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Gere . —— — WERE CE VE EET 


To the Right Honourable 


ARTHUR ONSLOW, Eſq. 


Speaker of the Housz or Commons, 


\ 


And one of His MajzsTv's Moſt Honourable Privy Council. 


SIR, a 


I Have had very little doubt with myſelſ to whom 
I ſhould addreſs the following reports. The long 
friendſhip, with which ou honoured the author of 
them, and the eſteem ſhewn by you on all occaſions for 
the Profeſſion, might juſtly direct em go you as their 
Patron, But — — a ſtill ſtrongeꝶ reaſon to be 
offered in excuſe for the trouble now given you: which 
is, that from a comprehenſive knowledge of the whole 
extent of our Laws, you ſeem to have ſelected ſuch parts 
of them for the object of your particular attention, as 
are more immediately founded on the eternal rules of 


equity and juſtice, 


In conformity to theſe rules, you will here find, Sir, 
the greateſt lawyers our country has produced, laying 
aſide all thoſe diſtinctions and refinements, that would, 
in their opinion, render the ſcience a matier of (a) me- 
mory, rather than of reaſon and judgment, and employing 
the talents they poſſeſſed, in relieving men made un- 
happy by unforeſeen accidents, and in detecting frauds 
ſo contrived, as to be out ot the reach of the ordinary 


courts of judicature. 


(a) See the Lord Cowper's argument, when he gave judgment in 
the cauſe of Nexwcomen verſus Barkbam, 2 Vern. 729. and the Lord 
1ai-.7's in that of Cook verſus Arubam, poſt. 286. 
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DEDICATION. 


I cannot forbear obſerving, when I conſider to whom 
I am applying myſelf, that all the eminent perſons 
whoſe deciſions are here contained, were of the utmoſt 
credit and influence in that reſpectable aſſembly where- 
in you have ſo remarkably long, and with ſuch dignity, 
preſided; that it was there they laid the foundations of 
their future greatneſs, and recommended themſelves to 
the eſteem of all good men, by happily (a) tempering, 
what were before thought incompatible, the preroga- 
tive of the crown and the liberties of the ſubject. 


It is the remark of one of the greateſt ſtateſmen and 
patriots of all antiquity, that (2) none of a man's illuſ- 
trious ach ions, when in office and authority, are ſo ap- 
propriated to him, as the laws which he has promoted 
for the benefit of the community. As a proof of this, 
he inſtances in many of his own countrymen, who, 
though highly diſtinguiſhed en other accounts, would, 
he thinks, have choſen that their general character 
ſhould be determited from their merits of this kind. 
W hat national acknowledgments then can Jufficiently 
reward the ſervices of him, who has ſo carefully watched 
over our Conſtitution, and been conſtantly engaged in 
promoting laws for its ſupport and improvement ! 

N 
Cy I am, 


With the greateſt reſpect, Sir, 


Your moſt obedient humble ſervant, 
/ 


Vn Peere Williams. 


(a) Res olim diſſociabiles, Principatum ac Libertatem miſcue- 
runt. tacit. in vita Jul" Agricole de Imperatoribus Nerua & Trojans. 

(5) Ecquid elt, quod tam proprie dici poſſit actum ejus, qui to- 
gatus in republica cum poteſtate imperioq; verſatus fit, quam lex? 
Quære acta Gracchi ; leges Semproniz proferentur. Quere Syllz ; 
Corneliz. Quid? Cnet Pompeii tertius conſulatus in quibus actis 
conſtitit. Nempe in legibus. Cæſare ipſo ſi quæreres, quidnam 
egiſlet in urbe, & in toga? leges multas reſponderet ſe & præclaras 
tuliſſe. Pbilippic pr im”. 


THE 


P R E F A C E. 


ROM the favourable reception given to the 
two volumes of Reports that I publiſhed ſome 
time fince, I have been encouraged to let this third 
abpear ; the originals of all which the Author left 
 eoritten in his own hand; not without a deſign, 
as from ſeveral circumſtances may be conjeAured, 


of their being made public. 


It may be proper to appriſe the reader, that in 
the following ſheets be will meet with ſeveral caſes, 
prior in point of time, to ſome that are printed in 
the former volumes; the reaſon of” which is, that 
the author having, through ſome accident or other, 
omitted to give the final determinations of theſe 
caſes, it was not judged adviſcable to inſert them, 
imperfect as they then were: but the Repiſler's 
bool having been ſince ſearched, all defects of that 
kind will be found here ſupplicd. 


Sir Edward Coke, in the preface to his firſt 
Inſtitute, ales notice of its having been a peculiar 
felicty attending the judicious writer on «whoſe book 
he comments, that he wwas cotemporary with ſeveral 
famous and expert ſages, from whom that work 
received great furtherance. And pofibly, when 
we call to mind thoſe 2who were the ornaments of 
the courts, beth of law and equity, during the 

A 3 time 


1 er. 


1 

N time of our author's attendance, (with moſt of 
f whom he was known to have had ſome intimacy ; ) 
" . 

| the reports now under conſideration may not be 


| thought deflitute of the like advantages. 


Þ In this volume, the greateſt part of which con- 
| fits of caſes in equity, I have taken the liberty to 
inſert two, that were adjudged in the courts of 
common law, both of them on ſubjefts of impor- 
tance, but eſpecially the latter; in which, beſides 
the argument offered at the bar, is contained an 
authentic report f a reſolution delivered by that 
excellent perſon, who at preſent preſides in the 
higheſt court of judicature, and whoſe abilities and 
integrity have rendered us inſenſible of the loſs of 
his immeatate predeceſſor. - 


I muſt not conclude without adding a word or 
two in reſpet to the caſes and obſervations placed 
briefly, by way of note, at the bottom of the page, 
and which, as they make that part of the work 
wherein I have been chiefly concerned, may moſt 
and in need if an apology. All I fhall ſay in 
their behalf is, that they are, except. a. very fer, 
zhich Twill be too eaſily diſtinguiſhed to their diſ- 
| i advantage, of the ſame authority with the text, 
(being taken from the author's manuſcript) and 
i ſeem to illuſtrate the paſſages to which they refer. 
$ What regard they may deſerve, is intirely ſub- 
mitted to others, 


* 


W. N. 
October 1, 1730. 
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10 THE 
THIRD VOLUME 
Diſpoſed as in the Two former 


wherein alſo are diſtinguiſtied by Aſteriſks [e] thoſe Caſes that are for the moſt 
Part taken from the Reporter's Manuſcript, and inſerted briefly, by way of 
Note, at the Bottom of the Page; 


A. 1 B. 

DAM 8 v. Pierce. Page 1 | ® Bacon (Lord) his ordiriances cited, as 
* Addenbroke and Croſs. * to the caſes in which a ne exeat regnum 
*Allen v. Pendlebury, 142 ought to be granted, Page 313 
Anneſly v. Aſhhurſt. 282 | Baine and Willing. 113 
Anonymous. 90. ®111. 294. 314- * Baldwyn v. Banniſter. 252 
* 327. 379. * 389 * Bank of England and Morrice. 402 
Arnham and Cook. 283 | *Banniſter and Baldwyn. 252 
Aſhton v. Aſhton, 384 | Banks and Mills. I 
* Aſhton v. Curzon. 244 | Barley & al' and Cruſe, 20 
Aſhhurſt and Anneſley. 282 Barlow v. Bateman. 6g 
Atkinſon v. Hutchinſon, 258 | Barrington (Lord) v. Searl. 397 
* Attorney-General v. Leigh. 146 | Bateman and Barlow. 65 
Attorney General v. Rigby. 145 | * Bell v. Commiſſary Hyde's wife. b 

Atwood v. Lamprey. 128 | * Belſh v. Harvey. 
Bendiſh and Wroteſley. 221 
| A4 * Berkley 
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*Berkeley and Weſton. Page 244 
® Berney v. Pitt. 293 
Bettiſon v. Farringdon. 363 
Bewick v. Whitfield. 267 
* Biddle v. Biddle. 318, 319 
Blue v. Marſhall & Ux'. 381 
Booth v. Booth. 36 


Bowyer and Newſome. 

* Bridgwater (Duke of) v. Sir — 
Edwards. 257 

* Briſtol (Counteſs of) v. Hungerford, 
where ſee alſo an obſervation from 
the Regiſter's book on that caſe, as 


reported by Mr. Vernon. 194 
Brown & Ux' v. Elton. 202 
Brown and Piddock. 288 
Brunker, Ex parte. 312 
Buck v. Fawcett. 242 
Burron and LOW. 262 
* Burton v. Lloyd. 285 

LY os 
| 
* Cardy and Lloyd. 313 
* Carlton v. Mort «3h. 315 
Carliſle (Earl of) aud Lechmere, 211 
Carpenter and Spettigue. 361 
Carteret (Lord) v. Paſcall. 197 
Carter and Evans and Sharpe. 375 
* Caſeburn v. Engliſh. 234 
Chambury end Holder. 256 
* Chappel ard Waſteneys. 265 
Chaplin v. Chaplin. 229. 245. 365 
Charlton v. Low. 328 


Cheſter v. Cheſter. 56 
* Chion, Ex arte. 

Clavering v. Weſtley. 
Clerk and Cowper. 155 


Cleveland (Dux de) az4 Oſmond. 129 
Cole v. Gibbons & al 290 
Cole and Gibbs. 25 5 
Cook v. Arnham. 283 
Cookſon and Duke of Somerſet. 390 
Coopers Company ard ng: 128 
' ® Colby and Pakeman. 314 
Cotton and Frankland and Lane. 394 
Cowper v. Clerk. 155 
Cow per wv. Scott & al”, 119 


Cox (Lady) her Caſe. 339 

Cox (Sir Charles) his creditor's 
Caſe. 

Craddock a Lake. 


341 
158 


ö 


* Crocker and Thompſon. Page 315 
Croft v. Pyke. I 
* Croſs v. Addenbroke. 222 
Cruſe & al' v. Barley and Panſon, 20 
* Curwyn v. Milaer. 292 
| * Curzon ad Aſhton. 244 
D. 
Da Coſta v. Da Coſla. 149 
* Darſton v. The Earl of Orford, 401 
Davers (Sir ſermin) v. Dewes. 40 
Davis v. Gibbs. 26 
* Day v. Savage. 17 
*De Golls v. Ward. 311 
Deſbouverie and Puſey. 315 
* Duncomb v. Hanfley. 333 
Dunn v. Green. 9 
* D*Evreux and Winter. 189 
E. 
Eaft-India 8 and London 
Aſſurance. 326 
Eaſt- India Company ard Wych. 309 
Eaſt v. Thornbury. 120 
* Edwards (Sir Francis) and The 
Duke of Bridgwater, 257 
Edwards and Vick. 372 
Egerton and Head. 280 
* Ekins and Green, 306 
Elton and Brown. 202 
* Engliſh and Caſeburn. 234 
Evelyn (Sir John) ard — 
houſe. 252 
Eyre's Cale. 13 
F. 
Farringdon & al* and Bettiſon. 363 
Fawcett and Buck. 242 
Ferrers (Earl of) and Nightingale. 206 
Finch vᷣ. Earl of Winchelſea. 400 
Fleetwood au Gould. 251, 252 
Fletcher and Lowther. 46 
Flower and Tourton. 6 
Forteſcue Aland & al and Shel- 
don. 104 
Foley and Jordan. 412 
Fowler 
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Fowler v. Fowler. Page 353 Holmeden and Lomax. Page 176 
* Freeman v. Goodland. 411 | Hopkins, Ex parte 152 
* Fullham v. Jones. 222 | Horſey's caſe, 23 
Furzo and Godfrey. 185 | Humphreys (Orlando) v. Sir William 
Humphreys. 3 
| Humphreys (Sir William) v. Or- 
G. | Jlando Humphreys. 395 
* Hungerford ad Counteſs of 
Galton and Mallack. 352 Briſtol. 194 
Gibbons a Cole & al”. 290 | * Huntingdon (Earl of) v. Coun- 
Gibbs v. Cole. 255 teſs of Huntingdon. 310 
Gibbs and Davis. 26 | Hutchinſon and Atkinſon. 258 
* Glover and Powell. 252 | Hyde (Commiſſary) his wife and 
Godfrey v. Furzo. 185 Bell. 38 
* Goodland and Freeman. 411 
Goodchild and Jones. 33] J. 
Goodwyn v. Litter, 387 
Gordon v. Raynes. 134 * 1 v. Tracy. 288 
Gore aud Weekes. 184 | Ingledew and Harris. 91 
* Gould v. Fleetwood. 251, 252 | * Johnſon Medlicot. 130 
* Grafton (Duke of) v. Sir Thomas Jo nſon v. Ogilby & al. 277 
Hanmer. 266 | * Jones and Fullham, 222 
Green v. Ekins, 306 | Jones v. Goodchild. 33 
Green and Dunn, 9 | ® Jones and Hamond. 318 
* Grice v. Grice. 49, 50 Jones v. Earl of Strafford & al, 79 
Groſvenor, Ex farte 103 | Jones v. Thomas. 243 
0 | mY v. Foley. 41z 
* Ivy v. Ivy. 63 
H. 
* Hales v. Riſley. 210 K. 
Hall v. Hardy. 187 
Hall and Potter. 392 | Kerridge and Martin. 240 
* Hammond v. ſones. 318 | * Kidby and Luther. 170 
Hankey and Morrice. 146 * King (Sir Peter) his account of 
Hanmer an4 Duke of Grafton, 266 abjuration. 38, 39 
* Hanſley aud Duncomb. 333 | * Kingſmill, Ex parte 111 
Hardy and Hall. 187 | King v. King and Ennis. 358 
Harris v. Ingledew. 91 King v. Withers. | 414 
Harris v. Pollard. 348 | Knight v. Knight. 311 
* Harwood and The King. 118 
* Harvey and Belſn. 288 * 
Haſlewood v. Pope. 322 L. 
Head v. Egerton. 280 
Heard & Ux' v. Stamford. 409 Lake v. Craddock & al” 158 
* Hender v. Roſe. 124, 317 | ® Lamprey azd Atwood. 28 
* Hetheringron and Sidney. 146, 147 | » Lane v. Cotton and Frankland. 394 
Herbert | Mr. ) his caſe, 116 | Law v. Law. | 391 
* Hickman and Ledſome. 114 | Lechmere v. Earl of Carliſle. 211 
Higden & al' v. Williamſon. 132 | »Ledſome v. Hickman. 114 » 
Hodſon v. Earl of Warrington. 35 | Leigh and The Attorney General. 146 
Hodgſon and Studholme. 30-2 | Lewen and Sellon, 239 
Holger 2. Cha nbury. 256 Le vin v. Lewin. 15 
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Lilly v. Oſborn. Page 298 
Liſter and Goodwin. 387 
Lomax v. Holmeden. 176 
London Aſſurance Company v. 
Eaſt-India Company. 326 
* Lloyd v. Lord Say and Seal. 170 
Lloyd and Burton. 285 
Lloyd v. Cardy. 3 
Lloyd & al' v. Spillet. 3 
Low v. Burron. 262 
Low and Charlton. 328 
* Lowther v. Fletcher. 40 
* Luther v. Kidby. | 170 
Luxton v. Stephens. — 
* Lyne v. Willis. 352 
8 M. 
Mallack v. Galton. ; 352 
Marſhall & Ux' 2% Blue. 381 
Martin v. Kerridge. 240 
Marwood v. Turner. 163 
Meal and Wych. 310 
® Medlicot a Johnſon. 130 
Mills v. Banks. . l 
Miller v. Miller & al'. 356 
* Milner and Curwyn. 292 
* Molineux v. Powell. 208 
* Montague (Ducheſs of) and Raw- 
linſon. 264 
® Morrice v. the Bank of England. 402 
Morrice v. Hankey. | 146 
* Mortagh and Carlton, 315 
N. 
Naiſh and Tourville. 307 
Newſome v. Bowyer. 37 


Nightingale & al' v. Com. Ferrers. 206 
North v. Comit' & Comitiſſꝰ de 

Strafford. 148 
Norton v. Norton. 31 
® Nutton and Thurſton & De Chair. 


237 

O. 
Ogilby and Johnſon. 277 
* Onſlow (Mr.) his caſe. 8 


Riſley and Hales. 


Riß and The Attorney General. 145 


 * Orford (Earl of) and Darſton. ' Page 
401 
Olborn and Lilly. 298 
Oſmond v. Fitzroy & Ducem de 
Cleveland. 129 
Packer v. Wyndham. 1 
* Pakeman v. Coſby. = 
Parker v. Turner. 10 
Paſchall and Lord Carteret. 197 
Peach and Weekes. 230 
*Pendlebury and Allen. 142 
Pendrel v. Pendrel. 276 
Pett and Robin ſo n. 24 
Piddock v. Brown, 28 
Pierce and Adams. 11 
Pitt and Berney. 293 
Pollard and Harris. 348 
Pope and Haſlewood. 322 
Potter v. Hall. 76, 392 
Powell v. Glover. 252 
* Powell and Molineux. 268 
* Powes (Lady) her caſe. 273 
Puſey v. Deſbouvrie. 315 
Pyke and Croft. 189 
R. 
*Rawlinſon v. Ducheſs of Mon- 
tague. 264 
Raynes and Gordon, 134 
Rex v. Bigg. 419 
Rex v. Burridge. 439 
* Rex v. Harwood. 118 
* Rex v. Raines. 337 
Rex v. Smith. 154 


Roberts v. Roberts. 66 
Robinſon v. Bett. 249 
Robinſon & al' v. Tonge. 398 
Rogers v. Rogers. 193 
® Roſe and Hender. 124, 317 
* Roſwell's Caſe: 268 
Rowlandſon Ex parte. 495 
8. 
* Savage and Day. 17 
* Say and Seal (Lord) and Lloyd. 170 
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Scott and Cowper. | Page 119 
* Searle and Lord Barrington. 397 
Sellon v. Lewen. 239 
Sharpe v. Carter and Evans. 375 
Sharpe and Taylor. 371 


Sheldon v. Mr. J. Forteſcue Aland, 

* Shepherd v. Shepherd. 

Shirley v. Comit' Ferrers. 

* Sidney v. Sidney, 

Sidney v. Hetherington. 146, 

Slanning v. Style. 

Smith v. Turner. 

Somerſet (Duke of) v. Cookſon. 

South Sea Company v. Wymond- 
ſell. 

Spenſer and Wilſon. 

Spettigue v. Carpenter, 

Spillet and Lloyd. 

Stamford and Heard. 

Stephens and Luxton. 

Stonehovſe v. Evelyn. 

Storke v. Storke. 

Strafford (Earl of) and Jones. 

Strafford (Earl and Counteſs of) 
and North. 

Studholme v. Hodſon. 

Style and Slanning. 


T. 


Tanner v. Wiſe. 

Taylor v. Sharpe. 

Thomas ard Jones. 
Thompſon's Caſe. 

* Thompſon v. Crocker. 
Thornbury and Eat. 

* Thurſton & De Chair v. Nutton, 
Tonge & al' and Robinſon. 
Tourton v. Flower. 
Tourville v. Naiſh. 

Tracey and Jenner. 

Turner and Marwood, 

* Turner and Parker. 
Turner and Smith. 


V. 
Vick Vs Edwards. 


104 
234 
77 


W. 


* Walrond and Wheeler. * 63 


* Ward and De Golls. 

Warrington (Earl of) and Hodſon. E 

* Waſteneys v. Chappel. 265 

* Webb (Mr. the Conveyancer) his 
opinion as to the limiting over a re- 
mainder in an eftate for hves, after a 
y__ made thereof to one and the 

e 


irs of his body. 263 
Weeks v. Gore. 184 
* Weekes v. Peach. 230 
Weſtley end Clavering. 402 
* Welton v. Berkeley. 244 


* Wheeler v. Waldron, where ſee an 
obſervation on that caſe from the 


record. 63 
Whitfield 2 Bewick. 267 
* Wildey v. the Coopers“ Com- 

pany. 128 
Williamſon and Higden. 132 
Willing v. Baine. 113 
* Wylis and Lyne. 352 
Wilſon and Colton. 190 
Wilſon v. Spenſer. 172 
* Winchelſea (Earl of) and Finch. 44 

400 
Winter v. D*Evreux, 189 
Wiſe and Tanner. 295 
Withers and King. 414 
Witter v. Witter. 99 
Woolcomb v. Woolcomb. 112 
Wrotteſley v. Bendiſh. 235 
Wych v. The Eaſt-India Company. 309 
Wych v. Meal. 
Wymondſell and the South-Sea | 

Company. 143 
Wyndham ard Packer. 199 

1. 
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A. 

BNEY ». Miller. Page 171 

Adams v. Pierce. 205 
Addington v. Can. 347 
Addis v. Clement. 29 
Aggas v. Pickerell. 287 
Airey and Elliſon. 250 
Akeroid v. Smithſon. 22 
Alexander v. Lady Greſham. 344 
Allen ad Keat. 74 
Allen v. Poulton. 98. 360 
Ameſbury v. Brown. 235 
Ancaſter, (Duke of) v. Mayer 3235 
Anderſon a Rudſtone. 171 
Anderton v. Cooke. 325 
Andrew v. Clark. 43 
Andrews v. Brown. 90 
Annandale, (Marchioneſs of) v. 

Harris. 341 
Arbuthnot and Morriſon. 74 
Ardglaſſe, (Earl of) v. Muſ- 

champe. : 292 
Ardglaſſe, (Earl of) v. Pitt. 292 
Arnald v. Arnald. 165 
Arnold v. Blencowe. 252 
Arnold v. Chapman. 32 

Arundel v. Trevillian. 74 
Aſhburner v. Macgwire. 380 
Aſtburner and Fletcher. 22 


Aflley v. Earl of Tankerville. P. 361 
Aſtley and Evans. I 79 
Atkins and Duke of Devon. 1 
Atkyns v. Atkyns. 61 
Attorney General v. Hooker, 43 
v. Price. 145 
v. Whorwood. 205, 
228 
— v. Hird. 262 
— v. Cock. | 347 
——— v. Hall. 262 
— —— v. Johnſtone. 43 
Atwood and Taylor. 237 
Avelyn v. Ward. 386 
Aykwell ard Smith. 74 
B. 
Bailey and Baker. 266 
Bailey and Snellgrave. 358 
Baker v. Rogers. I 57 
Baker v. Bailey. 2 
Baldwin v. Rochford. 131 
Baldwyn and Benſon. I St 
Balguy v. Hamilton, 262 
Ballard and Crowe. 131. 294 
Bampfield v. Wyndham. 325 
Banks v. Sutton. 232 
Barkham and Brown. 286 
Barret V. OTC, 289 


Barry 


Index of Caſes referred to by the Netes of the Third Volume. 


Parry v. Edgeworth. Page 298 | Briggs and Lacon. Page go 
Fatten v. Earnley. 337 | Britnell and Thomas. 96 
Baynum v. Baynum. 104 | Broderick v. Broderick. 131 
Beachcroft v. Beachcroft. 96 | Bromkelf, Ex parte. 102 
Beauclerck v. Dormer. 262 | Brown and Fell. 333 
Beaufort, (Duke of) v. Bertie. 52| Brown v. Higden. 352 
Beckford v. Cloſe. 287 | Brown and Andrews. go 
Bellamy v. Burrow. 394 | Brown and Ameſbury, 23 
Bellaſis and Southern. 174 | Brown v. Barkham. 28 
Bendlowes and Wainwright. 325 | Bruning and Smith. 74 
Bennet and Thomas. 355 | Brydges v. Hatch. 79 
Benſley and Bigge. 262 | Buchanan and Edſell 287 
Benſon v. Baldwyn. 151 | Buck v. Fawcett. 8 
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Mills N Banks. 


N the marriage of Mr. Lutterell with Mrs. Mary I: 

well, in 1680, Mr. Lutterell made a ſettlement of his 
eſtate; and Mr. Tregonwell, the father of the ſaid 
Mary, made alſo a ſettlement of his eſtatez and in the Tre- 


Caſe 1. 
Lord Chancellor 


Maccriry- 
1 
2 Eq. Ca. Ab. 
4 te bw 
he truſt of a 
term is, to raiſe 


gonwell ſettlement there was a term raiſed out of the Tregonwell daughters' por- 


eſtate (being the manor of Mi/ton-Abbas in Dorſetſhire) ſubſe- 
quent to ſeveral eſtates ſince determined, to the uſe of truſ- 
tees for 200 years, remainder to the uſe of the firſt, c. fon 
of the marriage in tail-male, remainders over. 


tions by rents, 
iſſues and pro- 
fits z or by mak - 
ing leaſes for 
three lives at the 
ancient rent; 
or by granting 
copyholds og 


fines ; the money to be paid to the daughters at their age of eighteen or marriage, or as ſoon 
after #% the ſame can be raiſed out of the premiſes as aforeſaid ; the 2 as it ſeems, may 


not be raiſed by ſale or mortgage. 


The truſt of the 209 years term was, to raiſe 10,00a J. 
for the younger children, ſons and daughters of the marriage, 
by rents, iſſues and profits, or by making leaſes for one, two 
or three lives, or for any number of years determinable on one, 
two or three lives, reſerving the ancient rent; or by granting 
copyholds on fines z the money to be paid to the daughters at 
their age of eighteen or marriage, and to the ſons at twenty- 
one, or as ſoon after as the ſame. could be raiſed out of the 
premiſles, as aforeſaid. There were iſſue by the marriage 6ne 
ſon and two daughters, the ſon died when about twenty years 
of age; the two daughters intermarried, the eldeſt with Sir 
George Rook, the youngeſt with Mr. Harvey, and he ſoon after 
dying, ſhe married Mr. 4/5. 


In 1706 the Lord Corper ama this 10,200 /. to be raiſed 
by ſale of the truſt term, and to carry intereſt only from the 
time of the decree, Mrs. Lutterel/ ſurviving Mr. Lutterell, mar- 
ried Sir Faceb Banks, by whom ſhe had iſſue two ſons, and died; 
Vor. III. will and 


(2] 


ww 
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Mixte v. and Sir Jacob Banks and the two infant ſons were parties to 

weng. te deeree. After the making of which decree, Sir George Ret 
and his Lady being dead, and having left an infant ſon, and 
executors in truſt, the executors lent 50c0/, to Mr. Afb on a 
mortgage of this truſt term for 200 years, which mortgage was 
approved of by a Maſter, and the money placed out in pur- 
ſuance of a decree that had been made in another cauſe touch- 
ing an account of the eſtate of Sir George Rook. 


And now the cauſe was reheard [A] before the Lord Maccle/- 
feld; when it was inſiſted in ſupport of the decree, that the ſame 
being made by the Lord Couper in 1706, (cighteen years 
ſince) and fo many things done in the mean time; as the lend- 
ing of an infant's money, put aut by a decree of this court 
with the approbation of the Maſter, and lent by executors in 
confidence of ſuch decree, and as it were, by the hands of the 
[ 3] court, it would be very hard to reverſe ſuch a decree ; ſo that 
if there were any difference to be found betwixt this and the 
caſe of Ivy verſus Gilbert, that difference, though but a lender 
one, ought to be allowed, and the decree to ſtand, And it 
was much inſiſted, that in the principal caſe there was a moſt 
apparent difference ; the money being by the deed appointed 
to be raiſed and paid at a certain time (v/z.) the portions for 
the daughters at their age of eighteen or marriage; and tho” 
the ſubſequent words were, or as ſoon afterwards as the ſame 
ean be raiſed qut of the premiſſes, as afereſaid ; yet this muſt be 
ſtill underſtood to mean in ſuch time as might beſt anſwer the 
intent of a portion, ſo as that the daughters might have their 
money in a reaſonable time to advance them, which could not 
be done by the yearly profits ; theſe being ſo ſmall, as not to 
be ſufficient to pay the money in twenty years, and would 
rather be an annuity than a porticn. 

Beſides, the ſettlement in the caſe of Ic verſus Gilbert was 
made in 1651; when the word profits was not taken in a ſenſe 
ſo large, as to extend to profits ariſing by ſale : but according 
to the natural and obvious import of the word, ſignifying the 

} annual profits or rent of the land, And this was mentioned 
| | (a) Vol. 2. 20. as one (a) of the reaſons for the decree in that caſe. 


[A] Note; The decree of the Lord Macclesfield in the caſe of [ry v. Giltert, 
and which was aftirmed in the Houfe of Lords, (vide vol. 2. 13.) occaſioned this 


vr re-bearing. 
bp {1 | Neither 
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Neither in the caſe of Ivy verſus Gilbert was there any mo- 
ney put out with the approbation of the court, which was to 
be endangered by the determination then made; moteover, 
that was allowed on all hands to have been an hard. caſe, and 
for that reaſon not to be extended : that the lending money on 
an eſtate decreed to be mortgaged or ſold, was not to be diſ- 
countenanced; and though it might be objected, that the 
words of the truſt of this 200 years term being, to raiſe the 
money by rents and profits, or by leaſing for three lives at the 
old rent, or by the granting of copyhold on fines; though it 
might be objected, that the word profits cannot here be ex- 
tended to a mortgage, becauſe the leaſing is confined to three 
lives, and at the old rent ; yet that would be of no conſequence, 
becauſe in conveyancing it is common to make uſe of many 
unneceſſary words; for inſtance, to ſay, that the portion ſhall 
be raiſed by rents and profits, or by leaſing, mortgaging or 
ſelling ; and yet the word /e/ling implies all the reſt. That in 
the caſes of Butler verſus Duncomb (a), Corbet verſus Maid- 
well (b), and Rereſby verſus Newland (c), the father or mother 
of the daughter was living, who, it was to be preſumed, 
would take care of their own child ; and in thoſe caſes the 
mortgage or ſale deſired for the raiſing of the portions was a 
mortgage or ſale of a reverſron, That if in anſwer tothe length 
of time ſince the decree it ſhould be alledged, that the ſaid 
decree was againſt an infant, to whom no /aches can be im- 
puted, and who, as ſoon as of age, applied to be relieved 
againſt it; to this it might be replied, that as the heir of 
the Lady Banks was an infant, ſo was alſo the ſon of Sir George 
Rok, whoſe money was lent under the decree of the court, 
and with the approbation of the Maſter, upon this very term, 
which my Lord Cowper had decreed to be ſold as aforeſaid; and 
it is obſervable, that whenever an eſtate is decreed to be mort- 
gaged or ſold for the raiſing of money, infants concerned 
therein have not a day given them, after their attaining their 
age, to ſhew cauſe, neither is their infancy regarded. 


Lofily, With regard to the rehearing of this cauſe, the ſame 
was ſaid to be a matter not of right, but merely diſcretionary: 
the court might either grant a rehearing, or refuſe it; and on 
this rchearing might open the decree, or deny ſo to do. And 
the diverſity uſually taken at this time of day is, between 

B 2 protits 


Mitts . 
Bank. 


141 


(a) Vol. 1. 44% 
5 2 Vern. 640. 
G "Vol. 2 93s 


(5 3 
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Mrs v. profits generally, and yearly profits, the former extending to 
ſignify the land itſelf, or the profits which it will any way 
yield. / 
On the other ſide it was urged, that the principal caſe was 
not to be diſtinguiſhed from that of Ivy and Gilbert ; that the 
10, 0010. was to be raiſed by rents, iſſues and proſits; or by 
leaſing for three lives, or ninety-nine years determinable on 
three lives at the old rent; or by granting copyholds on fines ; 
ſo that, though it ſhould be admitted that the word profits, if 
left general and at large, would extend to ary profits, as well 
thoſe ariſing by ſale or mortgage, as ſuch as {hould be pro- 
1 duced annually; yet in the preſent caſe there were terms of 
F explanation, which reſtrained it to ſignify only annual profits 
or elſe, why was the power of lcafing, or granting copyholds, 
110 : added? nay, even in the way of /eaſing, the party was obliged 

41 to reſerve the ancient rents; and could he that was diſabled 
35 to leaſe for leſs than the ancient rent, be imagined to be in- 
truſted with a power to ſell? that ſuppoſing the truſt were to 
ye. raiſe the money by rents, ifſues and profits, or by ſelling a 
7104 moiety of the lands during the term, could it be thought that, 
ity by virtue of the word prefits, the truitees might ſell one half, 
and alſo by their expreſs power to 1-1], diſpoſe of the other 


SIE CO 


4 half; which yet, by the conftruftion contended for, they 
10 might do, but that this would be monſtrous to the — 
„ degree. 

14 | As to what has been objected, that the decree in the caſe 
fe now re-heard was made eighteen years ſince, and that money 
0 F had been lent on the term decreed to be fold : no precedent 


ar 


[6] could be ſhewn, where matters happening ſince the decree 
| were ever allowed to add to the ſtrength or reaſon thereof ; 
neither could arguments of compaſſion alter the caſe, which 
mult be governed by the expreſs words and plain intention of 
$4 the truſt ; though, conſidering the great portions by which 
the daughters of Mrs. Lutterell (now Lady Banks) were provid- 
ed for by her former huſband, and alſo what a charge this 
10,000 J. in queſtion, together with the intereſt thereof, 
would bring on thc inheritance and on the ſon and heir of the 
Lady Banks, it was moſt reaſonable that her eſtate ſhould be 
ecaſed of this burden as much as poſſible, 
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That if the money had been to be raiſed by leaſing or 
granting copyholds, and nt otherwiſe, there would be little 
queſtion, but that the truſtces, in ſuch caſe, could not fell or 
mortgage; now here theſe words were plainly implied; theſe 


aſlirmatives manifeſtly inferred a negative; and this was the 


reaſon (a) of the decree in the caſe of Butler verſus Duncomb. 


Zo in our law books it is the general doctrine, that affirmative 


ſtatutes imply a negative [B]. 

Further: Where the words and intent of a ſettlement are 
plain, it is improper to argue from the inconveniences 
ariſing from ſuch ſettlement ; for the ſame ſettlement which 
ordered the payment of the portions at eighteen, or as ſoon 
after as the ſame could be raiſed by the means aforeſaid, 
might have ordered the payment thereof at the daughters“ 
age of forty years; the ſame ſettlement which ſecured 
to the daughters in the principal caſe a portion of 10,000 f. 
might have given them but one thouſand pounds ; in which 
caſe, had they complained never ſo much, they could not 
have been relieved; or it might have provided theſe por- 
tions for ſuch of the children of the marriage only as were 
otherwiſe unprovided for, or as ſhould be unprovided for at 
the death of the father and mother, as in the caſe of Corbet 
and Maidwell : that the caſe of Sir Willoughby Hickman (3) 
v. Sir Stephen Anderſon, was allowed to have been an hard caſc 
upon the daughter; but there the court ſaid, they could no 
more relieve her than they could make a new ſettlement, 


Lord Chancellor + The principal caſe in ſome things differs 
from that of Ivy and Gilbert, but not materially, and in muny 
reſpects is not ſo hard a caſe as that was. It is very obſervable, 
that here in the ſettlement of the Tregonwell eſtate, the truſt 
of the 200 years term is not ſaid to be for raifing portions for 
daughters, but only the ſum of 10,000/, It is only the term 
in Mr. Lutterell's ſettlement that is for raiſing portions for 
daughters, and thereby the portions and maintenance are 
provided; ſo that in the caſe in queſtion, none of the argu- 
ments drawn from the neceſlity of raiſing daughters* portions 
within a reaſonable time are applicable, the money to be raiſed 
here being a bounty and not a portion. 


— ex - 


6 


Mit tt ve 
BAN RZ. 


(a) Vol. 1. 482. 
Affirmative ſta- 
totes imply a 
negative. 


Sz 


(3) Tria. 1710. 
Vide 2 Vern, 


655. 


LB] See a remarkable inſtance of this cited by the reporter in his argument 


in the caſe of 7h, King verſus Burridge, poſt. 461, 
33 


I cannot 
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4 I cannot but think it to have been a due and juſt reſolution 
in the caſe of Butler v. Duncomb, that all truſts of terms di- 
recting the methods of raiſing money, imply a negative, (viz.) 
that the money ſhould be raiſed by the methods preſcribed, 
and not otherwiſe. [C] I admit the word profits, if found 
alone, would include a mortgage or ſale : But here the ſub- 
ſequent clauſe ſhews, that thereby muſt be intended annual 
[8] profits only, elſe ſuch ſubſequent clauſe for raiſing the money 
by leaſing, or granting copyholds would be abſurd. The 
natural meaning of the word profits is confined to ſuch as are 
annual, though in this court on particular occaſions, and to 
ſerve particular purpoſes, the ſenſe thereof has been extended, 
unleſs where ſubſequent words were thought to abridge it ; 
bur ſtill any one not a lawyer would underſtand it in the re- 
ſtrained ſenſe. In the principal caſe it is a ſtretch to con- 
ſtrue it otherwiſe, by reaſon of the ſubſequent clauſe of leaſing 
for three lives at rack rents, and of granting copyholds. It 
might be as well inſiſted, that the truſtees might make a leaſe 
for four lives, or for years, determinable upon the death of four 
lives; or that they might make a leaſe for years, reſerving 4% 
than the old rent, as to ſay, that under this truſt they might 
make a mortgage or ſale of the term. And the caſe has been 
rightly put, that ſuppoſing the truſt were to raiſe the money 

by rents, iſſues or profits, or by ſale of a moiety of the pre- 
miſſes, there could be no queſtion but that the word profits 

would not warrant the truſtees to ſell the other moiety. 


Has 
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It is in the dif- . So that I ſhould not have made this decre, but the ſame 


cretion ofthe having been made, and this being a re- hearing, as it is in the 


8 _ diſcretion [D] of the court whether they will grant a rehear- 
5 ing) it is equally ſo whether they will do any thing thereon. 


P —— 
— — — 


[C] See his Lordſhip's opinion to this purpoſe, in the caſe of /vy verſus Gil- 


bert, vol. 2. 19. 
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1 Co] In the caſe of Mr. Ori, the preſent Speaker of the Houſe of Comment, 

i. the court, on the circumſtances of the caſe, and the decree not being inrolled, 
7 refuſed to diſcharge an order for a rehearing, though at the diſtance of about 24 
4. 


— —— 


years, By Lord Xing, the laſt ſeal after Hilary Term 1732 (1). 


| . (1) Vide Buck v. Faxwce:t, poſt 242. P. C. 152. Hougbton v. Weſt, 5 Bro. 
15 Ducheſs of Hamilton v. Manby, 4 Bro. P. C. 152. 
I M. . 
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Moreover, when an infant's money has been lent under a de- 
cree and by the approbation of a Maſter ; for the court to 
make another decree ſetting aſide this ſecurity, would be to 
make the court fight againſt itſelf and act inconſiſtently ; all 
which renders it more proper to apply to a * ſuperior court. 
Again, as the court never gives any aid againſt a purchafor or 
mortgagee without notice, this is a ſtronger caſe ; for though 
here is notice of the fettlement, here is alſo notice that the 
court has declared and decreed that the term thereby raiſed, 
and the truſts declared concerning the ſame, impower the 
truſtees to ſell the premiſſes ſor raiſing the money for the 
daughter of Mrs. Zutterell yz and a power to fell, implies a 
power to mortgage, which is a conditional ſale. 


Wherefore, if the defendant Banks, the heir at law of Mrs. 
Lutterell, (afterwards Lady Banks) would have the opinion of 
this court in the caſe, and is for ſetting aſide theſe ſecurities 
on which the money of Sir George Rook, now belonging to 
his infant ſon, is placed; it ſeems neceſſary for him to bring 
au original bill. However, I will reſerve liberty for Mr. Banks 
to apply to the court, that ſo he may have time to adviſe with 
his counſel what method it may be proper for him to purſue in 
this caſe, which is indeed a very extraordinary one. [E] 


K — — 


Mittt v. 
Baxzs. 


The court will 
not without 
difficulty ſet a- 
fide a ſecurity 
made under a 
decree, and ap- 
— of by the 
aſter. 


91 


[E] It appears from the Regiſter's book, that on the 11th of June 1725, there 
was a petition to have back the depoſit, the parties having * — the 


matter, 


Dunn verſas Green. 4 


A Copyholder in tail accepted a grant from the lord of 
the manor, of the freehold and ſee- ſimple to him and 
his heirs, and died indebted by bond wherein the heirs were 
bound ; ant on a bill brought by the bond creditor for ſatis- 
faction out of the aſſets left by the obligor, the queſtion was, 
whether the premiſſes were aſſets by deſcent, and liable to 
the bond ? 


The Lord Chancellor, after time taken to conſider of it, 
thus delivered his opinion. 
Unleſs it be expreſsly found that the cuſtom of the manor 


allows of intails, then this is a fee conditional, and plainly 
B 4 merged 


Caſe 2. 


Lord Chancelfor . 

Macctzy- 
4 FIELD, 

is a copy- 

hulder in cal 
the lord grants 
the frechold of 
the copyhold ts 
him in fee; the 
copy hold though 
intailed, is ex» 


tin. 
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merged by the grant of the frechold in fee : but ſuppoſing 
the cuſtom of the manor does warrant intails, yet the copy- 
hold is extinguiſhed ; becauſe in the eye of the law, that is 


but an eſtate at will, and muſt be merged by the grant of the 
freehold. The premiſſes by ſuch grant are ſevered from the 
manor, conſequently the cuſtom of the manor cannot corro- 
borate the legal eſtate at will. The copyholder cannot hold 
of limſelf, and the copyhold though intailed, is ſwallowed up 
TF] in the greater eſtate of the frechold ; and as the 
tenant, after ſuch time as he took the grant, did not himſelf 
continue a copyholder, ſo his ſon, on the deſcent of the free. 
hold, is likewiſe no copyholder, which may be ſaid from ſon 
to ſon ad infinitum, Moreover, if the intail of the copyhold 
be not extinguithed, it will be a perpetuity, fince the only pro- 
per way of (1) barring the intail of a copyhold, is by recovery 


— — — 


[F] See 2 Chan. Rep. 174. and 1 Vern. 393, 45 8. Parker v. Turner, where 
the Lord Chancellor 7eferys delivered the like opinion in the like caſe. Sure 
autem, If A. be à copyholder in tail, remainder to B. in fee, and 4. takes a 
grant of the freehold from the lord to him and his heirs, and dies without iſſue; 
is not B. in whom there was once a velted remainder in fee of the copy hold pre- 


miſſes, intitled to the ſame? 


(1) It has been ſince determined that, 


where the cuſtom does not preſcribe 

any particular mode of barring the in- 
tail of a copybo!ld, a ſurrender (altho' 
only to the uſe of the will) will be ſuffi- 
cient for that purpoſe without a cuſtom. 
Carr v. Singer. 2 Vez, 603. Meore v. 
Moore, 2 Vez. 596. But a cuſtom to bar 
by ſurrender may be concurrent with a 
cuſlom to bar by recovery. Everall v. 
Smailey, 1 Will. 26, and 2 Stra. 1197. 


8. C. Doev Truby, 2 Black. Rep. 


944. With reſpect to the quære made 
in the note above, it ſeems that the re- 
mainder-man could have no equity a- 
gainſt the tenant in tail, (who had pouwer 


to bar the remainder by one mode or the 


other) upon the principle of Can v. 
Cann, 1 Vern. 480. So; in Blake v. 
Blake, before the Court of Exchequer, 
Jh 18th 1786, Robert Blake the elder 
deviſed a leaſe for three lives holden of 
the Biſhop of Bath and Millu, in truſt 
for his ſon Reben Blake the younger, 
and the heirs male f his body, and in 


* 


caſe he ſhould die without iſſue, for the 
plaintiff (his other ſon) in like manner. 
Robert Blake the lon, ſurrendered the old 
leaſe and took a new leaſe for three lives, 
to him and his heirs, all which wasdone 
without the concurrence of the truſtees 
under the will. Robert Blate the fon 
died without iſſue, having by will diſ- 
pofed of the ſaid leaſe. The bill was 
filed to have the benefit of the new leaſe, 
inſiſting, that the ſurrender of the old 
leaſe and the taking of the new one, 
were not ſufficient to bar the limitation 
to the plaintiff under the, father's will, 
ard that thoſe claiming under Nobert 
the ſon ought to be declared truſtees of 
the new leaſe for the plaintiff.— But 
the Court was of opinion, that Robert 


the ſon being tenant in tail, a Court of 


Equity could not have called upon him 
to have declared ſuch a truſt in his lite- 
time, and that there was no ſtronger 
equity againſt his repreſentatives z4 and 
diſmiſſed the bill. 
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jn the lord's court; but after ſuch ſeverance as in the preſent 


caſe, no recovery can be ſuffered in the lord's court. 


Another point in this caſe was, that the obligor in the bond 
(the ſatisfaction whereof was ſought by this “ ſuit) had 
in his life-time made a mortgage of ſome lands of which he 
was ſciſed in fee, for more than the value; and the mortgagee 
offering the lands in ſale, the purchaſer would hot proceed, 
unleſs the heir of the mortgagor (who was alſo heir of the ob- 
ligor) would join in the conveyance, and the heir had 200 /. 
of the mortgage money for joining; whereupon the queſtion 
was, whether this 200 J. was aſſets ? 


Lord Chancellor: This is not aſſets, having been paid to buy 
off the obſtinacy of the heir, and not for the value of his 
equity, which was worth nothing, 


Adams verſus Peirce. 


NE Adams, poſſeſſed of ſome leaſehold and other perſon- 

al eſtate, had a ſon and two daughters; and by his will 
gave to the value of about 2000 /. a-piece to his two daugh- 
ters, and deviſed ſeveral leaſehold eſtates to his ſon, and if his 
fon ſhould die within age, then the premiſſes deviſed to his 
ſon to go to his daughters. The reſidue of his eſtate the 
teſtator bequeathed to his daughters, and made his brother 
the plaintiff executor, 


The eldeſt daughter married the deſcendant Doctor Peirce, 


who before marriage ſettled a ground-rent of gg /. per annum, 
on his intended wife and her iſſue in ſtrict ſettlement, and alſo 
ſettled 1000 J. part of the wife's portion. 


The ſecond daughter married a freeman of Lenden, and be- 


fore the marriage the executor, with the conſent of the in- 


tended huſband, aſſigned over good part of the portion to 
truſtees for her ſeparate uſe, and to be at her ſeparate diſ- 
poſal. 

Both the daughters and alſo the ſon were infants, and the 
ſon having by aſſent of the executor entered on the leaſehold 
premiſſes, died during his infaney, whereby a conſiderable 
perſonal eſtate (to the amount of about 4000 J.) came to the 
two daughters. | 


The 


Denn v. 
Cat. 
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Caſe 3. 


Lord Chancellor 
Maccrirs- 
FIELD. 
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Avans . The plaintiff the executor in truſt brought this bill to paſs 

e. his on accounts z and that the two huſbands, in conſideration 
of the increaſe of their wives portions, might make additional 
fettlements z eſpecially the citizen, who out of his own eſtate 
had made no ſettlement before. 


Lord Chancelhr : The executor is here plaintiff, and not the 
huſbands if the latter had aſked any aid in equity, the court 
would have refuſed granting it but on ſuch terms as ſhould 


appear reaſonable. 


Where 2 term But the executor having aſſented to the legacy of the leaſe- 


— 4 hold cſtates to the ſon, this is an aſſent like wiſe to the deviſe 
life, remainder (a) over of the daughters, who have thereby gained a legal in- 


to B. and the tereſt in ſuch leaſehold eſtates, which I cannot take from 


executor sſſents 


—.— them, nor deveſt them of what is already veſted in them by 
aſfent to the de- aCt of law. 

viſe over. 

(a) Of, Exec. Od. Ed. 234. 


We Indeed, with regard to ſuch part of the eſtate as conſiſts in 
viled aur money, the executor being but a truſtee thereof for the wives, 
who marries, the court can chuſe whether they will let the huſbands have 
— the money without making a * ſuitable ſettlement upon their 
the huſband to wives ; but the defendant Doctor Peirce having made a ſettle- 
the money, un- | , US ___—_ 

Jeſs he makes» ment before marriage, and being a perſon eminent in his pro- 
a luitable ſet feſſion as a clergyman, and poſſeſſed of great preferments in 


tlement. 


{* 13 ] the church, let him take the money due to his wife. 


Though, ifthe Alſo as to the other huſband ; he being a linen-draper in 
— . the Cornbill, a man of great dealings, and in a thriving way; the 
huſband a free- proviſion which his wife will be intitled to by the cuſtom of 


of Lon- 
_ the cuſtom London, is a good proviſion ; and the money coming to the 


— huſbands, excluſive of the leaſehold eſtates already veſted in 

wifron. them by the executor's having affented to the legacy, being 
but inconſiderable, it is not worth while to fettle that. There. 
fore let the executor account with the huſbands, and have his 
coſts to this time, reſerving all ſubſequent coſts (1). 


(1) Vide Faceb/on v. I illiamſon, ante, 1 vol. 458. Afilaer v. Cotmer, 
ante, 1 vol. 382. Bi v. Brander, ante, 2 vol. 639. | 


De Term. S. Trin. 1726. 


Eyre's Caſe. Trin. 1726. 


B* marriage articles money was laid out on ſecurities, 
and agreed to be inveſted in land, and ſettled on the 
huſband for life, remainder to the wife for life, remainder to 


the firſt, &c. ſon of the marriage in tail male, remainder to 


the right heirs of the huſband. 'The huſband and wife died, 
leaving only one ſon, who being come of age petitioned the 
Lord Chancellor, that in regard if the lands were purchaſed, 
he would, as the only iſſue, be intitled to the purchaſed pre- 


miſſes, remainder to himſelf in fee, as heir to his father; and; 


ſince a fine only would enable him to diſpoſe of the premiſſes 
which fine might be levied as well in vacation as in term : 
for theſe reaſons the petitioner applied for an order, that 
the * money ſhould be paid to him, agreeably to what had 
been done by the Lord Parker in the caſe of (a) Short verſus 
Word, and in many others of the like nature; for that it 
would be a vain thing for the court to enforce the making of 
a ſettlement, which, as ſoon as made, might immediately be 


defeated. Otherwiſe, had there been a remainder to a third 


perſon, as in ſuch caſe the ſettlement could not be defeated 
without a recovery, and the ſame not being to be ſuffered but 
in term, (before which the tenant in tail might die) therefore 
the court has been tender of taking away ſuch chance from 
the remainder-man. 


Lord Chancellor : I cannot ſee why I ſhould not have the 
like regard for the iſſue in. tail, as for the remainder-man ; it 
is poſlible the ſon (the petitioner) in this caſe, before he can 
light on a purchaſe, and ſettle it, may die, leaving iſſue; and 
this is a chance of which I would not deprive ſuch iſſue. Alſo 
here may be a wife whom I may hinder of her dower. And 
though Mr. Solicitor General Talbot, preſſed this matter with 
ſome earneſtneſs, for the petitioner, the Lord Chancellor de- 
clared he could not do it, until he ſhould be better ſatisfied 


from precedents [G]. 


po 
lands if ſettled 
yet the court 
will not order 
the money to be 
paid to A, a 
fortiori they 
would not, if 
there were ei- 
ther wife or 
iſſue 3 but ſee 


[G] Afterwards, in the caſe of Mr. O»/low (cited in that of Mills verſus Banks 


ant' 8.) the Lord King declared his perſeverance in opinion as to this point, 
obſerving, that the levying of a fine is a thing of time, there being ſeveral offices 
to paſs ; and the writ of covenant is to be under the great ſeal. All which im- 
pediments, not being to be removed in an inſtant, the tenant in tail may by 


them be prevented from perfecting a fine, though never fo much — 


De Term. 8. Trin. 1726. 


14 

bim. But yet after all, the preſent practice conforms (1) to the Lord Parkey's 
opinion: Nay, if a feme covert is iatereſted in the money articled to be laid out 
in land and ſettled, her coming into court, and conſenting, will be (2) ſufficient 
todiſpoſe of ſuch her intereſt. As to the objection made by the Lord Ag in 
the principal caſe, that by-this nns a wife might be hindered of her dower ; if 
the party applying for the money were married, it would, without doubt, be 
expected | wt his wife Could appear in court, and give her conſent thereto, 


(1) Vide Henin v. beoryen, ante, 1 vol. 447. Canning bam v. Moody, 1 Vez, 
131. Short v. Wood, ante, 1 vol. 471. 170. 
Edwards v. Counteſs of Warwick, ante, (2) Crmningham v. Moody, 1 Vez. 176. 
2 vol. 173. Yraferd v. Boehm, 3 Atk. Oldham v. Hughes, 2 Atk. 453. 
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Term. S. Michaelis, 1727. 


ꝙ—ũ— —— 


Dame Suſannah Lewin, a Luna- 
tick, Widow of Sir William Plaintiff 


Lewin, deceaſed, by her Com- * 
mitte. ‚ 
George Lewin, Eſq; Defendant. 


IR Williom Lewin, a freeman of London, leſt a wife (a 

lunatick] and no iſſue, and left his couſin, George Lewin, 
his executor. The queſtion was, whether in caſe a freeman 
before marriage makes a ſettlement of part of his perſonal 
eſtate upon his intended wife, this bars her of her cuſtomary 
part ? And at the hearing, the late Lords Commiſſoners ſent it 
to the lord mayor and aldermen to certify what the cuſtom of 
Londen was in this caſe. On the 29th of March, 1726, the 
court of lord mayor and aldermen having heard counſel on 
both ſides, certified, that they did not find there was any 
cuſtom of the ſaid city, by which a woman, who before her 
marriage with a freeman thereof acccpts of a ſettlement upon 
her of part of her hufband's perſonal eſtate, to take effect after 
her huſband's death in caſe ſhe ſhall ſurvive him, (without 
taking notice of the cuſtom of London) is or is not barred of a 
cuſtomary part of his perſonal eſtate ; and therefore they ſub- 
mitted the ſame to the determination of the court. 


The queſtion ſent to the court of aldermen to be determin- 
ed being thus returned to the court of chancery, the Lord 
Chancellor King ordered the return to be quaſhed for uncer- 
tainty ; and that the /ord mayor and aldermen ſhould certify a 
direct anſwer to the queſtion, affirmative or negative. On 


E 


Caſe 5. 
Lord Chancellor 


KINO. 


Sel. Ca. in Cha- 


14 

1 Eq. Ca. Ab. 
159. pl. 6. 
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8 


the 11th of April laſt the court of lord mayor and aldermen 


certified, that leaving inſpected ſome further precedents, which 
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howen os. they were not apprized of before, they did find, that if a wo- 
man before her marriage with a freeman of London accepts of 
a a ſettlement upon her, to take effect after her huſband's death 
in caſe ſhe ſurvives him, of part of his perſonal eſtate, (with- 
out taking notice of the cuſtom of London) ſhe is thereby 
barred of her cuſtomary part of his perſonal eſtate, 


It is ſufficient And now it was objected, that this return ought not to be 
if the cuſtom of received, becauſe not ſigned by the recorder; and that it was 
tified by the re reaſonable, where properties of ſo great value, as thoſe which 
der are tas. the citizens of London poſſeſs, are to be determined, that the 
returns ſhould be with the moſt preciſe and exact certainty. 
Now one might be prevailed on to ſay by pure, what the ſame 


perſon would not venture to give under his hand, 


To which it was anſwered, that in the precedents in Raſfal 

143. and in Cv. Car. 361. The King verſus Bag ſhaw, both 

f 17] Which are certificates of the mayor and aldermen, the [A] re. 

- corder makes this return ore tenus, & non aliter ; and ſo like - 

wile is the opinion in Salk. 192. the mayor of Thetford's caſe, 

where Holt Chief Juſtice ſays, that at common law no officer 

A. 2. 6. 3. was bound to fign a return; and the ſtatute of (a) York obliges 

| a ſheriff to do it, but does not extend to mayors, coroners, or 
other officers. 


Lord Chancellor : The recorder is not bound to fign this re- 
turn, but did formerly come to the bar in perſon, and pro- 
nounce it ore tenus, and the mayor or recorder is not within the 
Aatute of York, ſo that the return is well enough. The reaſon 
of the cuſtom in the preſent cafe ſeems to be, for that the 
wife does not here truſt to the cuſtom of the city of London 
for her proviſion. Whereupon the Lord Chancellor de- 
clared, that the wife was in this caſe barred of her cuſtomary 
part. 

The precedents produced on this occaſion (and the firſt a 
very remarkable one in reſpect of its conſequences) were as 
follow: 


[A] But note; If the certificate be falſe, an action lies againſt the mayor and 
aldermen, and not againſt the recorder; for it is their cortiſicate by the recorder. 
Hob. 87. WM verius Savage. i 


L.ib. 
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Lib. de antiquis legibus, 30 H. 3. Anno 1246, de dotibus 9 — 
mulierum London.“ Eodem anno die lunz prox' prius hoke- : 
day [B] adjudicat” fuit in Guildhall, quod mulier certã & ſpeci- 
feat dote datata, non potęſi ner debet amplius habere de catallis viri 
ſui defuncti, quam ceriam & ſpeciſicat dotem fibi A ſignat ni de 
voluntate viri ſui, Hoc autem contingebat per Margaretam 
relictam Johannis V yel ſenioris, quæ petebat in huſtings Lon= [( 18 ] 
don” tei tiam partem catallorum dicti vizi ſui per multimoda 
brevia domini regis. 

Wil Vyel & Nich' Batt vic' eodem anno die lunz prius 
ad vincula ſancti Petri, acceſſit Henricus de Baye juſticiarius 
domino rege emiſſus, apud ſanctum Martin Magnum, ad 
audiend' recordum quod dat fuit per querimoniam Margaretæ 
Vyel, die lunz prius hokeday anno precedenti, ſicut in hoc 
rotulo prenotatur. De quo judicio dicta Margareta conqueſta 
fuit domino regi, & invenerat plegios ad proband” illud eſſe 
falſum unde quer. Ibidem coram majore & civibus perlecto 
illo records, ac univerſis brevibus domini regis, quæ dicta 
Margareta impetiverat, lectis & auditis, dixit juſticiarius: 
Ego non dico quod judiciym iſtud ſit falſum, ſed debilis eſt 
« proceſſus il, cum nulla fit mentio in recordo iſto de ſum- 

« monitione adverſariorum dictæ Margaretæ, & cum Johannes 
« Vyel vir illius fecit teſtamentum, non pertinebat ad veſtram 
« curiam, tale placitum terminare.“ Cives reſponderunt, 
non fuit neceſſe ad illos ſummonend' qui bona defuncti habue- 
rint, cum iph ſemper prompti fuer” offerentꝰ ſe ſtare ad rectum 
dictæ Margaretz in curia noſtra, & tandem potuimus illud 
placitum terminare per aſſenſum diQar' partium nihil calumni- 
antium, & petentium fore eccleſiaſticum, & ſicut dominus 
rex nobis per breve ſuum illud terminare precepit. Tandem, 
multis altercationibus inter juſticiar” & cives faCtis, dixit juſti- 
ciarius, quod oſtenderet illa omnia damino-regi & concilio 
ſuo, & fic receſſerunt. Poſtea, ac ſolummods de cauſa illi 
[CJ, cepit dominus rex civitatem in manu fus, & commilit 


„ 
— — 2 — — — — 


(B] The firſt of Augu/t : Hoketide, Heckday or Maude (cædes) diem. obſervatum 
tradunt in memoriam omnium Danorum ea die clanculd & ümul, in Anglia ubi 
tum dominabantur, a mulieribus fer occiſorum. Vide Spelmar's Gloſſary Verba 
Hocday, & Junii Etymologicum Anglicanum. 

[C] In the margin of this entry there is a note, obſerving it to have been uſual 
for this unhappy prince to ſeize the liberties of the city into his hands. 
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eam per breve ſuum Wil'o de Haveriile & Edr'o de Weſtm” 
ad cuſtodiend” ſalv in vigil ſci” Bartholomæi; unde major 
& cives acceſſerunt ad regem apud Woodſtock, oſtendentes 
ei quod nihil deliquerant, & non potuerunt gratiam ejus im- 
petrare. Quare, in adventu eorum apud London, predictus 
WilPus de Haverille cepit ſacram' de cleric' & de univerſis ſer. 
vientibus qui pertinebant ad vicecomites, ut eſſent attendent 
ei, majore & vicecom' balliva ſua fic amotis. Poſtea, in die 
dominica ante feſtum ſandtæ Mariæ receperunt major & vice- 
com' in manibus ſuis per licentiam regis, & dies datus eſt ad 
reſpondend” de prædicto judicio coram rege & baronibus ſuis 
in craſtino tranſlationis ſci” Edr'i apud Welt”. 


8th OF. 1688. Robert Handccct, a freeman of London, died, 


[ang an inventory was exhibited of his eſtate, one moiety 


whereof, which otherwiſe would have belonged to his widow, 
was by the cuſtom to be divided amongſt his four unadvanced 
children ; for that the teſtator did covenant before his marriage 
to leave his wife 1000/7. which is made a debt in the inven- 
tory, and allowed out of his whole cſtate. 


gth April, 1719. An inventory was taken of the eſtate of 
Thomas Cock, a freeman of London, and a moiety of the ſaid 
eſtate divided among the children; for that the widow was 
provided for by articles of agreement before marriage. 


21/} Nov. 1721. An inventory was taken of the eſtate of 
John Slaney, and the widow's part thereof was by the cuſtom 
divided amongſt the orphans, the widow being provided for 


>by the ſettlement [D]. 


1 


— 


[D] It is to be obſerved, that queſtions touching the cuſtom of Londen, will, for 
the future, happen leſs frequently than heretoſore; it being enacted by 11 Geo. I, 
cap. 18, ** That it ſhall be lawful for all perſons who, after the 1 of Zune 1725, 
« ſhall become free of the city of Lenden, and for all who at that time ſhall be 
« ynmarried, and not have iſſue by any former marriage, to diſpoſe of their 
* perſonal eſtate.” Se. 17. 

« But if any perſon who ſhall be free of the city, hath agreed or ſhall agree 
« by writing, in conſideration of marriage or otherwiſe, that his perſonal eſtate 

"I ſhall be diſtributed according to the cuſtom of the city; or in caſe any perſon ſo 
free ſhall die inteltate, his perſonal eſtate ſhall be ſubject to the cuſtom.“ $e@.18. 


De Term. 8. Michaelis, 1 727. 


Cruſe & al*. verſus Barley and Banſon. 


I ! LLIA M Banſon ſeiſed in fee of ſome freehold and 

alſo of ſome copyhold lands, which he had ſurrendered 
to the uſe of his will, and being very much indebted by mort- 
gages, bonds and ſimple contract, and having a wife and five 
children, (ti.) Chriftopher, Erith, Elizabeth, Mary and Cecil; 
by will dated the 17th of January 1724, deviſed all his free- 
hold and copyhold lands to the defendant Barley and his heirs, 
in truſt to ſell the ſame for the beſt price he could get, and in 
the firſt place to pay off all incumbrances upon the premiſſes, 
and alſo all his juſt debts. He deviſed alſo his perſonal eſtate 
to the ſame truſtee, in truſt to ſell to the beſt advantage, and 
after the teſtator's debts paid, to apply the money ariſing by 
ſale of the perſonal eſtate, and alſo the money to be produced 
by ſale of the real eſtate, amongſt his five children, in manner 
therein after mentioned, (viz.) to the teſtator's eldeſt ſon 
Chriſtopher Banſon, 2001. which the teſtator gave him ar his 
age of twenty-one ; all the reſt and reſidue thereof to and 
amongſt his four younger children Erith, Elizabeth, Mary 
and Cecil, ſhare and ſhare alike, at their reſpective ages of 
twenty-one, or days of marriage, which ſhould firſt happen; 
and if any of his four younger children ſhould die before ſuch 


age, or marriage, his or her ſhare to go to the ſurvivors, 


The teſtator gave an expreſs legacy to the ſaid defendant 
Barley, whom he alſo left ſole executor and died. Barley the 
executor renounced, and the widow of the teſtator took out 


adminiſtration with the will annexed. Chriftlopher Banſon 


died under twenty-one, without having been ever married. 
The debts of the teſtator were conſiderable, and the eſtate 
ſmall ; and the bill was brought by the creditors againſt Cecil, 
the only ſurviving ſon and heir at law of the teſtator, to prove 
the will in equity, and to have a decree for ſale of the eſtate, 


Hereupon the only queſtion was, what ſhould become of 
the 200“. given by the will to Chriftepher at his age of twenty- 
one? It was admitted on all ſides, and alſo by the court, that 
this 2000. did never veſt in Chriſtopher, it being by the will 

Vol. III. | C | given 
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Caſe 6. 


Sir Jostein 

EXYLL, 

alter of the 
Rolls. 
2 Eq. Ca. Ab. 

43+ pl. 15. 

ne has two 
ſons A. and B. 
and three daugh- 
ters, and deviſes 
his lands to be 
ſold to pay hie 
debts ; and as 
to the monies 
arifirg by ſale 
after debts paid, 
he gives 2001, 
thereout to his 
eldeft fon A. at 
twenty-one, the 
reſidue to his 
four younger 
children equally. 
A. the eldeſt dies 
before twenty- , 
one, this 200 1, 
Mall go to the 
heir of the teſta- 
tor. 
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BAn LIZ. 


De Term. 8. Michaelis, 1727. 


given to him at his age of twenty-one, and not (a) "payable at 


(«)Vide a Vent. his age of twenty-one; ſo that the age was annexed to tlie 


342+ 
Clobery's caſe, 


gift, and not (1) to the time of payment ; conſequently it was 


not an intereſt tranſmiſſible to the executor or adminiſtrator 


d rue ap, Of the (aid Chrifepher. 
19. Pp. 347+ 1 Ley. 277, Dyer 598. Salk. 415. 


(22) 


But then the Maſter of the Rolls inclined to think, that it 
would not go to the younger children; becauſe only the refidue 
of the money ariſing by ſale is given to them, which ſeemed to 
have excluded the 200 J. legacy, ſo that his preſent opinion 
was, that this 200/. belonged to the heir. 


Againſt which it was objected, f/f, that by this will all 
was made perſonal eſtate, and no real eſtate left to deſcend ; 
and therefore in the bequeathing part it is ſaid, that as to the 
money to be produced by the ſale, &c. the teſtator diſpoſes 
thereof in manner therein after mentioned, (viz.) 200 J. to 
his eldeſt ſon Chriffopher at his age of twenty-one. It is true, 
where an eſtate is deviſed to be fold to pay debts, if there be 
a ſurplus, it ſhall go to the teſtator's heir at law : foraſmuch 
as when the debts are paid, the truſt is ſatisfied, and the mo- 
tive of the teſtator for ſale of the eſtate, at an end; and the 
heir if he pleaſes, on laying down the money for the debts, 
may take the eſtate himſelf : ſo that in all thoſe caſes there is 
a reſulting truſt for the heir. But in the principal caſe the 
ſurplus of the money ariſing by ſale of the lands, and alſo of the 
perſonal eſtate, is by expreſs words given to the younger chil- 
dren, who in this reſpect are the heredes facti; and the 200/. 
ſhall rather fall into the reſduum, and belong to all the younger 
children as heredes fucti, than to the only ſurviving ſon. 
Secondly, For that if Chriſtopher the eldeſt ſon and legatee of 
this 200/. had died in the life of the teſtator, there could have 
been no doubt but that this had been a lapſed legacy, and 
would have fallen into the u ; now in the preſent caſe, 
in regard @ri/topher the legatee died before his age of twenty- 
one, and conſequently before the legacy ever veſted in him, 
it was as if it had been a lapſed legacy, and within the ſame 
reaſon. Thirdly, Becauſe if this 200 /. ſhould belong and 


„ 


(1) Vide Duke of Chandes v. Talbot, ante, 2 vol. 618. 
deſcend 


Ar. 


De Term. 8. Michaelis, 1727. 


deſcend to the heir, it would, in caſe he ſhould die before the 
receipt of the money, deſcend to hi heir, which would give 


22 


Ca . 
BazLzY., 


the money a deſcendible quality like land, 


The Maſter of the Rolls ordered precedents to be looked 
into, ſaying, he would conſider of it; and at length declared 
his opinion, that the 200/. ſhould be conſtrued as land, and 
deſcend to the heir; for that it was the ſame (1) as if fo 
much land as was of the value of 200 J. was not directed to 


be 


—— — 


(1) The ſeveral caſes on this ſubject 
ſeem to depend upon this queſtion, 
whether the teſtator meant to give to 
the produce of the real eſtate the qua- 
lity of perſonalty te all intents, or only 
ſo far as reſpected the particular purpoſes 
of the will ; for unleſs the teſtator has 
ſuficiently declared his intention, not 
only that the realty ſhall be converted 
into perſonalty for the purpoſes of the 
«vill, but further that the produce of 
the real eſtate ſhall be taken as perſo- 
nalty, whether ſuch purpoſes take ef- 
fet or not, ſo much of the real eſtate, 
or the produce thereof, as is not effec- 
tually diſpoſed of by the will at the time 
of the teſtator's death, (whether from the 
filence or the inefficacy of the will itſelf, 
or from ſubſequent lapſe,) will reſult 
to the heir. Randall v. Bookey, Pre. 
Cha. 162. Emblyn v. Freeman, Pre. 
Cha. 541. Cruſe v. Barley, ſup. Stone- 
horſe v. Evelyn, poſt 252. Arnold v. 
Chapman, 1 Vez. 108. Digby v. Le- 
gad, before Lord Bamhurſt, Trin. 
Term, 1774, where E. B. deviſed 
her real and perſonal eſtate to truſtees, 
in truſt, to ſell, to pay debts and 
legacies, and to pay the reſidue to five 
perſons to be equally divided between 
them, ſhare and ſhare alike; one of 
the reſiduary legatees died in the life- 
time of the teſtatrix ; the court at the 
hearing, and afterwards upon a re- 
hearing held that this was a reſulting 
truſt, as tothe ſhare in the real eſtate of 
the reſiduary legatee who died in the 


. 


teſtatrix's liſe- time, for the benefit of 
the heir at law. Reg. Lib. A. 1773. fol. 
495, and 1774. fol. 325.—Atkeroid v. 
Smith/on, before Lord Thurlow, March 
4th, 1780. Chriflopher Holdſavorth by 
will gave ſeveral pecuniary legacies, 
and then deviſed al! his real and per- 
ſonal eſtate to truſtees in truſt to ſell the 
ſame and to convert the ſame and every 
part thereof into ready money, and out 
of the produce to pay his debts and the 
abovementioned legacies, and to pay 
the ſurplus (if any) unto the ſaid ſeve- 
ral legatees in proportion to their re- 
ſpective legacies : two of the legatees 
died in the life-time of the teſtator : 
Lord Chancellor approved of the caſe of 
Digby v. Legard, and declared that the 
ſhares in the real eſtate of the two re- 
ſid uary legatees who died in the teſta- 
tor's life-time, reſulted to the heir at 
law. Reg. Lib. A. 1779. fol. 668. and 
1 Bro, Cha. Rep. 503. S. C. Robin/on 
v. Taylor, 2 Bro. Cha. Rep. 589. Spink 
v. Lewis, 3 Bro. Cha. Rep. 355. The 
only caſe, which appears inconſiſtent 
with theſe deciſions, is that of Ogie v. 
Cook (cited) 1 Bro. Cha. Rep. 501. — 
In the caſes of Mallabar v. Mallalar, 
Ca. temp. Tal. 79, and Durour v. Mot- 
teux, 1 Ver, 320, the queſtion was be- 
eween the heir at law and the reſiduary 
legater of the perſonal eſtate, (and not 
the next of kin,) and in thoſe caſes the 
Court was of opinion, that upon the 
conſtruction of the will the real eltate 
was converted into perſonalty for all 
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De Term. S8. Michaelis, 1727. 


Crust ov. 
BA TLZ v. 


be ſold, but ſuffered to deſcend. Wherefore the regiſter was 
directed to enter the decree accordingly (1). 


—— 


the purtoſes of the will, including the re- 
fealuary bequeſt : theſe caſes conſequently 
do not decide the queſtion, which would 
have ariſen, if there had been no reſi- 
duary diſpoſition, or if ſuch reſiduary 
diſpoſition had been confined to what 
was perſonalty at the teſtator's death 
But notwithſtanding that ſuch intereſt 
reſults to the heir, as being a part of 
the produce of the real eſtate undiſpoſed 
of, it may yet be j-/onal eſtate of the 
heir, and pals as ſuch by a reſiduary be- 


* 


queſt, Hewitt v. Wright, 1 Bro. Cha. 
Rep. 90. Avother branch of caſes are 
thoſe in which the queſtion has ariſen 
between the real and perſonal repreſenta. 
tives of deviſees under wills of the na. 
ture abovementioned. Vide Scudamore 
v. Scudamore, Pre. Cha. 54%. Flana. 
gan v. Flanagan, (cited) 1 Bro. Cha. 
Rep. 513. Fletcher v. Afoburner, 1 Bro, 
Cha. Ca. 497. 
(1) Reg. Lib. A. 1727. fol. 227. 
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Term S. Hillarn, 1729. 


Horſey's Caſe. 


A And B. joint partners in trade, became bankrupts, 
and the joint creditors took out a commiſſion of bank- 
ruptcy againſt them, and the ſeparate creditors of A. aad B. 
took out ſeparate commiſſions againſt them reſpectively. And 
now the ſeparate creditors, though they had ſued out ſeparate 
commiſſions, yet petitioned the Lord Chancellor to be admit- 
ted upon the joint commiſſion to come in as creditors to prove 
their debts; inſiſting, that unleſs they ſhould prove their 
debts on the joint commiſſion, they could not oppoſe the al- 
lowing this certificate z and yet if A. and B. the bankrupts 
ſhould have their certificates allowed, though on ſuch joint 
commiſſion, this would diſcharge all their debts, as well ſe- 
parate as joint; and that it would be a moſt unreaſonable 
thing for creditors to be bound by that certificate which they 
had no opportunity of oppoſing : whereas, though they ſhould 
be ſuffered to come in as creditors to prove their debts, in 
order to oppoſe the allowance of the certificate z it might ſtill 
be another queſtion, how far they ſhould be intitled to a ſa- 
tisfaction on the joint commiſſion : and they cited the caſe of 
one Stevens, (a) where a petition of this kind was granted. 


On the other ſide the principal caſe was ſaid to differ from 
that of Stevens; becauſe here the ſeparate creditors had taken 
out ſeparate commiſſions, which had not been done in the 
caſe cited, and by their taking out ſuch commiſſions, had 
elected to have their ſatisſaction out of the ſeparate eitate ard 
eſſects of each bankrupt z nd though it were ſo that the per- 
ſons of the bankrupts ſhould be diſcharged by the allowance 
of their certificate on the joint commiſſion, (as it was molt 
reaſonable they ſhould, when they had given up all they had 


in the world) yet their effefts wouid not be diſcharged thereby, 
C 3 but 


([ 23 ] 


. Caſe 7. 


Lord Chancellor 
KING. 


2 Eqs. Ca. Abr. 
110. pl. 4. 

126. ol. 9, 10. 
Firzgio. 233, 
On a joint com- 
miſſion againſt 
two partners 
bank: upis, the 
ſeparate eredi- 
rors, though 
they have taken 
out ſeparate 
commiiſions, 
ſhall yet be at 
liberty to come 
in to opp1c the 
allowing ct che 
certificate, 
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Non sz 's Caſe. 


Where two part- 
ners are bank- 
rupts, and a joint 
commiſſion is 
taken out againſt 
them, if they 
obtain 29 al- 
lowance of their 
certificate; this 
will bar as well 
their ſeparate as 
their joint cre- 
ditgrs. 


1 *25 J 


On a joint com- 
miſſion, the 
Joint creditors 
are firſt to come 
in on the part- 
nerſhip effects, 
and if there re. 
mains a ſurplus, 
then the ſeparate 
creditors are to 
be admitted. 


(a) 22d April 
1729. 


De Term. S. Hill. 1729. 


but the legal property thereof would be veſted and continue 
veſted in the aſſignees. 


Lord Chancellor : It ſeems that the ſeparate debts will be [A] 
diſcharged by the allowance of the certificate on the joint 
commiſſion; and if ſo, what remedy “ can there then be for 
them? It is plain that the joint effects of A. and B. partners 
are liable to the debts or bankruptcy of one of the partners, as 
to a moicty of theſe effects: as if A. and B. are jointenants of 
a term for years, and J. S. has a judgment againſt A. only, yet 


a moiety of the term may be taken in execution on ſuch judg- 
ment. But I am not as yet reſolved what to do in the prin- 


cipal caſe, which muſt be adjourned over, in order to ſee 
precedents and what directions have been given in like caſes. 
Aſter which his Lordſhip (a) ordered, that the ſeparate cre- 
ditors ſhould be at liberty to oppoſe the allowance of the cer- 
tiſicate; and with regard to their ſatisfaction, that the part- 
nerſhip creditors ſhould be preferred out of the partnerſhip 
ſtock before the ſeparate creditors ; but that, if after all the 
partnerſhip creditors were paid, there ſhould be a ſurplus, 
then the ſeparate creditors to come in for a ſatisfaction there- 
out, (viz.) the creditors of each out of a moiety of ſuch ſur- 


plus (1). 


— 


LA] So on the other hand, if there be two partners, and one of them becomes 


a bankrupt, 


and on a ſeparate commiſſion being ſued out againſt him, his cer- 


tificate is allowed; this does not only diſcharge the bankrupt of what he owed 
Separately, but alſo of what he owed jointly, and on the 3 account : becauſe 
u 


by the act of parliament, the bankrupt, upon making a 


diſcovery and ob- 


taining his certificate, is to be diſcharged of all his debts. Now the debts he owes 
Jointly with another, are equally his debts as what he owes on his ſeparate ac- 
count, conſequently he is to be diſcharged of both his joint and ſeparate debts. 
And fo it has been determined by the Judges of B. R. By the Lord Chancellor 
Parker, ex parte Tale, 3 July 1721. 


(1) Vide Ex parte Cook, ante 2 vol. Simp/ons, 1 Atk. 138. Ex parte Roaw- 
$00. and Moſ. 80. S. C. Hickes v. land/on, poſt. 405. Hankey v. Gerraity 
Strahan, 2 Stra. 1157. Taviſs v. Na, 3 Bro. Cha. Rep. 457. 
fey, 1 Atk. 67, Cc. In the matter of 


Hillary Vacation, 1729. 


ſtrator of Elizabeth Gibbs. 


In Domo Procerum, Hillary Vacation, 1729. 


H E Lady Boreman, being ſeiſed in fee of lands in Kent, 
and poſſeſſed of a mortgage for years of the manor of 
Granbroke in Eſer, and of an extended intereſt upon a ſtatute 
of the manor of Bow Brickhill in Bucks, by her will dated the 
20th of March 1699, in a former clauſe thereof deviſed all 


her manors, meſſuages, lands, tenements, hereditaments and Je 


real eflate whatſoever in Kent, Eſſex, Bucks, Bedfordſhire, or 
elſewhere within the kingdom of England, of which ſhe was 
any way ſeiſed or intitled to, unto her nephew Henry Davis 
the appellant, and to her niece Elizabeth (the wife of the 
reſpondent Gibbs) for their lives equally, ſhare and ſhare alike; 
and after their deceaſe, then the teſtatrix deviſed her ſaid real 
eſtate to the right heirs of her ſaid nephew Henry Davis (the 
appellant) and of her ſaid niece Elizabeth Gibbs equally in 
equal parts, to hold to them and their heirs, as tenants in 
common, 


Aſterwards, by a latter clauſe, the teſtatrix, after ſeveral 
legacies, gave all the reſt, reſidue and remainder of her per- 
ſonal eltate, plate, gold, &c. and all her mortgages, bonds, 
ſpecialties and credits, whatſoever they ſhould conſiſt of, after 
her debts and legacies paid, unto her ſaid nephew Henry 
Davis and her ſaid niece Elizabeth Gibbs, equally to be divided 
between them; and made her nephew and niece executors, 
and died. Elizabeth Gibbs died without ifſue, and her huſband 
the reſpondent Henry Gibbs was her adminiſtrator, and her 
brother the ſaid Henry Davis her heir at law. The teſtatrix 
the Lady Boreman was ſeiſed in fee of lands in Kent, but had 
only a chattel intereſt in Cranbroke in Eſex, and in Bow 
Brickhill in Bucks. 


The queſtion was, whether by this deviſe Henry Davis, as 
brother and heir of his ſiſter Elizabeth Gibbs, was intitled to 
the ſaid Elizabeth's moiety of the chattel intereſts in the lands 
in Eſſex and Bucks, by way of executory deviſe (as ſuppoſed 

10 4 to 


26 


Henry Davis ver/us Henry Gibbs, Admini- Caſe 8. 


Moſ. 2 

4 Ef ab. 

2 34» 3 

— 116. a 
One ſeiſed of 
lands in fee in 
A. and poſſeſſed 
of s term for 
in B. de- 
viſes all his 
lands, tene- 
ments and real 
eſtate in A. and 
B. to I. S. and 
his heirs 3 this 
will not paſs the 
term eſpecially 
if there be ano- 
ther clauſe in 
the will, which 
diſpoſes of the 


perſonal eſtate. 


( 27 ] 


(2) 7 Feb. 1729. 
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Hillary Vacation, 1729. 


to be deviſed to the ſaid Elizabeth Gibbs for her life, remainder 
to her heirs;) or whether the ſaid moiety, after the death of 
the ſaid Elizabeth, ſhould go to her huſband as her adminiſtra. 
tor? and it was decreed (a) by the Lord Chancellor King, 
that the ſame belonged to the reſpondent the huſband, as ad- 
miniſtrator to his wife, and not to her brother the appellant, 
as her heir at law. 


On this appeal the firſt queſtion that was made was, whe- 
ther theſe chattel intereſts were included in the former deviſing 
clauſe of the will? 


And it was objected, that they paſſed by the deviſe of all 
the manors, lands, hereditaments and real eflate, which the 
teſtatrix was any way ſcilcd of or intitled to, in Kent, Eſſex 
and Bedfordſhire ; for that a term for years is a chattel real 
and an gate, and may paſs in a will as a real eſtate. Be- 
ſides, a will does not require technical or particular terms, 
being ſuppoſed to be made when the teſtator is in extremis 
& inops concilii; and therefore, though the words are never ſo 
improper, yet if the party's meaning can from thence be pick'd 
out, it will be ſufficient ; and ſuch meaning and intent will 
take place, however inaccurately expreſſed. 


That this caſe was ſtill the ſtronger, in that the teſtatrix 
had given all her manors, lands and hereditaments in Kent, . 
Eſſex and Bucks; and ſhe had no fee-ſimple lands in Eſex 
and Bucks, nor any other lands therein, but theſe chattel in- 
tereſts ; and therefore, as where one who has no lands in 
fee, but is poſſeſſed of a term for years, deviſes all his lands 
to A. and his heirs, the term for years ſhall paſs (5): So in 
the preſent caſe, the teſtatrix having no lands in Ee and 
Bucks, but only theſe terms for years, or chattel intereſts, the 


ſame ſhould paſs; and the rather, becauſe the fee- ſimple lands 


in Kent would not ſatisfy the deviſe of the lands in E/ex and 
Bucks ; ſo that it was the ſame as if the deviſes had been 
ſeveral, (viz.) as if the teſtatrix had deviſed all her lands in 
Kent to her nephew and niece for their lives equally, remain- 
der to their heirs, 1tem, She deviſed all her lands in E 
and Bucks to her ſaid nephew and niece for their lives equally, 
and after their deaths, to their ſeveral heirs. 


On 
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On the other fide it was ſaid, that theſe two ſeveral clauſes, 
in the will compriſed the ſeveral eſtates of the teſtatrix ; one 
the real, and the other the perſonal eſtate ; that a leaſe for 
years could not be called a real eſtate, as it goes to executors, 
and is liable to debts by ſimple contract; and the ſame being 
perſonal eſtate, it would be hard to make it paſs by the teſta- 
trix's deviſe of her real eſtate, eſpecially where there is a 
different clauſe in the will relating to the diſpoſition of the 
perſonal eftate, and which by expreſs words has bequeathed 
all the teſtratrix's mortgages and credits; and when the teſtatrix 
had no other mortgage, but that now in queſtion, and the 
extended intereſt upon the ſtatute being a debt, (as is alſo the 
mortgage,) theſe muſt paſs by the deviſe of all mortgages and 
credits : that this is one intire clauſe, by which the teſtatrix 
deviſed all her manors, lands, tenements, and hereditamenu 
in Kent, Eſſex, and Bucks, and is ſatisfied by paſſing the ſee- 
ſimple in Kent; and if it were an objection, that the deviſe of 
the lands in Bucks and Eſſex would be void, ſhould it not be 
conſtrued to paſs the leaſchold lands in thoſe counties ; by the 
ſame reaſon, the deviſe of all the mortgages would be void, if 
that did not carry the mortgage of Canbrote in Eſex. 


And of this opinion was the Lord Chancellor upon the 
hearing before his Lordſhip (1). 


As to the other point; it was objected by the counſel for 
the appellant, that ſuppoſing the chattel intereſts to be com- 
priſed in the firſt deviſing clauſe, it would follow, that where 
one poſſeſſed of a term for years deviſes the ſame to A. for life, 
remainder to his heirs, this is an executory deviſe, and the 
ſame as if the deviſe were to 4, for life, remainder to ſuch 
perſon as fhall. be the heir of A. and will operate by way of 
deſcriptio perſone. It was admitted, if I were to deviſe /ands 
of inheritance to A. for life, remainder to his heirs, or the 
heirs of his body; theſe are words of limitation, and A.'s 
heir, or heir of his body ſhall take by deſcent : but in the 
caſe of a term fer years it is impoſſible the heir ſhould take 
by deſcent z nevertheleſs a term may by proper words be li- 
mited to A. for life, remainder to the heirs of the body, or to 


Davis . 
Guns. 


[29] 


One poſſeſſed 

of a term for 
years deviſed it 
to A. for life, 
remainder to the 
heirs of A. it 
ſeems this ſhall, 
on A.'s death, 
go to his exe- 
cutor, and not 
to his heir, 


7— 
_— 


(1) Vide Aldi v. Clement, ante, 2 vol. 456. 


the 
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Davis ® the heir general of A. after . s death; in which eaſe 4. ſhall 
a in the mean time take the profits of the premiſſes for his life, 


That as this was agreeable to the reaſon of the thing; ſo 
there was the greateſt authority for it, even the authority of 
that Houſe; for which was cited the caſe of Peacock verſus 

h 2 Vern. 43. Spooner, (a) where one was poſſeſſed of a term for years, 

295» and on his ſon's marriage aſſigned over the term in truſt for his 

| ſon and his then intended wife for their lives, and afterwards 

in truſt for the heirs of the body of the ſon's wife by the ſon, 

The ſon had iſſue three daughters, and died; and the wife 

having adminiſtered to her huſband, married again, and with 

her ſecond huſband aſſigned over the term. In this caſe the de. 

termination of the Lord Chancellor Zefferys was, that the 

truſt of the whole term veſted in the wife, and muſt go to 

her executors or adminiſtrators ; but this decree was reverſed 

by the Lords Commiſſioners, and ſuch decree of reverſal affirm- 

ed in the Houſe of Lords : that conformable to this laſt deter. 

mination was the decree in the caſe of Dafforne verſus Goodman 

(5) 2 vern. 362. Ea (Y) made by the Lord Sommers, who declared, he thought 

himſelf bound by the authority of the caſe of Peacect verſus 

Spooner, and that it would be of dangerous conſequence to 

vary from a caſe ſo ſolemnly adjudged, and render the rule of 

5 property wholly uncertain and precarious, ſince at that rate, 
none would know how to give an opinion. 
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To which it was anſwered, that where a deviſe of a term 
for years is to A. for life, remainder after A. s death to the 
heirs of A. both by the reaſon of the thing, alſo agreeably to the 

. precedents in point, this remainder ought to go to the exe- 
cutors of A. and not to the heir at law. That it would be 
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7 To molt plain, if one ſhould deviſe a term for years to A. and his q 
1 by [ 31 ] heirs, this muſt, after 4.'s death, go to his executor, and not 5 


to his heir. So if the deviſe were to A. and after his death, to 
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1% his heirs ; that it muſt be the ſame if the deviſe were to A. 
Mb for life, and after the death of A. then to the heirs of 4. The 
wy 9 reaſon is, for that the law ſays, where a term for ycars is 
a given to any one, it ſhall, after the death of the grantee go to 
it 36 his executors, and not to his heir; and where the limitation 
| F 115 is made to the heir, this is thwarting and contending with the 
1 law, and therefore void. And though it ſhould be admitted 
10 
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that where a term is deviſed to A. for life, and after his death 


to the heir of the body of A. (in the ſingular number) ſuch 
deviſe would be good, and take effect by way of deſcriptio 


; fo perſone, as in Archer's caſe (a) yet when the limitation is in the 
75 plural number, and not ſo much as to the heirs of the body 
85 but to the heirs of A. in general, (ſo remote as that the per- 
wy ſon who may be heir cannot poſſibly be within the view of any 
4 one) ſhouid this be conſtrued a good limitation, it could no 
_ way be barred by grant, or fine ſur conceſſit ; for if good, it 
wiſe mult be ſuppoxted by way of executory deviſe, 
with As to the authority of Peacock and Spooner, the ſame was 
de- allowed to be good; it having been looked upon as an hard- 
the ſhip for a woman with an after- taken huſband to bar that pro- 
0 to viſion which was made on the firſt marriage for the iſſue 
r/ed thereof , and therefore it was held, that ſuch a proviſion made 
m- by the huſband, though out of a term for years, was within the 


equity of the ſtatute (5) of 11 H. 7. and that the wife could 


ter- 
nan not in ſuch caſe bar the iſſue, (i. e. where the limitation of 
ght the truſt of the term is to the huſband and wife for their lives, 
ſus remainder to the heirs of the body of the wife by the huſband); 
to and yet even this opinion prevailed with difficulty, and by a 
of pretty ſtrained conſtruction, a refined reaſon to help a compaſſionate 
te, caſe, inſomuch that if that very caſe were put of voluntary 
ſettlement made after marriage, the ſame would hardly come 
within that reſolution ; and a deviſe is but a voluntary convey- 
ow ance, though the moſt favoured of the kind. Or, if the limi- 
he tation of the truſt of the term, or the deviſe had been, to the 
he huſband for life, remainder to the wife for life, remainder to 
us the heirs of the body of the huſband and wife, here the conſtruction 


would have been different; which was the caſe of Webb.v. 
Webb (e) determined by the Lord Harcourt on a view of pre- 
cedents and on time taken to conſider of it. Where a term 
was aſſigned to truſtees in truſt for the huſband for life, remain- 
der to the wife for life, remainder in truſt for the heirs of their 
two bodies, and the huſband made an aſſignment of the term ; 
this was decreed to be good, and to bar the heirs of the body 
of the huſband and wife, and that the whole truſt of the term, 
ſubje& to the wife's eſtate, veſted in the huſband, And this be- 
ing the laſt precedent, and infinitely ſtronger than the principal 

calc, 


31 


Davis . 
C1. 


(2) x Co. 66. b. 
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) See 1 vol. 
134 and 370. 
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(c) 1 vol. 134. 
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caſe, it would be dangerous to vary therefrom, eſpecially ſince 
here the term is deviſed to 4. for hfe, remainder to his heirs 
at large, who might be remote, never known, ſeen, or heard 
of by the tenant for life, nor by the teſtator, and conſequently 
who could not be ſuppoſed to be within his view or contem- 
plation; and ſuch a deviſe was never attempted to be made 
good. 


In the laſt place the counſel for the reſpondent ſtrongly in- 
ſiſted on the very great delays that had been made uſe of by 
the appellant in this caſe; and that though the cauſe had been 
four times heard in chancery, yet this laſt point had not been 
ſtarted till now. Wherefore it was prayed that the former 
decree ſhould be affirmed, and the appeal diſmiſſed ; which was 
accordingly done, with 200 J. coſts (1). 


1 was of counſel with the reſpondent. ' 


Caſe q. 


Lord Chancellor 
KinG. 


2 Eq. Ca. Ab. 
168. pl. 21. 
425. pl. 16. 
One having a 
baſtard, leaves 
a perſonal eftate 
to her executor 
in truſt for the 
bastard who dies 
inteſtate, and 
without wife, or 


(1) Vide Webb v. Hb, ante, 1 vol. 134. 


Jones ver/us Goodchild, 


Mother ef a baſtard child by her will gave all her per- 
ſonal eſtate to the child, and made B. and C. her exe- 
cutors, in order to take care of her child and to do it juſtice. 
The mother died, and within a ſhort time after the baſtard 
died inteſtate, without wife or iſſue. One of the executors 
brought this bill againſt the mother of her that was the mo- 
ther of the baſtard, and who had in her hands the portion be- 
longing to the baſtard, praying an account of the ſame. 


iifue. The executor brings a bill againſt one who has part of his perſonal eſtate in his hands. The 


defendant de murs, 


becauſe the Attorney General and the Adminiſtrator of the baſtard ate not par- 


ties ; demurrer diſallowed, for that the executor has the legal title, and conſequently may ſue for 


the eltatc. 


A baſtard dies 


. Jnteftate with- 


out wife or if + 
ſue ; the king 


is iatitled, an 


The defendant the mother of the baſtard's mother demur- 
red for want of proper parties; in regard the adminiſtrator 
of the baſtard, and likewiſe the Attorney General in right of 


the ordinary of cout ſe grants adminiſtration to the patentee or grantee of the Crown, 


the 
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the Crown, ought to have been brought before the court : for 2 2 
chat it was plain the Crown was intitled to the [B] perſonal 

eſtate of a baſtard dying inteſtate without wife or ĩſſue, conſe- 

quently without any relation ; and fince the King might give 

the perſonal eſtate of ſuch baſtard to any other perſon, and 

the courſe being for the ordinary to grant adminiſtration to [ 34 ] 
ſuch (a) patentee of the Crown; the defendant would be lia- (f) $atk. 37. 
ble to account over again to ſuch patentee for the perſonal — v. 
eſtate of the baſtard, and by that means be put to double ex- 8 


pence and vexation. 


Lord Chancellor : The executor of the baſtard's mother is 
legally intitled to the perſonal eſtate of his teſtatrix ; and 
though this may be in truſt for the baſtard, yet as the execu- 
tor has the legal title, he can give a good diſcharge to the 
defendant, therefore over-rule the demurrer. 


Nite; In the like caſe an executor, though a bare truſtee, 
and though there be a reſiduary legatee, is intitled to ſue for 
the perſonal eſtate in equity as well as law, unleſs the ce/uy 
que truſt will oppoſe it. | 


CB] The reporter has ſubjoined the following query. A church leaſe for three 
lives is granted to a baſtard and his heirs, who dies without iſſue and inteſtate, 
what ſhall become of this leaſe? ſhall it go to the adminiſtrator of the baſtard, or 
to the Crown; or does the limitation to the h-irs make any difference; or is it 
caſis omiſſus out of the act of frauds and perjuries, and ſo remains liable to oc- 
cupancy at common law? or laſtly, is the leſſor intitled, the leaſe being deter- 
mined ; for that the premiſſes being granted to the leſſee and his heirs during 
three lives, and the leſſee being dead without heir, the leſſor may re-enter, in the 
ſame manner as where a grant is to a man and the heirs of his body for three lives, 
(in which caſe the heirs of the body take as ſpecial occupants) remainder over, 
and the grantee dies without iſſue during the three lives; the remainder man 
ſhall take, See poſt. Low v. Burron, 262. 


Hodſon (of the Six-Clerks Office) ver/us Earl Caſe 10. 
of Warrington. Lord Chancellor 


Krns- 


b ; : Eq. Ca. Ab. 
T the hearing of this cauſe it appeared, that the defendant — Lt 
had examined a witneſs to prove a deed executed by him ay endant's 
; 3 j tneſs proves 
to his brother, to whom he was adminiſtrator, and claimed to 6._ and re- 
0 * * h 
depoſition; the plaintiff cannot compel the defendant to produce the deed at the — be 
ference thereto not mak iq; it part of the depoſition, 
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be a creditor by judgment, which judgment was ſaid to be dif. 
charged by the deed ſo proved in the cauſe, the ſaid deed being 
alledged to amount to a releaſe ; in conſequence whereof there 
would be aſſets to pay the debt due from the inteſtate to the 
plaintiffs, And now the queſtion was, whether the plaintiff 


could compel the defendant to produce this deed ? 


361 


The plaintiff 
gets judgment 
in the petty bag, 
alter which he 
is ſtopped by an 
Injunction. 
The year and 
day paſs ; the 
— though 
indered by the 
InjunQion, yet 
cannot ſue out 
execution with- 
out a ſcire facias, 


It was urged for the plaintiff that he might ; for the defend- 


ant having proved it, and the witneſs having referred thereto 


by his depoſition, the ſame was now become part of the depo- 
ſition itſelf, and in the poſſeſſion of the court; and as the 
plaintiff could read any part of the depoſition taken for the de- 
fendant, by the ſame reaſon he might inſiſt on having the 
deed produced; and that the Maſſer of the Rollt had made 


many orders to the like purpoſe. 


To which it was anſwered, it was true the Maſter of the 
Rollt had made many ſuch orders, but then it was as true, 
that whenever theſe came before the Lord Chancellor, they 
were as conſtantly ſet aſide ; that a deed was not part of the 
depoſition unleſs mentioned therein in hæc verba z and that, as 
to the deed the defendant had proved, it remained at his 
eleAion whether he would make uſe of it or not; that accord- 
ingly it was ſo ruled in the caſe of Calmady v. Calmady, where 
the court would not oblige the defendant to produce a deed 
which he had proved, 


The Lord Chancellor held this to be the courſe of the court, 
and therefore would make no order for the defendant's pro- 
ducing the deed (1). 


In the ſame caſe it alſo appeared, that the plaintiff had re- 
covered judgment in the petty bug; aſter which the defendant 
brought a bill, and had ſtopped the plaintiff two or three years 
by an injunction: So that the plaintiff in the judgment cauld 
not regularly ſue out execution without a ſcire ſucias. Where- 
fore it was moved, that the plaintiff at law might, under theſe 
circumſtances, ſue out execution without a ſcire facias, and not 


ſuffer by the act of the court. 


—ͤ— 


(1) Vide Davers v. Daders, ante, 2 vol. 410. 


3 Sed 
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Sed per Cur' : I cannot alter the courſe of the court, but Hoon v. 
muſt take care to preſerve it ; and it being above a year and a . — 
day after the judgment, let the plaintiff ſue out his ſcire 


facias. [C] 


—__ 


[C] & Whether in this caſe the plaintiff Haden could not have taken out 
execution, and continued it by Ficecomes non mifit breve, agreeably to what was 
laid by the court of g. R. in the caſe of Booth and Booth, Salk. 322. 
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Caſe 11. 
Lord Chancellor 
KING. 

2 Eq. Ca. Ab. 
270. pl. 28. 
Where the huſ- 
band wes at- 
tainted of felo- 

z and pardon- 
— on — 
of tranſporta- 
tion ; und af- 
terwards the 
wife became 
intitled to ſome 
perſonal eſtate, 
ay orphan to a 
— — 

this per- 

fonal —_ 
decreed to be- 
long to the wife, 
as to a feme 
ſole, 


L 38 
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Newſome verſus Bowyer. 


N huſband (one Dawſon) was attainted of felony for 
raſing and altering a bank bill, and afterwards pardon- 
ed, upon condition he ſhould within —— months tranſport 
himſelf out of his majeſty's dominions of Great Britain and 
Ireland, and continue in exile during his life. After the 
pardon, upon the death of the wife's father, (who was a free- 
man of Londen) a ſhare of the orphanage part came to the 
wife of the perſon attainted; and it was admitted, that the 
orphanage part coming to the wife aſter the pardon of the 
huſband, and after ſuch time as he had tranſported himſelf, 
was not forfeited. But then it was objected, that the ſame 
coming to the wife after the pardon of the huſband, did belong 
to the huſband, who by the pardon was become capable of 
taking. 


On the other ſide it was inſiſted, that this was juſt as if the 
huſband had been baniſhed by act of parliament, or had ab- 
jured the realm; like the caſe of Judge Belknap, or that of 
Thomas De Wayland, 1 Int. 133. where it is ſaid, that the 
wife of one baniſhed for life may ſue as a feme ſole : the ſame 
of the wife of one who has abjured the realm, it being a civil 
death; and that this was to be compared to abjuration, which 
is a voluntary act of the party, and in which caſe the law for- 
merly was, that one who had committed felony, and fled to a 
church or ſanctuary, provided he ſhould voluntarily abjure the 
realm, was not puniſhable with death. And the caſe in 
2 Verh. 104. Counteſs of Portland verſus Prodgers was cited, 
where it is determined, that the wife of an huſband baniſhed 

for 
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for life may make a will, and act in all things as a feme ſole ey do ee the 


6% [A]. | (a) See alſo 
Salk. 116, Dearly v. Ducheſs of Mazarine 


The Lord Chancellor ſeemed to heſitate ſomewhat in his 
opinion, but expreſſed an inclination to aſſiſt the wife; never- 
theleſs he thought this was no baniſhment, which cannot be 
but by act of (5) parliament ; neither could it, as he appre- (5) 1 Iaſt. 23 
hended, be reſembled to abjuration [BJ. However his Lord- 
ſhip ordered it to come on again, and the matter to be ſtated [ 39 J 
in a petition by way of caſe [C]. 


— 


2 


* 
* —— 


[A] A feme covert, having a ſeparate eſtate, may in a court of equity be ſued 
as a feme ſole, and proceeded againſt without her huſband; for in reſpect of her 
ſeparate eſtate, the is looked upon as a feme ſole, 2 Yern. 614. And in a court 
of equity (though not in law) baron and feme are conſidered as two different 
perſons ; and therefore a wife by her prochein amy may ſue her own huſband, 
Preced-:.is in Chan. 24. 2 Vern. 493. and in the caſe of Hei! verſus Commiſſary 
Hy/'s I ge, upon affidavit that ſhe had a ſeparate eſtate, a ſubpœna ſ-rved upon 
her to appear and anſwer for ſuch time as her huſband was gone to Holland, and 
in the Queen's ſervice, was by the Lord Keeper Harcourt, after adviſing with Sir 
John Trevor, Maſter of the Rolls, ruled good; and the wife in that cate prayed, 
and had time to anſwer. Lait Seal after Hl. Term, 1711. 

[B] As fo little occurs in the modern books concerning abjuration, it is pre- 
ſumed the following account of it will not be unacceptable to the reader: 

By the ancient common law of Exgland, if a man committed any felony, ex- 
c-pting lacrilege, and fled to a pariih church, he might within forty days before 
the coroner confeſs the felony ; and take an oath to abjure the kingdom for ever 
and if he thus confeſſed, and took the oath, he was thereby attainied of the fe- 
lony, and then he had forty days from the coming of the coroner, to provide and 
prepare for his voyage; and the coroner aſligned to him ſuch a port as he choſe 
tor his departure out of the kingdom; and if he did not go ſtraightway out of 
the kingdom, or being gone out, did return without licence, he had judgment 
to be hanged, except he was a clerk, and then he had his clergy. This practice 
was what the law called abjuration, and being by ſeveral regulations (in the time 
of H. 8.) in effect taken away, the revival thereof was by 35 Eliz. cap. 1. feet. 2. 
tought to be a wholeſome ſeverity, fit to be inflicted on the proteſtant diſſenters 
ot thoſe times: but the toleration act (1 WY. M. fat. 1 cap. 18./e# 4.) does 
exprelsly, and by name, exempt the proteitant ditlenters from the penalties of 
3; Eliz. See Sir Peter King's ſpeech in maintenance of the ſecond article of 
impenchment, at Dr. Sachevere!'s trial, State Trialt, vol. 5. p. 693. 

(] It appears from the Regiſter's Book, that on the 18ta of March 1729-20 
tne tam of 5991. 17 s. 7 4. was ordered to be laid out on government ſecuriues 
ich tue approbation of the Matter ; and that the intereſt and produce thereo?, 
aud lixewile the arrears of the dividends on 500 “ S.S. annuities, and the future 
dividends ſhouid be paid to the wife for h-r maintenance, until furtuer order of 
ne court; and that afterwards the wife, on the lutband's dy ing, marrieu again; 
and on the petition of the fecond huſband and wife, heard 2oth Of. 1 731, 
i was ordered, that the truſtees in the treeman's il ſhould transfer tne „oO. 
* 3 ulties, and alſo pay the 599 J. 17 5. 7 d. aud the dividends, to the tecuud 
band. 
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Caſe 12. 


Lord Chancellor 
KING. 


2 Eq. Ca. Ab. 
292. pl. 14. 
443. Pl. 53. 

A. by will de- 
clares his inten- 
tion to diſpoſe 


of his houſe- 


hold goods by 
his codicil, and 
deviſes the re- 
fiduc of his per- 
ſonal eſtate not 
diſpoſed nor re- 
ſerved to be 
diſpoſed of by 
bis codicil, to 
his wife. f. 
terwards the 
teftator makes a 
codicil, and does 
not diſpoſe of 
his houſehold 
goods thereby ; 
the houſehold 
goods ſhall not 


go to the icſi- 


ſiduary legatee, 
but according to 
the ſtatute of 
gittribution. 


a 


DE 


Term. S. Trinitatis, 1730. 


Sir Jermin Davers & al verſus Sir Jermin 
| Dewes & al. 


In a Cauſe brought on by Conſent for the Opinion of the Lord 
Chancellor. 


"'FENRY late Lord Dover, being ſeiſed in fee of the 
manor and manor-houſe of Cheevely in Cambridgeſhire, 
and having very rich goods and furniture there, together 
with great quantities of plate; and being poſſeſſed of divers 
leaſchold houſes in St. Martin's and St. Fames's WHeſlminſler, 
by his will dated the 2oth of January 1707, appointed Thomas 
Folkes, eſq; and others, (ſince deceaſed) executors, leaving the 
ſaid Folkes a legacy of 200 J. for his trouble. He gave to his 
wife the Lady Dover all his plate whatſoever for her life, 
5000 ounces whereof were to be at her diſpoſal for ever: but 
declared, that he intended to diſpoſe of the reſidue of his plate by 
a cadicil. He gave Cheevely houſe to his wife for life, declaring, 
that he would diſpcſe of the gaods and furniture in Cheevely houj: 
after his wife's death by a codicil to his «vill; and then by his 
will he bequeathed the reſidue of his perſonal * eflate whatſoever 
not before diſpoſed of, or reſerved to be diſpeſed of by his codicil, to 
his wife the Lady Dover. Afterwards the Lord Dover made 
two codicils ww:2h-ut diſpoſing of luis goods and furniture in 
Cheevely houſe, or of the ſurplus beyond the 5000 ounces of 
plate, and died in April 1708, leaving ſeveral nephews and 
nieces by his brothers and filters (who a!l died in his life- 
time ;) but ſome of them left more children than others. 


/ 

The Lady Dover, who was a papiſt, made her will, having 
appointed Richard Gipps, eſqʒ and one Rebins, executors, and 
Mr, Gps, reſiduary legatee, and died the 12th of OHaler 

1726, 
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1726. Upon this caſe the following queſtions were made, 
and laid before the Lord Chancellor for his opinion. 

Firft, It was argued, that thoſe goods and furniture 'in 
Cheevely houſe, and the ſurplus of the plate, did by the Lord 
Dover's will, belong to his lady, and paſſed to her as the de- 
viſee of the reſiduum of the perſonal eſtate ; for that, though 
the teſtator did declare by his will, that he would diſpoſe of 
his goods and furniture in Cheevely houſe by his codicil, and 
likewiſe that he intended thereby to diſpoſe of the reſidue of 
his plate beyond the 5000 ounces z ſtill this was no more 
than an intention, and he having made two codicils after- 
wards without diſpoſing of either of theſe things, it ſhewed 
he had altered ſuch his intention, and choſe to let them fall 
into the reſiduum deviſed to his lady. That as to the bequeſt 
of the ſurplus of the perſonal eſtate, though it was but of 
the reſidue of the perſonal eſtate not before otherwiſe diſpoſed 
of, or reſerved to be diſpoſed of, yet that did not prevent the 
Lady Dover's taking them as reſiduary legatee. And, ist, 
theſe words net otherwiſe diſpoſed of, would not bar her; fince 
the goods and furniture of the houſe were not otherwiſe diſ- 
poſed of by the will; nothing more appeared by the will, than 
that the teſtator the Lord Dover intended otherwiſe to diſpoſe of 
the ſame, which he had not done. And the Solicitor General 
compared it to the caſe where the teſtator does actually by 
will make a bequeſt of a leaſe for years, or other valuable 
thing to any perſon, and. makes another reſiduary legatee; 
this is not only declaring an intention, that the reſiduary le- 
gatee ſhall ut have this leaſe, but that the teſtator aually 
gives it to another. And in the caſe put, ſuppoſe the like 
words were in the will, as are in the preſent cafe, {viz.) that 
the teſtator gives the ſurplus of his perſonal eſtate not other- 
wiſe diſpoſed of by his will, and then the legatee of the leaſe 
dies in the teſtator's life-time ; there would be no queſtion 
but that this leaſe, though not intended by the will to go to 
the reſiduary legatee, but actually given from him, ſhall yet fall 
into the reſidue z and by the like reaſon ſo ſhould it do in the 
principal caſe, Then, as to the words following, © ner re- 
« ſerved to be diſpaſed by my cadicil 3” this could be no ſtronger 
than in the former caſe put, (viz.) that he had diſpoſed of a 


legacy by his codicil to one who afterwards died in his (the 


teltator's) life-time 3 which yet would not hinder it from 
Halling into the bequeſt of the reſiduum: that it would be hard 
1 to 
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Where an exe- 
cutor has an ex- 
— legacy for 
is cate and 
pains, tho' the 
next of kin has 
alſo an expreſs 
legacy ; yet the 
lurplus ſhall go 
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to maintain, that the teſtator the Lord Dover, who had made a 
will, and taken ſo much care in his diſpoſitions, ought to be 
conſtrued to die inteſtate, as to any part of his perſonal eſtate, 

But the Lord Chancellor was of opinion, that theſe goods 
and furniture in Cheevely houſe, and the ſutplus of the plate 
beyond the 5000 ounces, were undiſpoſed of by the will, and 
ſhould go to the next of kin according to the ſtatute of diſtri- 
bution 3 that it was plain the teſtator did not intend they 
ſhould paſs by the will, but reſerved them to be diſpoſed of by 
a ſubſequent codicil; and if it were admitted, that the Lord. 
Dover did not intend to diſpoſe of them by the will, his Lady 
as reſiduary legatee could not thereby be entitled to them: be- 


cauſe the deviſe of the ſurplus, as penned, was very ſtrong 


againſt her, giving her the reſidue of the perſonal eſtate not 
thereby otherwiſe diſpoſed of or reſerved to be diſpoſed of by 
the codicil, Now the goods in queſtion were reſerved to be 
diſpoſed of by the codicil, and therefore could not paſs by the 
deviſe of the reſiduum by the will (2). 

Secondly, It was contended on behalf of Mr. Folles the only 
ſurviving executor that he was intitled to theſe things as exe- 
cutor ; for that, though there was an expreſs legacy to him, 
there was the like alſo to the next of kin; and then the execu- 
tor, as ſuch, has a general right at law to all the teſtator's per- 
ſonal eſtate not given from him by the will. 

Sed per Cur : Mr. Voller the executor having an expreſs le- 
gacy of 200/. given him for his trouble, and the reſt of the 
perſonal eſtate being diſpoſed of, or at leaſt intended to be dif- 
poſed of by the codicil, Mr. Foltes is plainly to be conſidered 
but as an executor in truſt (2). 


according to the ſtatute of diftribution ; eſpecially if the ſurplus was intended to be diſpoſed of. 


Then it was inſiſted, that the wife of the Lord Dover, though 
a papitt, was capable of taking a leaſcho!d eſtate by devite 
for which purpoſe the ſtatute of the 11th and 12th Fi. 3. 
enp. 4. ct. J. was mentioned, whereby it is provided, “ thar 


— — 


(1) In Altem General v. Jubuſt ue, (2) So, Tull cau v. Curt, I Vea. 162. 
Amb. 577. the parucular words of the contra .z;rornuey General v. Hogker, ante, 
will prevented the lapſed legacies from 2 vol. 338. Ft vide Fz:mgo v. 
falling into che reũdue. Knight's, ante, 1 vol. 544. 


« from 
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« from and after the 29th of September 1700, if any perſon edu- 
« cared in the popiſh religion, or profeſling the ſame, ſhall 
« not, within fix months after he or they ſhall attain the age 
« of eighteen, take the oaths of allegiance and ſupremacy, and 
60 conform, c.“ as by the act is required, © every ſuch perſon 
« ſhall, in reſpect of him or herſelf only, and not to, or in re- 
« ſpect ot any of his or her heirs or poſterity, be diſabled, or 
« made incapable to inherit or take by deſcent, deviſe or limi- 
« tation, in poſſeſſion, reverſion or remainder, any lands, tene- 
« ments or hereditaments, c. And that during the life of ſuch 
« perſon, and until he or the ſhall take the oaths, and conform, 
« He. the next of his or her kindred, which ſhall be a proteſ- 
« tant, ſhall have and enjoy the ſaid lands, tenements and here- 
« ditaments, without being accountable for the profits by him 
& or her received during ſuch enjoyment, but in caſe of any 
« wilful waſte committed on the ſaid lands, c. by ſuch per- 
« {on ſo enjoying, the party difabled, his, her, or their exe- 
« cutors or adminiſtrators ſhall recover treble damages for the 
te ſame againſt the perſon committing the ſame, his, or her 
« executors or adminiſtrators, by action of debt.“ 


Now as to this; the Lady Dover being above the age of 
eightcen years and fix months at the time of paſſing the act, 
and at the death of her huſband the teſtator the Lord Dover, ſhe 
was ſaid to be perfectly out of the ſaid clauſe, becauſe it was 
impoilible for her to take the oaths, and conform purſuant 
thereto, the being above the age of eighteen and eight months 
beſore the act was made; and it was repreſented, as not likely 
to be of any miſchievous conſequence to conſtrue the Lady 
Dzver out of the act, as being eighteen years and eight months 
old when the ſame paſſed ; foraſmuch as there are very few 
now living, and ſhortly will be none living, who were of that 
age at the time of the paſſing the act, (viz.) in. 1700. And 
with regard to the following words, which are part of the ſame 
paragraph, “that from and after the 1oth day of April 1700, 
* every papiſt, or perſon making profeſſion of the popiſh re- 
* ligion, ſhall be diſabled, and is hereby made incapable to 
& purchaſe, either in his or her name, or in the name of any 
* other perſon or perſons, to his or her uſe, or in truſt for him 
* or her, any manors, lands, profits out of land, tenements, 
e rents, terms or hereditaments in England or Wales, &c. 
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2 C And all and ſingular eſtates, terms and any other intereſts 
c or profits whatſoeyer out of the land, from and after the 

« faid 10th of April to be made, ſuffered or done to or for the 

« uſe or behoof of any ſuch perſon or perſons, or upon any 

te truſt or confidence mediately or immediately, to or for the 

. ce benefit or relief of any ſuch perſon or perſons ſhall be utterly 
c void, and of none effect to all intents, conſtructions and pur- 

« poſes whatſoever :” With reſpect to this clauſe it was ar- 

gued, that though the words may ſeem general, and to take in 

all papiſts of what age ſoever, yet they diſable ſuch as take by 

purchaſe only; and the word deviſe being left out of this part 

of the clauſe, and inſerted in the former part, ſhews it to have 

been the intent of the aQ, that this latter ſhould not extend to 

a deviſe, but to a purchaſe only, where the party papiſt con- 

tracts for an eſtate, which by this clauſe he is diſabled to do: 

and taking the latter clauſe to extend to a deviſe as well as the 

former, the act is inconſiſtent ; for that by the latter part of 
the paragraph no perſon whatſoever that is a papiſt, though 

of any age, can take; whercas by the former part an infant 

under the age of eighteen and a half, may take, it ſuch infant 

ſhall duly conform, 

[ 46 ] To which the Lord Chancellor replied, that if this were 
res integra, it would be indeed very queſtionable, but that the 


A papiſt cannot 
take a treehold point had been ſettled in the caſe of Roper and Ratcliffe (1), 


or leaſehold e- 4 
ſtate by wil, be- in the Houſe of Lords, after ſo folemn a debate, as ought to 


ſe taki f | ie e 
will js 8 by render it concluſive to all the courts at We/tminſter ; that ac- 
purchaſe; n cordingly ſeveral ſubſequent reſolutions (a) had been made 
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— a above reſolution, be underſtood of taking an eſtate by purchaſe 
terms for years and he who takes by deviſe does in conſtruction of iaw, take by 
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(a) l „ mentioned in this clauſe, and che latter words thereof being 
* expreſs, that all ſuch eſtates, terms and A] intereſts fa 
2 vol. . 
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[A] For this reaſon it has been determined, that where a judgment was given 
to à papiſt. he could not extend the land; for that would give him an intereſt in 

the land ; and it is the ſame thing, where the judgment is given in truſt for a 

papil. By Lord Parker, Lowther vertus Fleicber, Hill. 1719. 

(1) 1 Bro. P. C. 450. 9 Mod. 167. 181. 10 Mod. 230. 
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made, ſhall be void ; his Lordſhip was of opinion, that the 
Lady Dover, being a papiſt, was not capable of taking theſe 
leaſehold eftates by virtue of her huſband the Lord Dover's 
will ; obſerving withal, that the caſe of Roper and Ratcl:Fe 
was very ſtrong, even much ſtronger than the preſent ; in re- 
gard that was not of a deviſe of land, or of a truſt of land, to 
a papiſt; but a deviſe only that the land ſhould be //d for 
payment of debts and legacies, and the ſurp/us paid to a papiſt; 
which was notwithſtanding reſolved to be a profit out of land; 
and as the deviſee of the ſurplus might in equity, on paying 
the debts, &c. elect to take the land, and prevent the ſale, 
therefore it was held to be within the act. 


Whereupon it was urged, that ſuppoſing the deviſe of theſe 
leaſehold eſtates to the Lady Dover was void, ſhe being a pa- 
piſt; then the conſequence would be, that they muſt go ac- 
cording to the ſtatute of diſtribution, which gives the wife 
half, where there are no children, as in the preſent caſe, 


But here it was inſiſted by the other fide, that as the wife, 
being a papiſt, could not take by a vi ſo neither could ſhe 
be entitled by the ſtatute of diſtribution, which is a will made 
by the legiſlature for ſuch as have made none for themſelves ; 
and it would be putting it in the power of the papiſt to elude 
the act by ſaying, © I know I cannot give my leaſehold eſtate to 
« my wife or child that are papiſts; but I will die inteſtate, 
© at leaſt as to ſuch leaſehold eſtate :” and then the act of par- 
liament will give it to them, though they be papiſts. Beſides, 
there are remarkable words in the act made to prevent the 
growth of popery, in the clauſe aforeſaid, which ſays, “ that 
* all eſtates, terms or intereſts made, done or ſuffered, to or to 
« the uſe of a papiſt, ſhall be void.” Now dying inteſtate is 
ſuf-ring the eſtate, for want of a will, to go to a papiſt. Alſo 
the intent of the act was, that the papiſts ſhould not be capa- 
ble of taking any intereſt in leaſehold or frechold eſtates, where- 
by they might be enabled to prejudice the government; and 
whether ſuch papiſt has the eſtate either thropgh the giſt of 
the anceſtor by his making a will, or by his dying inteſtate, 
it will be equally within the miſchief intended to be prevented 
by the act; and though this might ſeem an hardſhip, it was no 
more ſtill than what the act deſigned, (viz.) to put hardſhips 
upon papiſts, in order to their conformity. 
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On the contrary it was argued, that though the act did in- 
tend to put hardſhips on papiſts, yet it was only ſuch hard- 
ſhips as the words and plain meaning thereof neceſſarily im- 
ported; that whether a papiſt was diſabled to take by the 
ſtatute of diſtribution, was a queſtion never yet determined; 
that the term (Bj ſuffered on which ſo much ſtreſs had been 
laid, was plainly thrown into the act as a word of courſe, and 
applicable to ſuch conveyances as ſhould thereafter be made 
to the uſe of, or in truſt for, a papiſt, by way of common reco- 
very; but that ſuppoſing the word ſuffered was to be taken in 
the largeſt extent, then a deſcent would be within the clauſe, 
and ſo no lands could deſcend to a papiſt of above the age of 
eighteen years and fix months; for when lands come by de- 
ſcent to an heir, it is what the anceſtor /ufers to happen ſor 
want of a will: that by ſuch conſtruction all the freehold and 
leaſehold eſtates that ſhould ever come to papiſts would be 
eſfectually diſpoſed of; the former, to the lord by way of 
eſcheat, and the latter ty the Crown, for want of an owner, 
Laſtly, that this was a penal law, and not to be extended by 
any liberal conſtruction. 


Lord Chancellor : I do not know that this point was ever in 
judgment, but I am of opinion that a papiſt may take within 
the ſtatute of diſtribution. I muſt recur to the difabling clauſe 
in the latter end of the ſtatute of the 11 & 12 V. 3. made to 
prevent the growth of popery, which ſays, © that no papiſt 
&« ſhall purchaſe any manors, lands or terms, c.“ Now a 
purchaſe mult be by the act of the party in the way of grant or 
but in the caſe of one dy- 
ing inteſtate, it is the ar of the law, [C] it is the /egilature 
that gives theſe diſtributary ſhares to the widow and next of 
kin, it is a ſucceſhon as inteflato to a perfonal eſtate, ſimilar 
to a deſcent of land, where an heir, though a papiſt, (as here) 
if above the age of cighteen and fix months, may inherit, 
Beſides, the intent of the ſtatute of diſtribution was, that the 
adminiſtrator thould ſell all the perſonal eſtate of the inteſtate, 


— 


[B] This expreſſion, and indeed the whole paragraph, is almoſt word the word 


from : Jac. 1. cap. 4. cel. 6. 


Ie! By the ſame reaſon it ſhould ſeem, that a Papiſt is capable of taking as 
tenant by the cur!-/v, or in dower. 


turn 


De Term. 8. Trin. 1536. 49 


turn it into money, and diſtribute it; now it would be incon- — =. 
ſiſtent, that the papiſt ſhould have a ſhare of the money /eft by 

the inteſtate, but not of the money raiſed by the adminiſtrator 

out of the inteſtate's eſtates. 


In the next place it was admitted on all ſides and decreed, 
that as to all perſonal things, and in particular the goods and 
furniture at Cheevely, and the ſurplus of the plate above the 
5000 ounces, the Lady Dover the widow was entitled to a 
moiety thereof by the ſtatute of diſtribution. 


The laſt queſtion was, whether the perſonal eſtate which 
the Lord Dover had left undiſpoſed of by his will, ſhould be 
diſtributed per flirpes or per capita * The Lord Dover having 
leſt only nephews and nieces, (viz.) one nephew by his 
brother, and three nephews and two nieces by a ſiſter.— 
Whereupon it was objected, that were this the caſe of grand- 
nephews and grand-nieces that were next of kin, they ſhould 
take [D] per capita z becauſe the ſtatute ſays, © there ſhall be L 50 
4 no repreſentation among collaterals after brother and ſiſters 0 
e children :” But among nephews and nieces, (as here) there 
may be repreſentation by the expreſs words of the ſtatute, 


But here Lord Chancellor interrupted the counſel and ſaid, If one dies in- 
teſtate without 


that all theſe nephews and nieces of the inteſtate were equally iſſue, brother or 

. ſiſter, but leav- 
ing ſeveral brothers. and fiſters* children, (viz.) one nephew by a brother, and three nephews and two 
nieces by a fiſter ; theſe ſhall take per capita, and not per ſtirpes, becauſe all equally of kin. 


-- 


— — 


[D] It may in this caſe be not improper to take notice, that where a perſon thus 
intitled to a diſtybutary ſhare, dies within a year after the inteſtate; in ſuch 
caſe, though by the ſtatute no diltribution is to be made within a year, yet the 
ſhare of the deceaſed perſon will be an intereſt veſted, tranſmiſlible to his executors 
or adminiſtrators ; for in this /-n/e the ſtatute makes a will for the inteſtate ; and 
itis as if a legacy was bequeathed payable a year hence, which would plainly be 
an intereſt veſted preſently. Nay, where one died without wife or iſſue and 
inteſtate, leaving a father, who alſo died before taking out adminiſtration, or 
altering the property of the eſtate; though in that caſe there was only one who 
could claim as next of kin, and fo, literally and ſtrictly ſpeaking, there could 
be no diſtribution; yet by the ſtatute, the right to the inteſtate's perſonal eſtate 
veſted in the father, and conſequently belonged to hi executors or adminiſtra- 
tors, and not to the next of kin to the firſt inteſtate, who in ſuch caſe happened 
to be a different perſon, Grice v. Grice, by the Lord Ceauper, Hill. 08. And 
note; Mr. Fernon upon this occaſion told the reporter, it had been twenty times 
determined in equity, that where there is only oe perſon intitlec to take the 
perſonal eſtate of the inteſtate, as next of kin, the ſtatute veſts the right in that 
perſon, making him as a legatee of the party deceaſed. i of 
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of kin to him, and took as ſuch, and not by repreſentation 
conſequently they muſt take per capita, and not per flirpes + 


ſecus had any one brother or ſiſter been living at the Lord 


Dzver's death: that this point had been determined by the 
Lord Sommers upon great deliberation in the caſe of (a) Ya! 
and ub, and ſubſequent caſes having been reſolved agree. 
ably thereto, it was fit that matter ſhould now be at reſt (1). 


— 


(1) Vide Lloyd v. Tench, 2 Vez. 213. Durant v. Priftwwoed, 
Bowers v. Littlewood, ante 1 vol, 595. 


[51] 
Cale 13. 
Lord Chancellor 

KING. 

A preibyterian 
who had three 
infant daughters 
bred up that 
Way, and had 
three brothers 
pre ſbyterians, 
makes his will, 
appointing his 
brothers, and 
alſo a clergy- 
man of the 
church of Eng- 
Jand, guardiany 
to his three in- 
fant daughters, 
and dies, hav- 
ing ſent his el- 
geit daughter to 
his next bro- 
ther 1 the cler- 
gyman gets the 
two other 
daughters into 
his cuſto6y, and 
places them ac 
a Loarding- 
fchool where 
they were bred 
according to the 
church of Eng- 
land; and 
brought his bill 
to have the el- 
deft daughter 
placed out with 
the other daugh- 
ters; the three 
brothers that 


1 Atk. 454. 
Stanley v. Stanley, 1 Atk. $55, 


Storke verſus Storke & e contra. 


FAMES Storke, a conſiderable merchant at Rum/ey in 
Hampſhire, had three daughters, Mary, Elizabeth, and 
Ann Storte; James Storke was a ſtrict preſbyterian, and bred 
up all his children and family that way: he had three bro- 
thers, Samuel, Thomas, and Abraham, who were alſo preſby- 
terians. The ſaid James Storke having ſurvived his wiſe, 
made his will, and appointed his three brothers and one An- 
drews (who was a clergyman of the church of England, and 
his wife's brother) executors thereof, and guardians to his 
three infant children. The teſtator in his life-time ſent his 
eldeſt daughter, who was ſixteen years of age, to his brother 
Samuel Storke, a merchant in London, to be educated, and ſoon 
after died. Upon his deceaſe, Andrews, one of the guardians, 
living near the teſtator in Hampſhire, got into his cuſtody the 
two daughters that were at their father's houſe at his death, 
and placed them at a boarding- ſchool in Hampfire, where 
they were bred up in the way of the church of England. After 
which he procured a bill to be brought in the names of the 
three infant daughters, againſt the four executors and guare 
dians, for an account of the teſtator's perſonal eſtate, the 
greateſt part whereof was in the hands of the three Szorkes, 
the teltator's own brothers, and praying, that the court would 
give directions for the education of the three infant daughters 
in the way and principles of the church of En] On the 


were preſbyterians brovght their bill to have the two daughters delivered to them, offering parsl 
evicence that the teſtator directed and declared he would have his children bred up prefbyterians; 
the court declated no proof out of the wil! ought to be admitted in the caſc of a deriie of a guardian» 
ep, any note chan in the caſe ef a dceiſe of land, 
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other hand, the three brothers brought their bill to have the 
two daughters delivered to em. 


The Lord Chancellor decreed an account of the perſonal 
eſtate; and in regard the three brothers of the teſtator, the 
$::1kes, had no way miſbehaved themſelves, but had acted in 
every thing for the good and benefit of the infants? eſtate z all 
parties were ordered to have their coſts out of the ſaid eſtate, 
But though there were proofs in the cauſe, of directions ha- 
ving been given by the teſtator, that his children ſhould be 
brought up in his own form of religion, and as preſbyterians; 
yet the ſame not being expreſſed in his will, his Lordſhip de- 
clared, he would not go out of the will, nor hear any parol 
proof touching the teſtator's intentions how his infant daugh- 
ters ſhould be educated as to their religion; faying, that parol 
prof ought no more to be admitted in the caſe (1) of the deviſe of 
a guardianſhip, than in the caſe of a deviſe of laud. However, 
with reſpect to the eldeſt daughter, ſhe being above the age of 
ſixteen years, and in London, at the houſe of the teſtator's 
brother Samuel Storke, one of the guardians; it was ordered 
that ſhe ſhould be ſent for immediately into court, which 
being accordingly done, and the being there aſked where ſhe 
defired to be; on her expreſſing a deſire to continue with her 
uncle Samuel Storke, his Lordihip declared ſhe ſhould continue 
there if ſhe pleaſed. 


As to the other two daughters; though it was preſſed that 
the three guardians and thoſe, the teſtator's own brothers, did 
deſire to have theſe children delivered to them, and that the 
court had a power ſo to do, fince by the guardians diſagree- 
ing, the care and guardianſhip of the infants devolved to the 
court; {LE} and though this was repreſented to have been the 
intention and earneſt deſire of the teſtator, who could not 
believe, that the fingle guardian, the clergyman would have 
oppoſed the other three; and notwithſtanding it was inſiſted, 
that in the caſe of ſo great a majority, the court would order 
the two daughters to be delivered over to the three guardians, 


th 


„ 


S ronrt v. 
SToORKE, 


[ 52 ] 


[33] 


_— —— 
- - —— — 


Darcy v. Lord Holderneſs, ited there in the note. 
(1) Sed vide An. 2 Vea. 56. 


IE] See the caſe of The Duke of Branfort v. Berty, vol. 1. p- 703- and that of 
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to be educated as they ſhould think proper, eſpecially in re. 
gard, ſince the act of (a) toleration, it is not unlawful to breed 
them preſbyterians: and the intention of the teſtator in all 
lawful things ought to take place : yet the Lord Chancellor 
would do no more than direct the Maſter to inquire, whether 
the ſchool in Hampſhire, at which the two younger children 
were placed by the guardian, the clergyman, was a good and 
proper ſchool for their education ; giving liberty to all par. 
ties to apply to the court as there ſhould be occaſion (1), 


Caſe 14. 


Sir Jos zen 
IIZ III Maſter 
of the Rolls. 
One that had 
been a priſoner 
m Newgate for 
debt, but fince 


removed ro the 


Fleet, is excom 


muaicated; the 


court of chan- 
cery will not di- 
rect the curſitot 
to make out a 
writ of excomm? 
cap” to the war- 
gen of the Fleet; 
but the writ 
may be directed 
to the ſheriff, 
who may return 
1 noa eſt inven- 
tus ; and on 
this return, 

B. R. may grant 
an habeas cor- 
pus, and there. 
en charge him 
with an ex- 


* » 
. 


(1) Reg. Lib. A. 1729. fol. 474. 


Captain Strudwicke's Caſe, 


HE defendant, Captain Strudewicke, having been com- 
mitted to Newgate, as the county gaol, for debt, and 
having been ſued in the ſpiritual court at the promotion of his 
wife, cauſd adulterii & ſævitiæ, in which court there was a 
ſentence of divorce, à menſa & thoro, and a condemnation in 
coſts, for non-payment whereof he being excommunicated, 
and having ſince procured himſelf to be removed by habeas 
corpus into the Fleet priſon : the proſecutor in the ſpiritual 
court applied to the curſitor to make out a writ of excommuni- 
cato capiendo, directed to the Warden of the Fleet, to charge the 
defendant S:rudwicke therewith. But the curſitor, appre- 
hending that it was the conſtant courſe to make out this writ 
of excommunicato capiendo to the ſheriff, and to nz other perſon, 
refuſed to make out the ſame directed to the warden of the 
Fleet; wherefore, as the directing the writ to the ſheriff 
would be to no purpoſe, foraſmuch as Fe could not go into the 
Fleet priſon to execute it, ſo that here would be a failure of 
juſtice, unleſs the writ might be directed to the warden of the 
Fleet: for this reaſon, application was now made to the 
court of chancery, for an order to the curſitor to make 
out the writ as deſired ; inſiſting, that this ought the rather 
to be done, becauſe the defendant, while he remained a pri- 
ſoner in Nowgate, the county gaol, might have been there 
charged by the Heri; whereas having by his own artifice 
me removed 
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removed himſelf to the Fleet, he had now endeavoured to —— 


elude the juſtice of the court. That the ſtatute of the 5th 
of Elie. cap. 23. (whereby the writ of excommunicato cqpiendo 
that was before returnable in chancery is made returnable in 
the king's bench) mentions, throughout the ſeveral parts of it, 
the ſheriff or other officer to whom ſuch writ ſhall be directed, or to 
whom the execution thereof ſhall appertain; which words imply, that 
the writ may be directed to ether officers as well as the ſheriff; 
and it is plain, that in ſome caſes it cannot be directed to the 
ſheriff, as where the ſheriff is the perſon excommunicated z on 
which occaſion it muſt be directed to the coroner : and by the 
ſame reaſon, in the preſent caſe the writ might (it was ſaid) be 
directed to the warden of the Fleet, both to prevent a failure of 
juſtice, and that the party ſhould not take advantage of his 
own artifice in removing himſelf from Newgate to the Fleet. 


'The Maſter of the Rolls, before whom this matter was 
moved, aſked whether there was any precedent of a writ of 
excommunicaro capiendo being directed to the warden of the 
Fleet ? To which it was anſwered, that none could be found; 
but that the court of chancery had often directed their attach- 
ments to the warden of the Fleet to take the priſoners in the 
Flert priſon. 


Upen which his Honour, having taken time to conſider of 
it, on the day of motions next aftet the term declared his 
opinion, that the court of chancery could not order the cur- 
fitor to direct this writ to the warden of the Fleet, the ſame 
being a vi/corntiel writ 3 and though the words of the ſtatute 
of Elizabeth in ſeveral parts thereof mention, the ſheriff er 
other officer, this might be meant of bailiffs of liberties, or the 
coroner, who in all caſes is the proper officer to execute 
proceſs where the ſheriff is a party, or otherwiſe incapacita- 
ted: that in the county palatine of Durham the writs are 
directed to the chancellor of Durham, ordering him to com- 
mand the ſheriff; that in this caſe there nced be no failure of 
juſtice, becauſe the writ might be directed to the ſheriff, on 
whole returning a nn eff inventus into the king's bench, 
that court might grant an hubeas corpus to bring up the pri- 
ſoner, and there charge him with an excommunicato capiendo: 
but that the court of chancery's granting attachments to the 
warden of the Fleet was not a parallel caſe, becauſe thoſe at- 
tachments are not returnable in the king's bench, but in chan- 

cery ; 


[ 55 
The court of 
Chancery ſends 
attachments to 
the wardenof 
the Fleet. 


Writ of ex 
comm cap* 3 

a viſcountiel 
writ z but Where 
the ſheriff s a 
party, or other - 
wiſe incapaci- 
tated, it mus 
he directed to 
the coroner. 


In the county 
palatine of Dur- 
ham, writs are 
diceQed to the 
chancellar of 
Durham, order. 
ing bim to com- 


mand the Helft. 


— 
© © 
nd 


EX . 
« & * = 
—— — -— 


+ - = 
- 
1 
3 
2 


- 
aA $+ - 
EG 


- — —— 2 
— S a - 
af * 2 * „ 
4 * _ 


* LM - = 
F465 
pt, 2 

— #7 


vo 


nay FS 
22 2 
WEL ES 


2 
— 
1 


= — 4 
* 


=» 


22 ... 


2333 9 LF. % = * 
* - —— — — "x. 
r 


2 
—— — 
- . 
R —— 


+ [ub 


, 
— 
— 
N 


N — 


— _- 


SS 


De Term. S. Trin. 1730. 


rn cery ; whereas all writs of excommunicato capiend; muſt be re. 


All writs of 
excomm' cap! 
muſt be return» 
able in B. &. 
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Caſe 15. 


Lord Chancellor 


KING. 


Lord Chief Juf. 


RAYMox d, 


Lord Chief Bar. 


RzryxoLvs, 


Mr. Juf. PA iex · 


2 Eq. Ca. Ab. 
330. pl. 9. 
Fitz gib. 150. 
A. has two 
ſons, B. and C. 
and on the 
marriage of B. 
A. ſettles part 
of his lands on 
B. in tail, and 
A. being ſeiſed 
in fee of the re 
verſion of theſe 
lands, and of 
other lands in 
poſſeſſion, de- 
viſes “ all bis 
4% lands and he- 
« reditaments 
4 not other- 

« wife by him 
« ſettled or diſ- 
« poſed of ;“ 
the 1everfion in 
fee will paſs, 


C7 3 


turnable in the king's bench. Wherefore, there being no 
precedent of ſuch writ being ever directed to the warden of 
the Fleet, nor any likelihood of a failure of juſtice for want of 
it, his Honour refuſed to order the curſitor to make out this writ 
directed to the warden of the Fleet. 


Cheſter ver/as Cheſter. 


8 IR John Chefter had two ſons, William, afterwards Sir 
William Chefter, and John, now Sir John Cheſter ; Sir 
Fohn Chefter the father, on the marriage of his eldeſt ſon 
Milliam, ſettled lands of 8oo/. per annum, part in poſſeſhon, and 
part in reverſion after his own death, on the ſaid William for 
life, remainder as to part thereof to the wife of William for 
life, remainder to the firſt, c. ſon of the marriage in tail 
male, remainder to truſtees for 600 years to raiſe portions 
for the daughters of the marriage, (viz.) 4000 J. amongſt all 
the daughters, remainder to the ſaid William and the heirs 
male of his body by any wife, remainder to Sir John Cheſter 
the father in fee, Afterwards Sir hn Cheſter the father ſettled 
other lands of near 1000 J. per annum, on his younger ſon, 
now Sir John Cheſter, for life, remainder to his firſt, c. 
ſon in tail male ſucceſſively; and being ſeiſed in fee of lands 
in poſſeſhon of about 4004. per annum, in Littleton, Marſton 
and Milbrecke, by his will deviſed all his lands, tenements and 
hereditaments in theſe three towns of Littleton, Marſton, and 
Ailbrooke, or elſewhere, not by him formerly ſettled, or thereby 
by Lim otheraiſe diſpeſed of, to truſtees for the term of 100 
years, upon the truſts therein mentioned, remainder to his ſaid 
younger fon John Cheſter in fee, The truſt of the term of 1co 
years was, to raiſe money out of the yearly rents and profits 
of the premiſſes compriſed in the ſaid term, to pay the teſta- 
tor's debts and legacies, in aid of his perſonal eſtate. The 
teſtator died, leaving an eldeit ſon Milliam, afterwards Sir 
William Cheſter, and a younger ſon John, now Sir John 
Chefter. About a year after the death of the teſtator, Sir 
William Chefler died, leaving fix daughters, (the now plain- 
tiffs) and leaving no iſſue male. | 


'The queſtion before the court was, whether this remote 


reverſion, expeCtant upon the ſeveral eſtates created by the 
; ſaid 
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ſud ſettlement on the teſtator's ſon William, ſhould be con- 
{trued to have paſſed by this will ? if it did, then it would be- 
long to the defendant Sir John Cheſter ; if not, the ſame 
would deſcend to the fix daughters of Sir William Chefter, as 
heirs at law of Sir John the father, and Sir Milliam his eldeſt 
ſon. And now this caſe was argued before the Lord Chan- 
cellor, the Lord Chief Juſtice Raymond, the Lord Chief Baron 
Reynolds, and Mr. Juſtice Price, whom the Lord Chancellor 


called to his aſſiſtance. 


And by thoſe who argued for the plaintiffs, the heirs at law, 
it was inſiſted, that according to the words of the will, 
according to the intention, and the ſeveral circumſtances ma- 
nifeſting ſuch intention, it could not be reaſonably thought, 
that the teſtator meant to paſs this remote reverſion in fee by 
his will ; that as the plaintiffs were heirs at law, they were to 
be favoured, and not to be diſinherited by doubtful words, 
eſpecially as they were not endeavouring by this ſuit to ſtrip 
the honour ; ſince the better half of the eſtate had been ſettled, 
by Sir in Chefter the father, upon the defendant his younger 


ſon, in his life-time, in poſſeſſion and reverſion ; but that the 


daughters of Sir Milliam would not be provided for according 
to their quality, if they had only 4000. among ſix of them, 
and the additional lands, which they were intitled to from 
their ſather Sir //i//iam, were but of ſmall value: that the 
queſtion was not, whether Sir John Chefter had it infhis power 
to deviſe this reverſion in fee; for it was plain he had; but 


whether in this caſe, it was his intention to paſs it; and here 


it was ſaid to appear plainly not to have been his intention; 
for that if he had really intended to deviſe this reverſion in 
fee, he would have mentioned it, as he had done other lands 
of leſs value, He had deviſed all his lands in the three towns 
of Littleton, Marflen and Milbreate; and why not in the other 
towns, where the lands were of greater value ? That it was 
true, in this deviſing clauſe the teſtator had added the word 
e//exvhere, (the deviſe being of all his lands, tencments and 
hereditaments in theſe three towns, and elſewhere z) but 
that this looſe, general expreſſion, when the teſtator had be- 
fore deſcended to particulars, ſhould never take in lands of 
greater value than the particulars before expreſsly mentioned z 
for which was cited the caſe of Minn and Littleton, 1 Vern. 3. 
3 and 
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and 2 Vent. 35 1. where the ſame caſe is reported by the 
name of Sir Thomas Littleton's caſe, and is as follows: A man 
deviſed to J. S. and his heirs, all his lands in Denbighſhire, 
Montg-meryſhire and Flintſhire, or elſewhere, within the dominion 
of Wales; and the teſtator was ſeiſed in fee, and in poſſeſſion, 
of lands in other counties within the dominion of Wales, that 
were in mortgage to him, and theſe mortgaged lands were of 
greater value than the other lands; whereupon it was de- 
clared to be the then Lord Chancellor's opinion, and decreed, 
that after the teſtator in that caſe had deſcended to particulars, 
the word elſewhere, which is like an er cetera, and comes in 
currente calamo, ſhould not comprehend lands of greater value 
than thoſe which had been particularly mentioned. 


But that, taking the word elſewhere in the moſt extenſive 
ſignification, yet that was reſtrained by the ſubſequent words 
not by him formerly ſettled, or otherwiſe diſpoſed cf ; and then the 
deviſe would run thus: © I deviſe all my lands and heredita- 
© ments in Littleton, Marſton and Milbroote, and elfewhere, 
te not by me formerly ſettled.” Now theſe words formerly 
ſettled, muſt be reſtrictive, and be intended to prevent ſome 


lands from paſſing by the will, which, were it not for this 


clauſe, would have been included therein; and conſequently 
will prevent the paſſing of this reverſion in fee. For ſurely, 
if the teitator, or any one living, were aſked, whether the lands 
in Sir William Cheſter's ſettlement, were not ſettled, the teſta- 
tor and all mankind muſt anſwer in the affirmative; they were 
ſettled on Sir William Cheſter's marriage, and if fo, were not 
to paſs by this will; for only the lands nt formerly ſettled by 
the teſtator were to paſs by this will, and though the reverſic2: 
in fee was not ſettled, yet the /ands were, and therefore muſt 


not paſs. 


That ſuppoſe the words of the deviſe were, © I deviſe al! 
« my lands, excepting the lands ſettled ;” this had been the 
ſame as if all the lands mentioned in the ſettlement made on 
the marriage of Sir Milliam, had been particularized in this 
exception; and if ſo, there had been no colour to think that 
the lands excepted ſhould paſs. And for this was cited, as an 
expreſs authority, the caſe of Hyly v. Hyly, 3 Mod. 229. Alſo, 
if the teſtator had deviſcd all his lands ſettled on his ſon Vi- 
liam on his marriage, this would certainly have paſſed the 
reverſion 


— ww 
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reverſion of the lands thus ſettled; and it would be very C 


ſtrange, that the deviſe of the land nf ſettled, and the deviſe of 
the lands ſettled, ſhould receive the ſame conſtruction, though 
they ſeem to be diametrically oppoſite. 


That the inducement and occaſion of the teſtator's making 
this deviſe was a plain indication of his meaning, and ſhewed 
he did not intend to paſs the land ſettled on his fon Milliam; 
for the deviſe of all theſe lands was, to truſtees for 100 years, 
in truſt, out of the annual profits to pay his (the teſtator's) 
debts, remainder to the preſent Sir John Cheſter in fee. Now, 


nothing could be intended to be compriſed in this remainder 


in fee to the preſent Sir John Cheſier, but what was compre- 
hended ip the term of 100 years, and that could not reaſon- 
ably be ſuppoſed to include the lands compriſed in the before- 
mentioned term of 600 years; beſides, all theſe lands in Sir 
IWilliam Chefler”s ſettlement were limited to Sir William in 
tail male general; namely, in default of ſons of that marriage, 
to him and the heirs male of his body; and it was not reaſon- 
able to make the reverſion in fee a fund to pay debts, which 
was not ſo much as afts for that purpoſe. 


Further: The truſt is to pay debts out of the annual rents 
and profits, ſo that the eſtate is not be ſold, but only the 
annual profits to be applied : but ſurely the eſtate ſettled on 
the firſt and other ſons of Sir Milliam, whoſe Lady was every 
year delivered of a child, till within a year of the death of 
the teſtator Sir Ihn Cheſter, could not afford an yearly profit 
towards ſinking the debt. "That as to the caſe of Strode v. 
Lady Riſſel, 2 Vern. 621. (and which it was apprehended 
might be objected) where one deviſed all his lands and here- 
ditaments out of ſettlement to his nephew Strode, he taking upon 
himſelf the name of Litton; there the condition of taking up- 
on himſelf the name, ſhewed, he was to continue in the family, 
and therefore to have the family eſtate, and conſequently the 
reverſion in fee of what was ſettled. Again, what further 
diſtinguiſhed the principal caſe from that of Strade v. Lady 
Rr:ſel, and the ſeveral other caſes in the books of that na- 
ture, was, that in the principal caſe there was an eſtate- tail 
in being in a third perſon, and not in the teſtator, by which 


means the reverſion in fee not being aſſets, was ef no value in 
the eſtimation of law, and therefore ought not to paſs by the 
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One deviſes all 
his lands in A. 
B. and C. and 
elſewhere. The 
te ſtatot has 
lands in A. B. 
and C. and land: 
of much greater 
value in another 
county ; the 
lands in the o- 
vher county ſhall 
pals by the word 
« elſewhere.“ 
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gene ral words of all the teſtator's lands and hereditaments met 
otherwiſe ſettled. 


Laſtly, It was obſerved, that a field called Berry Fieli, 
wherein were the conduit and water-pipes which ſupplied the 
capital meſſuage with water, (and which capital meſſuage 
was ſettled on the marriage of the eldeſt fon William Cheſter) 
had by this will of Sir 7% Cheſter, been deviſed to the eldeſt 
ſon William and his heirs; from whence it was ſaid to be na- 
tural to infer, that the fee-ſimple of the capital meſſuage, and 
the fee-ſimple of the field were not intended to be parted; 
conſequently that the reverſion in fee of the former was not 
intended to be diſpoſed of from the heir at law, to the preſens 


"Sir Jobn Cheſter, 


But the Lord Chancellor and the Judges aſſiſtants, were 
all clearly of opinion againſt the plaintiffs, They admitted 
that the heir is the univerſal repreſentative of his anceſtor, 
and by doubtful words ought not to be diſinherited: but ſaid, 
the queſtion here was, whether theſe words were doubtful ? 
they thought not; that the word elſewhere was the ſame as if 
the teſtator had ſaid, he deviſed all his lands in the three towns 
particularly mentioned, ar in any other place whatſzever ; and that 
there was no reaſon to reject ſo plain, proper, and intelligible 
a word in a will as this, which probably was inſerted to avoid 
the prolixity of naming the ſeveral other towns in which the 
premiſſes lay, it being a great eſtate, and difficult, at the time 
of making the will, and when the teſtator might be ſuppoſed 
to have been ingps conſilii and without his writings, to particu- 
larize all the towns. That the word el/exvhere was therefore 
the moſt ſignificant, ſenſible and comprehenſive word that 
could be uſed for that purpoſe, equivalent to the naming of 
them ; and it would be of the moſt dangerous conſequence, 
under pretence of conſtruing this will, and aſſiſting the teſta- 
tor's intentions, to reject a word ſo material to be made uſe 
of, both for the ſake of brevity and ſecurity (1). 


es li 


— = _ 
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(1) So Rooke v. Reoke, Pre. Cha. 202. of Chandos, Cowp. 360. 363. Al ynt 
& 2 Vern. 461. S. C. Xineſman v. v. Athjns, Cowp. 808. Vide tamen 


Kino/man, a Vern. 560. Ridout v. 
Pain, 3 Alk. 492. Freeman v. Duke P. C. 496. S. C. 


Strong v. Teatt, 2 Burr. 912, & 5 Bro. 


Thad 
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That as to the caſe of Sir Thomas Littleton, cited on the 
other ſide from Yern. and Vent. the queſtion there principally 
depended on the premiſſes in contravefſy, being a mortgages 
Now an eſtate though mortgaged, continues till to be the 
eſtate of the mortgagor, ſubject to the payment of the pledge 
which is upon it; and the mortgagee's right is only to the 
money due upon the land, not to the land itſclf ; for which 
reaſon, till the mortgage is forecloſed, it 1s not proper- 
ly the mortgagee's land, or to paſs as ſuch, by the 
deviſe of all his lands, if the teſtator has other lands to ſatisfy 
the words of the will; and in the report of this caſe in Ventrit, 
it is ſaid, there were /ome other circumflances which ſhewed the 
teſtator did not intend to paſs the mortgaged premiſſes, and 
therefore the force of that authority is out of the caſe. That 
if the deviſe had been of all the teſtator's lands and heredita- 
ments, (without ſaying more) and then had limited the pre- 
miſſes to the truſtees for 100 years, remainder to Sir hn 
(Cheſter in fee, this had been good; the words /ands and here 
ditaments would have paſſed the reverſion in fee in the lands; 
and the words not otherwiſe by me ſettled, could have excepted 
only that eflate in the lands which was otherwiſe before ſettled: 
whereas it is plain that the reverſion in ſee was not ſettled 
and therefore would paſs by the will ; the land can no further 
be ſaid to be ſettled, than the eſtates therein are exhauſted : 
but the reverſion in fee of this land not being ſettled, the land, 
as to ſuch reverſion, is not ſettled ; fo that the ſame lands in 
ſeveral reſpects ® may be ſaid to be ſettled and unſettled, (viz.) 
with regard to all the eſtates exhauſted, and of which par- 
ticular citates are limited, the land, as to theſe eſtates, may 
well be ſaid to be ſcttled : though in reſpect of the reverſion 
in fee, it may properly be ſaid the land is not ſettled. 
That it was material, that this reverſion in fee which re- 
mains unſettled, is part of the old eſtate ; {o that if the perſon 
making this ſettlement was ſeiſed in fee as heir on the part of 
the mother, he ſhall {till be ſeiſed of this reverſiom as of his 
old eſtate, and as heir of the mother's ſide, as before. In like 
manner, if the lands were before Gaveltind, or Borough Bng- 
liſh, this reverſion, as part of the old eſtate, ſhall deſcend in 
Gavelkind and Borough Engliſh as before : wherefore, with re- 
gard to this reverſion, the land is with ſtrict propriety ſaid to be 

E 2 | uuſettled, 
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Citts TER vs 
Cart, 


The fame lands 
may be ſaid to 
be ſettled and 
unſettled, (viz.) 
ſettled as far as 
the uſe thereof 
is limited, and 
unſ-trled as to 
the reverfion, 


(*0 1 


The rev*1fion 
in fee is part of 
the old eſtate 
and if the ow 
had the land as 
heir of the mos 
ther, the ſame 
ſhall aeſ.end to 
the hi ir on the 
mother's fide 3 - 
fo if it was bo- 
rough Eag iſh, 
or gave. Kiyd, it 
ſhall deſcend 
wcerdingly, 
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unſettled, and the owner ſeiſed thereof as part of his old eſtate, 
his old property and dominion. Beſides, nothing can be ſaid to 
be ſettled, but what the party who made the ſettlement has not 


a power over; whereas the reverſion in fee continues in the 


power of him from whom the eſtate firſtmoved, and therefore 


Cannot be ſaid to be ſettled. 


The Lord Chief Baron obſerved, that he looked upon the 
caſe of [E] Wheeler verſus Waldron, to have been the firſt caſe 
of this nature, which had been adjudged, and is in Alen's Re- 
ports 28. Next came the caſe of Lideet verſus Willows, which 
though adjudged otherwiſe in the reign of King Fames the 
Second, and about the ſame time with that of Hyly verſus 
Hyly, yet afterwards, in the reign of King William, error was 


brought of the judgment in the caſe of Lidcet verſus-Willews, 


and the judgment reverſed. See Carthew 50. 3 Mad. 229. 
alſo 2 Vent. 282. So that the caſe of Hyly verſus Hyly may 
well be ſaid not to be law, it being adjudged the ſame way, 
and about the ſame time, with that of Lidcot and Milluus; 
and as the judgment of the latter was reverſed upon error, ſo 
alſo would the former have been, had error been brought 
thereof; and that, agrecable to the cafe of Lidcot and Willows, 
was that of Ct verſus Gerrard, 1 Lev. 212. And the court 
laid great ſtreſs on the caſe of S ode verſus Lady Rufſell, which 
was athrmed in the Fuſe of Lords, and as ſtrong as the princi- 
pal caſe, being a deviſe of all the teſtator's land out of ſettle- 
ment; which words were determined to paſs the reverſion in fee 
of the lands in ſettlement ; obſerving, that this reſolution 
bound them down in the principal caſe; and that the cafe of 
a fon inheriting the honour muſt be as ſtrong as that of a 
ſiſter's fon, who in the abovementioned caſe was the deviſee 
of Sir William Litton, 


And as to what had been inferred from Sir John Cheſter 
the teſtator's having deviſed Berry Field to William Cheſter and 
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[E] The reporter here remarks, that in the caſe of Hu verſus Itsy, heard at 

the Rolls, Trinity 1731, this caſe of //eeler verſus Waldron being cited, his 

| Honor ſent for the ecord; from whence it appeared to have been found by the 

wel 0 ſpecial verdict, that, unleſs the reverſion in fee paſſed by the will, there would 

tt not be ſufficient to pay the teſtator's debts 3 which reaſon is not taken notice of 
111 | in the book. 
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his heirs, (viz.) that the ſaid field and the capital meſſuage 
were intended to go together, and not to be parted ; the court 
took notice, this was but a flight circumſtance, and that if 
there was any ſtrength in it, then the field ſhould haye been 
deviſed to the ſame uſes and to the fame eſtates, as the capital 
meſſuage was limited by the ſettlement made on the faid Mil- 
liam Chefler's marriage. Whereupon the decree was in favour 
of Sir John Chefter the defendant, by the unanimous opinion 
of the Lord Chancellor, Lord Chief Juſtice, Lord Chief Baron 


and Mr. Juſtice Price (1). 
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(1) Reg. Lib. B. 1729. fol. 390. 


Barlow ver/us Bateman. 


R. Barlzw, of Wales, gave an additional legacy of 
1000 J. to his daughter, upon condition that ſhe mar- 
ried 2 man who bore the name and arms of Bar/ow ; and in 
caſe the daughter marricd one who ſhould not bear the name 
and arms of Barluu, then the teſtator deviſed the 1000 J. to 
the plaintiff (1). The daughter married the defendant, whoſe 
name was Baleman; but about three weeks before the mar- 
riage he called himſelf Barlow ; and it was faid, that it was 
uſual to have an act of parliament to take a new name, which 
had not been done in the principal caſe. Beſides, it was the 
intention of the teſtator, that the perſon who ſhould marry 
his daughter, and be intitled to this addicional legacy, ſhould 
be one of his family, and have originally borne that name ; 


Caſe 16. 
[ 65 1 


Sir ſosgren : 
ISE VII Maſter 
of the Rolls. 


Deviſe of a le- 
gacy to a feme 
on condition ſhe 
ma ry a man sf 
the name of 
Buriow, A. 
talces ynon him 
the name of 
Burl.w, ana the 
ſeme marties | 
him; this js a 
perform:nce of 
the condition, 
an equity will 
not decree the 
huſband to te- 
tain that name. 
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(1) Item, Igive and bequeath to 
« my kinſwoman, Mary Barlow, the 
** ſumof 1000 J. to be paid her at her 
Hage of 21 years or marriage, which 
„ ſhall firſt happen. Item, in caſe the 
* ſaid Mary Barloto ſhall marry with 
any perſon of the ſurname of Park, 
then I give her the further ſum of 
ioo i. to be paid her on the day of 
* ſuch her marriage with a Bar/2ww atore- 
* faid ; but if the ſaid Mary Barlow (hall 
* die unmarried, or ſhall marry a per- 


E 3 


« ſon not bearing the ſurname of Zarbry, 
then I give the ſaid iait mentioned 
„ ſum of 10007. unto Charrs .“ 
The defendant Robert Batema by his 
anſwer admitted, that o acc of 
bis marriage aud not before, he 4 ned 
and took upon him the name of H, 
that his father's name was Bateman, and 
that he aſſumed and took upon tim the 
name of Bartow, in ore, to intitle him 
to the ſaid ſum of 1000/7 deviſed to the: 
ſaid A upon the condition atorciaid., 


whercas 
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Baztow v. whereas the defendant was of a family much inferior, and 

Nen. would, in all probility, as ſoon as he ſhould have received the 
legacy, take again his true name of Bateman ; wherefore the 
plaintiff claimed the 10001. 


Maſter of the Rolls : The plaintiff would intitle himſelf to 
this legacy as a deviſe over, on a ſuppoſition that the daugh- 
ter has forfeited it; but I am of opinion, that the condition is 
complied with, by the defendant's taking the name of Barlow: 

Anciently peo- ſurnames are not of very great antiquity ; for in ancient times 


1— the appellations of perſons were by their chriſtian names and 
names, and the tlie places of their habitation; as Thomas of Dale, (viz.) the 


— place where he lived. I am ſatisficd the uſage of paſſing 


_ w ge acts of parliament for the taking upon one a ſurname, is but 
n y © . 
himſelt, and modern; and that any one may take upon him what ſurname, 


without an at = . 
of parliament, and as many ſurnames as he pleaſes, without an act of parlia- 


phangs ble =. ment.“ Whereupon, though the plaintiff's counſel defired the 
Name, an , 
———_ court would direct, that the defendant ſhould ever after retain 


: [ *66 J the ſurname of Barlow, from an apprehenſion that he would 
when he ſhou'd +have received the legacy, reſume his old 
name of Bateman; yet his Honor refuſed to make any ſuch 
decree (1). | 


— _—_— —— Cw ch —— — 
* — — 


(1) But upon appeal to the Houſe Honor's decree was reverſed. 4 Bro. 
of Lords on 2d of April, 1735, his P. C. 194. 


Caſe 17. and | 
aſe 17 John Roberts, Eſq; and Catherine Plaintiffs ; 
his Wite, 


David Roberts, Eſq; the ſon of 
Te Je bar the Plaintiff Roberts, 


ter of the Rolls, 


A. treats for the 6 & HE bill was to be relieved againſt an underhand bond, 
penn. e dated the firſt of February 1728, gained by the defen- 


ſon, and in the 


nn rep „ dant, David Roberts the ſon, from the plaintiff his father, in 


| a power reſerved the penalty of 2000 J. for the payment of 1000 J. within four- 
407 . days after the date of the bond. 


f Defendant. 


to jointure any 


n wife whom he : a 5 
ie ſhould marry, in 200 l. per annum, paying 1000 l. to the fon. The father treating about marrying 


15 ip a ſecond wife, the ſon agrees with the ſecond wife's relations to ieleaſe the 2000 l. and does releaſe 


je; but takes a private bond from the tather for the payment of this 1000 l. 3 equity will not ſet 


ade this bot d, becauſe it would be injurious to the firſt martiage, which being prior in time, is to 


SY 
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The equity was, that the bond was obtained by the de- Nozze v. 


fendant the ſon from the plaintiff John Roberts the ſather, in 
fraud of an agreement made on the marriage of the plaintiif John 
Roberts the father with the other plaiutiſf Catherine his ſecond 
wife, and without the privity of her, or any of her relations, 


The plaintiff John Roberts's ſirſt wife, who was the de- 
fendant's mother, was a conſiderable heireſs, and died leaving 
ſeveral children by the plaintiff, The defendant David Roberts 
was the ſecond ſon ; for whom the plaintiff his father bought 
a commiſſion of licutenancy in a company of dragoons; after 
which the eldeſt ſon dying, the defendant David Roberts the 
fon intermarried with the ſiſter of Mr. Aleller, late one of the 
Maſters of the court of Chancery, who had a portion of 4000 J. 
and (inter al) the plaintiff the father, who was tenant by the 
curteſy of all his wife's eſtate, joined in ſettling a good part of 
this eſtate on his ſon the defendant David Roberts in poſſe ſſion, 
and on his wife Afeller; the reſidue of the eſtate was 
limited to John Roberts the father for life, remainder to vid 
Robert the ſon, with a power reſerved to John Roberts the 
father to ſettle 200/. per annum, (part of the premiſſes limited 
to him for life) upon any wife which the plaintiff Robert; the 
father ſhould marry, he the ſaid Roberts the father paying, os 
ſecuring, to the good liking of the defendant Roberts the ſon, 


1000/. 


The power in the ſettlement was penned in a ſtrict man- 
ner, by way of condition precedent, (viz.) a proviſo, that 
in caſe the plaintiff Rohr the father ſhould pay to the de- 
fendant Roberts the ſon, or to his good liking ſecure to the 
ſaid Reberts the ſon, 1000 J. it ſhould be lawſul for Roberts the 
father to limit to any wife that he ſhould marry, lands of the 
value of 200/. per annum. There was alſo a power for the 
defendant Rzberts the ſon to limit lands of 400 J. per annum. 
to any wife that the ſon ſhould thereafter marry, 


Afterwards the plaintiff Roberts the father entered into a 
treaty of marriage with the plaintiff Catharine Barker, the 
ſiſter of George Barker of Chiſwick, eſqʒ who had 30ool. por- 
tion; and thereupon the plaintiff Roberts the father propoſed 
to ſettle theſe premiſles of 200 /. per annum, upon the ſaid 
Catherine his intended wife; but then it appearing, that the 
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plaintiff Roberts the father was to pay 1000/7. to his ſon David 
Roberts, upon his (the father's) making this jointure ; and 
that the payment thereof would very much ſtraighten the 
plaintiff Roberts the father; unleſs this 1000 J. was releaſed, 
the ſaid plaintiff Catherine and her relations would not conſent 


to the marriage. 


Upon which the plaintiff Reberts the father applying to his 
ſon, and informing him where the marriage treaty ſtuck, 
(namely, at the father's paying this 10007. to the ſon) and 
that it could not proceed, . unleſs the ſon would releaſe the 
ſame ; the defendant Roberts the ſon did agree to releaſe this 
1oool. in conſequence whereof he wrote ſeveral letters to 
Roberts the father, intimating that he would releaſe the 1000/, 

But it did not appear, that the ſon's wife, or any of her re- 
lations, were conſenting to ſuch releaſe. 
plaintiff the father introduced his ſon into Mr. Barker's com- 
pany, on which occaſion the ſon expreſſed himſelf pleaſed 
with the intended match ; but not long after, the defendant 
Roberts the ſon began to recede from his promiſe, and inſiſted 
with his father, that if he, the ſon, releaſed this 10004. to the 
father, then the father ſhould give him, the ſon, a bond for 
the payment thercof within a ſhort time aſter the father's mar- 
riage; to which the father, being very much ſet upon this 
ſecond marriage, did at length conſent, (viz.) to give a bond 
to the ſon for the payment of the 1000 /. upon the ſon's giving 
a releaſe to the father : and the bond which the father was-to 
give to the ſon, was, to pay the 1000/. to the ſon within a 
fortnight after the father's marriage. But this agreement for 
the ſather's giving the ſaid bond to the ſon, was without the 
privity of the ſaid Catherine Barker the intended wife, or any 


of her rclations. 


Thereupon a releaſe was prepared for this purpoſe, which 
Rc:berts the ſon did execute, and the father privately gave his 


bond for the payment of 10001. to his ſon; but the releaſe of 


the ſon not being thought effectual by the friends of the ſaid 
Catherine Barker, another leaſe was prepared for him to exe- 
cute, which accordingly Rzberts the fon did execute for this 
1000/, but a day or two before the marriage; and the father 


did about the ſame time, or ſoon aſter, execute a new bond 
to 
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che father without the privity of Catherine his intended wife, 


or any of her relations. 

The marriage between Rberts the father and the ſaid Cæ- 
therine took effect, and the portion of go000/. was paid. 
Afterwards the defendant Roberte the ſon ſued his father on this 
bond for 1000/. upon which the father Rzberts brought a bill 
in equity againſt his ſon, and on motion before the Maſter 
of the Rolls, had an injunction on the merits : and now be- 
tween the ſeals after Trinity Term, the cauſe came on to be 


heard at the Rolls. When 


On behalf of the plaintiffs it was inſiſted, that it was plain 
this bond for the 10c0/. in queſtion, was obtained from the 
plaintiff Raberti the father without the privity of the plaintiff 
Catherine the wife, or any of her relations; that it ſeemed as 
plain, that neither Cine the wife, nor any of her relations, 
would have conſented to the match, had they known of this 
underhand bond being given by the plaintiff Roberts the 
father to the defendant his ſon ; which appeared {till more 
evidently by the great caution made uſe of by the plaintiff 
Catherine and her relations, in excepting to the firſt releaſe 


eſſectual; and in infilting upon another reicafe which was 
thought more eſfectual, and had been executed by the de- 
fendant Roberts the ſon ; that whenever any of theſe under- 
hand agreements on marriage came in judgment, the court 
conſtantly declared an abhorrence of them, as being in fraud 
of the marriage, and generally tending to make the marriage 
unhappy ; and that every thing which had, or ſeemed likely 
to have, thoſe effects, ought highly to be diſcouraged. 


That for this reaſon equity is careſul that the open and 
publick contract made upon the marriage ſhould take place, 
and will not ſuſfer that to be infringed by any clandeſtine and 
private agreement whatever; nay, ſo odious in a court of 
equity are all ſecret and under-hand dealings, as to intitle to 
relief even the huſband himſelf, though party to the fraud and 
conſenting to the agreement : but in the principal caſe, the 
bond given by the huſband for the payment of the money, 
did in conſequence affect the wife. 1000/; was a conſider- 


able ſum of money, for which, when the huſband ſhould be 
called 


executed by the dcſcndant Roberts, as not ſufficient and 
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to the ſon, but this bond as the former, was given by Roberts — = 
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RowraTs v. called upon, he muſt be diſabled thereby from maintainin 
Rogz rt. : , j 8 
his wife, at leaſt in ſo comfortable a manner as otherwiſe he 
might, and probably would have done, and therefore it wa 
proper the wife ſhould be, as here ſhe was, a co-plaintiff, in 

order to conteſt and ſet aſide the bond. | 


That it was true, the bond in queſtion, was only for 1000/, 
but it might have been for 10,000/. and if the preſent bond 
for 1000/, were allowed to be good, by the ſame reaſon a 
bond for 10,0007. had been good alſo, which muſt utterly 
have incapacitated the plaintiff Roberts from maintaining his 
wife, who muſt in ſuch caſe have gone back to, and been a 
clog upon, her relations, although ſhe had brought ſo confi. 
derable a portion as 3000 “. 
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It was admitted to be in proof, that the plaintiff Roberts the 
father, did in all outward appearance execute this bond freely, 
But this was not at all material; for ſtill it was a clandeſtine 
bond, given without the privity of the wiſe or her relations, 
and would, as was before obſerved, if diſcovered, in all pro- 
bability have prevented the marriage. 
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That innumerable precedents might be alledged, where the 
huſband not only was paſſive in conſenting to the underhand 
agreement, but had alſo been active in encouraging it; and 
yet had been relieved againſt his own act, fraud and con- 
trivance ; which doubtleſs was done in favour to the wife, 
and to the end her huſband might not thereby be diſabled from 
the better maintaining her, who in the preſent caſe was not 
pretended to have known any thing of the bond, but to have 
been intirely innocent, and free from the leaft imputation of 
fraud. 
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And as to the jointure made upon the wife in his caſe, it 
was ſaid to be a hard bargain, being but a jointure of 200/, 
per annum, for 3000 J. portion: whereas it is uſual to ſettle 
100/, per annum for every 1000 J. and this 2001. per annum 
lay at a great diſtance, in-J#/ales,- without any the leaſt pro- 
viſion for the children of the marriage. 


That with regard to the father's power reſerved to him to 
make a jointure, it was obſervable, he was made to pay 
3000/, for it, for a power to limit only an eſtate for life, and 
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this in reverſion too, after another life: ſo that if Roberts the 
father ſhould happen to ſurvive his wife, it would have been 
paid for nothing ; that it was at the rate of five years purchaſe, 

which was holding him to rigorous terms, eſpecially when at 
the ſame time the ſon was intruſted with a power of making 
double that jointure being allowed to make a jointure of 
400 J. per annum, without paying one farthing for it. 


It was admitted this was a bond given by the father to the 
ſon, not by the ſon to the father; ſo that the uſual argument 
of its having been given by compulſion or coercion might 
ſeem not applicable in this caſe : but ſtil the fraud was not 
the leſs upon the plaintiff Catherine, who was intirely inno- 
cent, and kept in ignorance of it. The wife was equally a 
ſufferer, and her relations impoſed on to as great a degree, as 
if ſhe had been the wife of the ſon, not of the father. And as 
to authorities, they were very ſtrong, as in 1 Fern. 348. 
Redman's caſe ; ſo 1 Vern. 475. Gales verſus Lindos; in which 
caſes the wife as well as the huſband was particeps crimints, 
and yet relieved. The fame in (a) Turton verſus Benſon, 
2 Vern. 764. Wherefore it was prayed, that as the court 
formerly ordered an injunction till the hearing, ſo they would 
now grant a perpctual injunction. 


On the other fide it was urged, that in the principal caſe 
the plaintiff Roberts the father was not only party to what was 
here called the fraud, in giving this underhand bond for the 
payment of the 1000 J. but that, upon the defendant Roberts 
the ſon's marriage, when he reſerved to himſelf a power to 
make a jointure of 200 /. to any, wife whom he ſhould there- 
after marry, he himſelf made a private agreement with his ſon, 
that the latter ſhould releaſe this 1000 . to him; and the very 
bill ſets forth, that the ſon the defendant Reberts, at the time 
when he made his marriage ſettlement, did declare before ſe- 
veral perſons, that he would not inſiſt upon ſuch claim, nor 
expect payment of the 1000 J. 


So that all that could be alledged in favour of the ſecond 
wife of the plaintiff Roberts the father, might likewiſe be ſaid 
on behalf of the wife of the defendant Reberts the ſon; and if 
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(a) See vol. 1. 498, where there is a note referring to this caſe. 
| it 
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— it ſhould be inſiſted to be injurious to the plaintiff Catherine, 
the ſecond wife of the father, that this private agreement 
ſhould take place; it muſt be allowed to be no leſs prejudicial 
to the wife of the ſon, that the private underhand agreement 
for the releaſing, or not inſiſting on the payment of the 1000 /, 
on the father's making a jointure on the ſecond wife, ſhould 
hold good; and it was plain that the agreement on the mar- 
riage of the ſon, that the father, if he ſettled a jointure on a 
ſecond wife, ſhould pay 1000 J. was made on a valuable conſi- 
deration, and with a view to prevent the father's marrying 
again. Then if the plaintiff Roberts the father, had not an 
undoubted equity on his fide, and the law ſhould be in favour 
of the defendant Roberts the ſon, (as clearly it was, the bond 
being good at law) the ſon's bond muſt prevail. 
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That as it appeared from the ſon's ſettlement, that this pro- 
viſion was made at the inſtance of the firſt wife's friends, that, 
if the father married again, he ſhould, on his making a join. 
ture on a ſecond wife, pay 1000 J. to the fon ; the fecond wife 
or her friends ought to have applied to the relations and truf- 
tees under the firſt ſettlement, and to have given them notice 
of this intended releaſe of the 1000 . they being in ſome mea- 
ſure, in equity, intereſted therein. 


[74] [Here the court propoſed it to the plaintiff's counſel, whe- 
ther they had known or could cite any precedent of an under- 
hand agreement to give a bond on a marriage being ſet aſide, 
which when done, would be injurious to a former agrecment 
made upon a valuable conſideration ? 


To which it was anſwered, that whatever agreement or 
promiſe the ſon might make to the father of his not inſiſting 
to be paid this 1000 /, on the father's ſecond marriage, yet it 
did not appear that the father ever required a bond or cove- 
nant from the ſon to oblige him to it; and as to any verbal 
agreement to that purpoſe, ſuppoſing there were any ſuch, the 
ſon muſt know it would not be binding 3 ; and it would be hard 
that this agreement for the father's giving a bond to pay this 
1000 J. to the ſon (which was plainly an underhand bond) 
ſhould be binding to the prejudice of the father's ſecond wife, 
who brought a good portion, and was at leaſt herſelf innocent 
of any fraud, whatever imputation of that kind might lie on 


the huſband. ] 
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Maſter of the Rolls : It is moſt true that equity does abhor 


all underhand agreements (1) in caſes of marriage and per- 
haps, this may be the only inſtance in equity, where a perſon, 
though particeps criminis, ſhall yet be allowed to avoid his own 
acts. Marriages ought to be encouraged, to which end, the 
open and publick agreements on marriage treaties ſhould be 
ſupported and made good. It 1s not uſual in caſes of this na- 
ture for the wife to be made a co-plaintiff with the huſband, 
in order to avoid the agreement, but the huſband has been re- 
lieved on a bill brought by him alone. And therefore, I do 
not think that the wife's joining in this bill, at all alters the 
caſe. Neither does it make any difference, that the father 
ſecks here to be relieved againſt the bond. No evidence has 
been given of his having made uſe of his paternal authority, 
and the father is as much at liberty to marry again as the ſon. 


nut what I take to be material is, that whatever arguments 
can be made uſe of in favour of the plaintiff Catherine, the 
father's ſecond wife, or of her huſband, to prove that the father 
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(1) So, Arumdel v. Trevillian, 1 


Chan. Rep. 47 Drury V. Fleoke, I 
Vern. 412. Smith v. Bruning, 2 Vern. 
392. Stribblechill v. Brett, 2 Vern. 446. 
Smith v. Avtewell, 3 Atk. 566. Cole v. 
Ci, 1 Vez. 503. which are caſes of 
direct marriage brocage ; and in the 
caſe of Shirley v. Martin, in the Exche- 
quer, on 14th Now.” 1779, the court 
was of opinion, that contracts of this 
nature being avoided on reaſons of pub- 
lic inconvenience, would not admit of 
ſubſequent confirmation by the party— 
So, any private agreement or treaty in- 
fringing the open and public agree- 
ment or marriage, is conſidered as 
fraudulent, Peyton v. Bladwell, x Vern. 
240. Redman v. Redman, 1 Vern. 348. 
Cale v. Lindo, 1 Vern. 475. Lamlee v. 
Hanan, 2 Vern. 499. Keat v. Allen. 
2 Vern. 588. Webber v. Farmer, 2 
Bro. P. C. 88. Morriſon v. Arbuthnot, 
1 Bro. Cha. Rep. 548. note. Pitcairne 
v. Ogbourne, 2 Vez. 375. In Neville v. 
Wilinjon, before Lord Thurlow, in No- 
Gember 1782, his lordſhip ſaid hewguld 
not lay it down as a rule, that fraud in 


caſes of this nature muſt be upon an 
article cpr e ae for, but any re- 
preſentation misleading the parties con- 
tracting on the ſubject of the contract, 
was within the principle of the other 
caſes, and his lordſhip. relieved by in- 
junction againſt a bond entered into by 
the plaintiff to the defendant before the 
plaintiff's treaty of marriage, the de- 
fendant having by the plaintiff's de- 
fire, upon the occaſion of ſuch treaty, 
miſrepreſented to the wife's father the 
amount of the plaintiff's debts, and 
particularly concealed from him the 

bond in queſtion; and this relief was 

given, although it did not appear that 

there was any actual ſtipulation on the 
part of the wife's father, in reſpect of 
the amount of the plaintiff's debts. 1 

Bro. Cha. Rep. 543. S. C.- Vide etiam 

Key v. Bradſhaw, 2 Vern. 102. Duke 
of Hamilton v. Lord Mohun, ante 1 vol, 

118. Mcolbonſ v. Shepley, 2 Atk. 535. 
Blanche v. Foſter, 2 Vez. 264. Monte- 
fiori v. Momtefiori, 1 Bla. Rep. 363. 

Jackſon v. Ducbaire, 3 Term. Rep. 
351.7 


ought 
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RoxxrTe ®» ought to be diſcharged of the bond for payment of the 10000. 
. very ſame arguments may be urged on behalf of the ſon 
and his wife, to prove that it ought to be paid. Thus ſup- 

poſing it to be an hardſhip upon the father's ſecond wife, thar 

her huſband ſhould be forced to pay this 1009 /. in breach of 

the publick and open agreement made by the ſon; is it not 

equally an hardſhip upon the ſon's wife, and as much a viola- 

tion of the open and fair agreement made on her marriage, 

that the 1000 J. ſhould nz be paid upon the father's making a 

' ſecond jointure ? The conſequence of which will be, that as 

the agreement on the ſon's marriage was the igt, it ought to 

have the preference. Qui prior eff in tempore, potior eft in jure, 


Further : On the face of the bill it is alledged, that the ſon 

on his marriage, and when his father agreed to pay the 1000!/, 

on his making a jointure to a ſecond wife, engaged not to it 

ſiſt on, or expect the payment thereof; which ſhews it was 

intended as a fraud upon the ſon's wife, or her relations; and 

the father's agreeing to pay the 1000 J. on ſuch contingency, 

might be ſome inducement to the ſon's wife and her relations 

to come into the match. But if this had not been charged 

in the bill, it till appears on the merits, that the defendant 

| Roberts the ſon and his wife are purchaſers of the 1000 J. in 
1761 caſe of the father's marrying again and making ſuch jointure, 
as he has done. Wherefore, ſince the payment of this 1000 /, 

by Roberts the father, may as much contribute to the com- 

fortable ſubſiſtence of Roberts the ſon and his wife, as the non- 

payment of it may conduce to the comfortable living of the 

father and his wife; and as by means of this bond, Roberts the 

fon has the law on his ſide, I think the bond muſt be paid, and 

the only relief I can give the father is, to award a perpetual in- 

junction, upon payment of principal, intereſt and coſts (1). 


In this caſe the Maſter of the Rolls obſerved, that the prac- 
tice of the court, in relieving againſt all marriage-brocage 
bonds, plainly ſhewed it to be their opinion, that every con- 
tract relating to marriage, ought to be free and open; and 


(«) Ca. in Part, he took notice, that in the caſe of (a) Potter v. Keen, where 
76. et vide Law 
verſus Law, poſt, 391. 
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Lord Sommers decreed in favour of the bond, conceiving, that 
as the procuring a marriage was a good conſideration at law 
for an aſſumpſit, ſo, provided the bond were in a reaſonable 
ſum, the ſame might be a good conſideration for a bond in 
equity. But that the Lords, with great juſtice, reverſed the 
Lord So»mmers's decree, for that it would be of dangerous 
conſequence to allow of any ſuch bonds, as tending to intro- 
duce many improvident marriages. 
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Rosa .. 


Caſe 18. 


Lord Chancellor 


KINGS. 
Mol. 389. 


A witneſs or- 
dered to be ex- 
amined de bene 
eſſe where the 
thing examined 
Into, lay only in 
the knowledge 
of the witneſs, 
and was a mat- 
ter of great im- 
portance ; tho” 
the witneſs was 
not proved to be 
old or infirm. 
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Shirley & af verſus Earl Ferrers. 


OBERT late Earl Ferrers, was ſeiſed in fee (among 

many other eſtates) of lands in Ireland of 2000 J. per an- 
num : and having ſeveral ſons by his firſt wife, (via.) Waſb- 
ington, &c. and alſo having ſeveral ſons by his ſecond wife, 
(Silena, the preſent Counteſs dowager Ferrers) the ſaid Earl 
Rubert by a ſettlement had limited theſe premiſſes in Ireland, 
to his ſons by his laſt lady, the Counteſs Siena. Upon the 
death of Earl Robert, the earldom deſcending to Waſhington 
Earl Ferrers, his lordſhip claimed title to the premiſſes in 
Ireland, by virtue of a prior ſettlement made thereof by Earl 
Robert in May 1683, whereby the premiſſes were limited to 
himſelf for life, remainder to his ſon Waſhington for life, re- 
mainder to his firſt, &c. ſon m tail male, remainder to every 
other ſon of Earl Robert in tail male ſucceſſively, remainders 
over. And it being inſiſted on by the ſons of the ſecond mar- 
riage, that this was a forged deed, an iſue was directed to try 
the ſame. Earl Waſhington died without iſſue male, and the 
earldom deſcended to the defendant. This ſufpected deed of 
May 1683, had been brought before the Maſter by Earl Vaſb- 
ington; and the younger ſons by the ſecond marriage and their 
agents having inſpected it in the Maſter's hands, one John 
Shirley, born in Ireland, and to whom Farl Waſhington had 
ſhewn ſeveral favours, came to the Maſter to ſce the deed, and 
made an aſſidavit, that in December 1720, the deponent him- 
ſelf, by order of Earl Vaſbington, tranſcribed this ſuppoſed 


| deed from another copy in parchment ; and that, at that time, 


there was no ſeal, or name ſubſcribed, nor any witneſſes to it; 
whereas now it appeared, that this very deed had a ſeal put to 
it, and Earl Robert's name and title ſubſcribed to it, and three 
witneſſes names indorſed, though thoſe witnefſes' names were 
almoſt rubbed out. 
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The ſons by the ſecond marriage thereupon brought a ſup- . — 
plemental bill ſetting forth this matter, with John Shirley's J 
affidavit annexed ; and praying, that they might be at liberty 
to examine this witneſs in order to have his teſtimony per- 
petuated· And now it was moved, that the plaintiffs might 
examine this witneſs de bene gſe, the defendant having prayed 
2 commiſſion to anſwer, | 
On the other hand this was oppoſed on behalf of the Earl, 
by reaſon there was not the common affidavit, that the wit- 
neſs was old, or infirm, or in any danger of dying : and it 
was ſaid to be againſt the conſtant courſe to grant ſuch mo- 
tion, but upon very full affidavits of the witneſs's not only 
being old, but alſo infirm, and in danger of dying. 
But the Lord Chaneellor (after this had been twice moved) 
vn affidavit made, that no other perſon was privy to this 
matter, as the plaintiffs knew or believed, did order that the [ 79 J 
plaintiffs ſhould be at liberty to examine this witneſs Shirley de 
bene eſe; in regard he, as well as all others, might die, and 
by that means the plaintiffs might be deprived of his teſtimony; 
and for that this matter lay in the privity of this witneſs (1) 
only, and was of great importance ; but that if he were then 
living, the plaintiffs ſhould produce him at the trial (2). 
Afterwards, on the trial of the iſſue, at the bar of the king's 
bench, Hillary, 1730, the deed was found to be forged, upon 
the evidence given by this witneſs. - 
(1) So, Pearſon v. Ward, in Cha. (2) Vide Philips v. Carew, ante, 
Feb. 28, 1785. Brydges v. Hatch, in 1 vol. 117. 
Cha, Zan. 19, 1788. 
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Jones ver/us Earl of Strafford & al. Caſe 19. 
4 þ HE plaintiff, as adminiſtrator during the minority of Lord Chancellor 


| four infant children, of the geods and chattels of one — bier 
Bromell, who died inteſtate, brought his bill to recover a Juſtice Rar- 
debt by bond for 2000 J. dated ſo long ſince as 1685, anda 4 Eq. Ca. Ab, 
debt by note for 800 J. dated ſo long fince as 1686, both pre- 253+ pb 1. 
tended to have been given by Sir Henry Fohnſon, knight. 

The bill alledged, that Sir Henry Johnſon by his will had 

ſubjected his lands 40 pay his debts, and was brought by the 
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plaintiff againſt the defendant the Earl of $rafford, as admini. 
ſtrator, with the will annexed of Sir Henry Fohnſon, (on the 


- executor's renouncing) and againſt his heir at law and deviſe; 


k 8 ] 


A defendant 
cannot demur 
end plead, or de- 
aur and anſwer 
to the ſame part 
of a bill; for the 
plea, Kc, over- 
rules the de 
Mprter. 


and it appeared by the bill, that one of the ſaid four infants, 
being the eldeſt, and a daughter, was married to J. N. who 
was of age, and a co-plaintiff, and who ſued as one of age, 
and not by his prochein amy or guardian, 


The defendant the Earl of Strafford, as to that part of the 
bill which ſought to recover the 2000 /. of the money due on 


the ſaid bond, or the money due on the ſaid note from the 


ſaid Sir Henry Jobnſon, or the defendant as his adminiſtrator, - 
or which ſought any relief in relation thereto, or any diſco- 
very in order to ſuch relief, demurred; for that it appeared 
on the face of the bill, and of the plaintiff's own ſhewing, 
that as the plaintiff's title was only as adminiſtrator of Bromell, 
ſo the adminiſtration was determined by the infant daughter's 
having married an huſband who was of age; allo, as to ſuch 
part of the bill as ſought to recover the 800 J. or money due 
on the note pretended to have been given in 1686, the ſaid 
defendant plr.ded the ature of limitatiaus, and ſhewed, that 
the debt was barred by the ſtatute; and that ſix years and 
upwards had incurred, long before the ſaid Sir Henry 7ehnſon 


had made his will, whereby he charged his lands with the 


payment of his debts. 


Moreover, as to that part of the bill, by which the plaintiff 
ſought to recover the money due on the bond, the defendant 
pleaded ; that the plaintiff had brought an action of debt on 
the bond, in the court of exchequer againſt the defendant, 
who had pleaded /o/vit ad diem, and that the ſaid action was ſtill 
depending; and to ſome immaterial part of the bill, the de- 
fendant put in a ſhort anſwer. Theſe pleas, together with the 
demurrer, coming on to be argued, the Lord Chancellor 
called the Lord Chief Juſtice Raymond to his alliſtance. 


And it was objected to the demurrer, which was ſaid to be 
in eſlect to the whole bill, that the ſame was over-ruled by 
the pleas, and alſo by the anſwer ; and that this was the pro- 
per conclulion of all demurrers, (viz.) to demand judgment 
of the court, that the defendant ought not to anſwer to what 


the demurrer extends to: now the demurrer extending to 
any 
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any relief, as to the bond or note, or any diſcovery in rela- 
tion thereto, and the defendant afterwards pleading the ſtatute 
of limitations as to the note, and the action at law, as to the 
bond ; theſe pleas (it was ſaid) over- ruled the demurrer : for 
the plaintiff might reply to the pleas, and thereupon examine 
witneſſes, and hear the cauſe ; ſo that the pleas were as an 
anſwer, and ſworn as an (a) anſwer, And upon time granted 
to anſwer, the defendant may plead ; wherefore it muſt be in- 
conſiſtent for a man to ſay, © I demur, and therefore ought 
« not to anſwer,” and yet at the ſame time to anſwer ; conſe- 
quently a defendant cannot plead and demur to the ſame part 
of the bill; and as anſwering to the ſame thing over-rules a 
plea, ſo d fortiori pleading or anſwering to the ſame thing 
over-rules a demurrer. 

And of this -opinion were the court, (viz.) that the pleas 
over-ruled the demurrer. But {till it appearing that the infant 
daughter was married to one that was of age; if thereby the 
adminiſtration was determined, the court ſaid they would not 
proceed in a ſuit, where it was evident the plaintiff claimed 
under an adminiſtration which was at an end. 


Whereupon for the demurrer it was inſiſted, that the queſ- 
tion was no more than this: an adminiſtration was granted 
of the perſonal eſtate of an inteſtate during the minority of 
four infants, one of whom (being a daughter) had married an 
huſband who was of age, whether this determined the ad- 
miniſtration ? now, the only reaſon of granting ſuch admini- 
{tration during the minority of the infants, was, becauſe none 
of the parties intereſted were capable of adminiſtring, on ac- 
count of their tender age : but when one of theſe had married 
an huſband that was of age, there was then a party intereſted, 
who was capable of adminiſtring; by which means, as the 
reaſon of granting the adminiſtration ceaſed, ſo muſt the ad- 
miniſtration alſo. Ceſante cauſg, ceſſat effeFus. That the 
huſband was not only a perſon capable of adminiſtring, but the 
proper perſon to manage, at leaſt his wife's ſhare of the per- 
ſonal eſtate, which ſeemed all of it to be now veſted in him ; 
but moſt certainly he had a power of diſpoſing of it : ſo that 
the adminiſtrator durante minori ætate had no longer the pro- 
perty, nor any right to the poſſeſſion thereof, And why 
ſhould his adminiſtration continue, when there was nothing 
left for him to adminiſter ? That it might be thought ſufficient 
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for the defendant to ſhew, that the ſaid adminiſtration was des 
termined, without pointing out to whom adminiſtration ſhould 
now be granted. However, it was conceived, that as the 
married daughter's ſhare of the perſonal eſtate belonged to her 
huſband, fo he ſhould have adminiſtration granted to him of 
ſuch ſhare; and that a different adminiſtration might be 
granted to another perſon during the minority of the other 

three infants, ad u/um & commodum of theſe three infants. 
Neither was it material, that this huſband who had married 
the infant daughter, was before the court, and a party to the 
bill: for if the adminiſtration was determined, then the 
plaintiff's right to ſue as adminifrater during minority, Ec. 
was at an end: of which the court would take notice, and 
not ſuffer a ſuit to proceed, where there was no repreſenta- 
tion of the perſonal eſtate in queſtion, no repreſentatives of the 
infants to whom theſe ſecurities now in controverſy (if ſub- 
ſiſting) did belong : that it was very true, there were three 
children of the inteſtate that were infants under the age of 
ſeventeen, beſides the daughter who was married ; but that 
would not help the caſe ; becauſe where an adminiſtration is 
granted during the minority of four infants, if one of the in- 
fants comes of age, this does determine the adminiſtration, 
5 Co. Brudenel's caſe, 1 Lev. 74. agreed by the counſel on 
each ſide; nay, the cafe is there put further, (viz.) that if 
adminiſtration be granted duriny the minority of four infants, 
and one of the infants des, this determines the adminiſtration, 
in regard it cannot be ſaid there are four infants, when one of 
them is dead. Loftly, That Prince's caſe in 5 Co. 29. was 
very ſtrong in favour of the demurrer, where there being an 
infant executrix under ſeventeen, adminiſtration was granted 
to J. S. during her minority; and the adminiſtrator during 
minority ſold a term for years; adjudged ſuch adminiſtrator 
could not ſell the term; and further, that the adminiſtration 
determined on the executrix's marrying, if it appeared that the. 
huſband was of age» So that one of the points then judicially 
before the court, was, whether the adminiſtration during the 
minority, c. was not at end by the executrix's marrying z and 
it was held, that the marriage of the infant executrix to-a man 
of age, was a determination thereof; and the reaſon given is, 
for that the executtix had taken an huſband, who (as the 


book ſays) might adminiſter as executor, Which ſame re- 
ſolution 
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ſolution is mentioned and allowed in Godolphin's Orphan's Le- 
gacy 231, and in Swinburne 286; and in thoſe books it is 
laid, that where an infant executrix takes an huſband, who is 
of age, it is the ſame thing as if ſhe herſelf were of age. And 
in 1 Vent. 103. the ſame is cited for law by that learned Judge 
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Mr. Juſtice Twiſden. So that from the reaſon of the thing, 


and from the authorities which were conceived to be in point, 


the adminiſtration durante minori tate, and conſequently the 


plaintiff's title to ſue, was ſaid to be determined ; and ſurely, in 
the caſe of ſo ſtale a demand, the plaintiff ought to be held 
ſtrictly to every thing, though but matter of form. 


As to the next point, which was upon the plea of the ſta- 
tute of limitations with regard to the pretended note for 800 /. 
from Sir Henry Johnſon to the plaintiff's inteſtate Bromell, and 
which was dated ſo long ago as the 3oth of May 1686, (above 
forty-four years ſince,) it was admitted, that Sir Henry 
Johnſen did by his will ſubject his real eſtats to the payment 
of his debts; yet the fix years, and many years beyond 
that period, having incurred after Sir Henry's having given 
the ſaid note, and before his making his ſaid will, this which 
was a debt by ſimple contract, was ſaid to be barred by the 
ſtatute, and to have become as no debt, and conſequently 
neither revived nor aided by Sir Henry's will ; and that there 
was a moſt manifeſt difference between this and the caſe lately 
in the Houſe of Lords, in which the Lord Strafford, the now 
defendant, was appellant againſt one Blakeway. It is true, the 
ſaid Blakeway was a ſimple contract creditor of Sir Henry 
Fohnſon by a ſtale note; but it was ſuggeſted in (a) that bill, 
and made part of the printed caſe, that the ſaid Sir Henry, 
within five years before the making of his will, and his death, 
had paid to the ſaid Blaleway part of the monies due on the 
note then in queſtion, which was inſiſted upon as an acknow- 
ledgment of the ſaid debt, and has alone been adjudged to re- 
vive a debt, and to be evidence of a new promiſe to pay it, 


Wherefore (if the allegations were true) that debt was in fact 


ſubſiſting at the time of making Sir Henry Jehn/on's will for 
payment of his debts, and conſequently muſt be within the 
truſt not barrable by the ſtatute of limitations, though after 
never ſo great a length of time; which is carrying the ſtatute 
far enough in all conſcience : but in the preſent caſe the debt 
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by ſimple contract was compleatly barred by the ſtatute of 
limitations before the making of Sir Henry Johnſon's will, con- 
ſequently it was then no debt, neicher had there been any 
manner of excule offered, whereby to alleviate and take off the 
objection of this great length of time. And if it ſhould be 
contended, that the ſtatute of limitations only bars the remedy 
for the recovery of the debt ; but that the debt in equity and 
conſcience remains {till ; the anſwer is, that the ſtatute of li- 
mitations hoids on a preſumption that the debt in this great 
length of time, has been paid and ſatisfied ; but that the party 
is by death deprived of his evidence proving the ſame, which 
he could not keep alive; or by the miſlaying of the receipt, 
releaſe, or other voucher of payment; and if the parliament 
in this great length of time preſumes a debt to be paid, why 
ſhould not the courts in Weftminfler-Hall make the like pre- 
ſumption ? That there, is no ſuch thing in law as a right re- 
medileſs, wherever there is a right, the law giving a remedy, 
Salk. 21, 415. Beſides, as the remedy, ſuit, or action in the 
preſent caſe was admitted to be barred by the ſtatute of limi- 
tations, this made the caſe as flrong, as if the party creditor, 
to whom the debt by ſimple contract was due, had, after the 
ſix years incurred, whereby the debt was barred, releaſed to 
the debtor all actions and ſuits, both at law and in equity, 
which would certainly have barred the debt ; nor is it cre- 
dible, if, after the giving of ſuch a releaſe, the debtor had made 
ſuch a will as Sir Henry Jobnſon had done in the preſent caſe, 
whereby he had charged his real eſtate with the payment of 
his debts, that the ſaid debt by note would have been thereby 
revived. 


That it would be a thing of the moſt miſchievous conſe- 
quence imaginable, to conſtrue the teſtator's will in ſuch a 
ſenſe; and would prove an invitation to creditors of the long- 
eſt ſtanding, aſter ever ſo great a length of time (eſpecially 
if ſuch creditors happened to be poor and neceſſitous) to bring 
in their ſtale and ſatisfied debts, in order to a double payment; 
and the preſent caſe was ſtill the harder, it not being the 
caſe of an executor, who might be preſumed to have been 
acquainted with the teſtator and his affairs, but of an admi- 
niſtrator, who by his anſwer had ſworn himſelf an utter 
ſtranger to all of them. 
| Then, 


, 
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Then, as to the other plea, (viz.) to that part of the bill 
which ſought ſatisfaction of the bond out of the real and per- 
ſonal afſets of the teſtator Sir Henry Fohnſon, the defendant 
had pleaded, that the plaintiff the adminiſtrator had brought 
an action of debt on this bond in the court of exchequer, to 
which action the defendant had pleaded folvit ad diem; and 
that the ſaid action is ſtill depending. Now, as this was a 


fair iſſue tendered on the point of payment, and to which the 


matter muſt at length one time or other come, if the plaintiff 
would be ſo hardy as to venture it, why ſhould not the court 
ſtop here, and prevent further charge on both ſides, by order- 


ing the parties to go to trial upon ſuch ifſue ? And if the plea 


of ſolvit ad diem were true, then the debt being once paid, 
the plaintiff could be entitled to no diſcovery of aſſets or re- 
lief; neither could it be any objection, that the defendant had 
pleaded doubly in the action brought in the exchequer, ( viz.) 
a ſpecial plene admiuiſtratit alſo, by ſetting up ſeveral debts, 
ultra que the defendant had not aflets : for if this were true, 
the court could not take any notice of it, in regard they can- 
not take notice of any thing but what is contained in the plea, 
nor could the plaintiff in the principal caſe be prejudiced 
thereby, ſince he might amend his bill, and charge this plea 
by the amended bill, praying a diſcovery whether theſe pre- 
tended debts were real and juſt debts, or not. 


With regard to the ſirſt point, the Lord Chancellor and Lord 
Chief Fuftice were of opinion, that the adminiſtration taken 
by the plaintiff to Bromell, during the minor.ty of the ſour 
children, donec aliquis earum ſhould attain to twenty-one, did 
nat determine on one of theſe children marrying a man of full 
age; for that the huſband of ſuch child had no right to ad- 
miniſter, becauſe not of kin to the inteſtate, and when the 
eldeſt daughter arrived to twenty-one, though ſhe ſhould be 
married, yet adminiſtration mult be granted 7 her, and not 
to her huſband. That upon the reaſon of the thing, the 
adminiſtration muſt continue, there being no other perſon 
capable of adminiſtering ; neither was the wife's ſhare of the 
perſonal eſtate by the marriage become veſted in the huſband, 
for there might be debts which muſt be ſatisfied before it 
could be known whether the wife had any and what right 
thereto; and after that, it could be but a choſe en action, 
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Joxxs 7 which would not veſt abſe/utely in the (a) huſband by the mar. 

STaarroky; Tiage; that as to the ſpecial adminiſtration guoad the wife's 

(«) Pott. 197. ſhare to be granted to the huſband, it was plainly impracti- 

0 " cable; ſince it muſt be a fourth part in ſpecie of all the per- 

| fonal eſtate, which might conſiſt of ſeveral intire things, ſuch 

as horſes, cows and ſheep ; and then the huſband muſt have 

+ a fourth of every horſe, cow, c. of the inteſtate ; and by the 

ſame reaſon, all bond and ſimple contract debts muſt, as to 

a fourth part of them, be veſted in the huſband, which would 

render it impoſſible to put them in ſuit ; becauſe the huſband 

[ 88 J could not ſue for a fourth part of them only ; and their lord- 

ſhips ſtrongly inclined againſt the opinion reported by the 

Where an infant Lord Coke in Prince's caſe, which ſays, that where an infant 
executrix being 2 I" . E 

executrix is under ſeventeen, and an adminiſtration is granted; 


under 17, ad- 


1 — if ſuch infant executrix marries an huſband of age, the admi- 
nfant marries niſtration is determined: this opinion their lordſhips ſtrongly 
— 2 inclined againſt, the ſame not being taken notice of in other 
= — — cotemporary reports, as in 2 And. 132. Cro. Elia. 718, 


tion, by the 719. and 3 Les. 278. in all which books Prince's caſe is re- 
1 ported; and it is remarkable that the author of the book in- 


Chancellor, and 


Raymony, titled The Office of Executor, p. 213. mentioning this opinion, 
- — a little marvels thereat, conſidering (as he obſerves) © that theſe 
in 5 Co. which “things are managed in the ſpiritual court, and by that 
been extrajudi- © law [the canon] which intermeddics not with the huſband 


— cc in the wiſe's caſe, and ſince by that law, and not our com- 
by cotempozary © rgon law, comes in this limitation of ſeventeen years. He 


« adds, that he has ſeen that caſe otherwiſe reported in this 
« point.” - 


Beſides, that part of the caſe was at leaſt an extrajudicial 
opinion not neceſſary to be determined, the principal queſtion 
being only, whether ſuch a ſpecial adminiſtrator could aſſign 

; over a term ſor years which belonged to the teſtator ? And 
reſolved he could not, which certainly is good law, How- 
ever, taking the above-mentioned point in Prince's cafe to 
be law, yet it differed, they ſaid, from the caſe now before 
the court; for where an adminiſtration determines by the 
marriage of an infant executrix to one of age, in the ſame 
manner as if the executrix herſelf were of age, there is then 
a certain, known perſon to adminiſter, (to wit) the feme 
infant, (che huſband being incapable of proving che N 

an 
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and it is the caſe but of one minor : whereas in the principal 
caſe it could not be known who was to be the adminiſtrator, 
or whether there was any other more proper for that office 
than the perſon already appointed during the minority; for 
the huſband being not intitled to have the adminiitration 
granted to him, it was in the diſcretion of the ordinary to 
grant it to whom he pleaſed, this fort of adminiſtration (a) 
not being within the ſtatute ; and they further held, contrary 
to one of the reſolutions above-mentioned in Brudene/s caſe, 
that if adminiſtration ſhould be granted during the minority 
of four infants, one of whom ſhould die before he comes to 
age; this would not determine the adminiſtration ; for the 
living infants would not be of age, and the other dying during 
his infancy, and not being in , would be as out of the caſe, 


S:condly, "Touching the plea of the ſtatute of limitations, 
where the teſtator, after ſix years incurred, makes his will, 
and charges his lands with the payment of his debts ; the 
court obſerved, it had been held that ſuch will revives [A] the 
debt, in regard the ſame, though the ſix years are paſſed, con- 
tinues ſtill to be a debt in conſcience, and a defendant may, 
if he pleaſes, waive the benefit of the ſtatute, However, it 
having in a former cauſe of the Lord Strafford”s, brought be- 
fore the Houſe of Lords on a like point, been ordered, that the 
plea ſhould ſtand for an anſwer; the like order was made in 
the principal caſe (1). And, 


In relation to the third point; the Lerd Chancellor and Chief 
Fuſtice were clear, that the plea ought to be over-ruled, as 
being, in effect, only a plea of another action depending in 


So if admĩaiſtra- 
tion be granted 
during the mi- 
nority of four 
infants, and one 
dies 3 this don't 
determine the 
adminiſtration 3 
contrary tv the 
opinion in 5 Co. 
Brudenel's caſe. 
(a) 1 Vent. 219, 


ter Hale, C. 
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[A] Sucre, If a man were to deviſe his perſonal eſtate in truſt to pay his debts, 
whether would this, as creating a truſt, revive a debt barred by the ſtatute ; or * 
would not ſuch deviſe be merely void, as ſaying no more than the law of courſe 
ſays, (viz.) that a man's perſonal eſtate ſhall pay his debts ? and if the teſtator 
ſhould ſay that his perſonal eſtate ſhall / be liable to pay his debts, or that his 
book debts ſhall be paid thereout before his bonds, ſuch will would be plainly void. 


(1) Reg. Lib. A. 1730. fol. g15. But 141. Andrews v. Brown, Pre. Cha. 


no farther proceedings appear to have 385. 
been had either in this cauſe or in Blake- 
way v. Earl of Strafford (ante, 2 vol. 
373) ; but as to this point vide Anon. 


1 Salk. 154. Gefton v. Mill, 2 Vern. 


Briggs, 3 Atk. 107. 
Cowp. 548. 
Powys, Amb. 231. 


Vaughan v. Guy, Mol. 245. Le- 
gaftick v. Cowne, Mol. 391. Lacan v. 
Truman v. Fenton, 
Oughterlony v. Earl of 


another 
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Joxrs . another court for the ſame thing; and that therefore the plain- 
1 . tiff ought to make his election [B] in what court he would 
ſue, which election no plaintiff is bound to make, until the 


ſee 2 defendant has anſwered. 


both at law and SY : 
in equity for the ſame thing, he will be put to make his election in which court he will proceed; but 


need not however make ſuch election till the defendant has anſwered, 
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; . | — 
[B] The order for making an election, recites only, that the plaintiff proſecutes 
= the defendant at law and in equity for one and the ſame matter, ſo that the de- 
"1 ſendant is doubly vexed ; wherefore it provides that the plaintiff, his clerk in 
ny: court and attorney at law, having notice of the order, do within eight days after 
ure - ſuch notice, make his election in which court he will proceed; and if he elects to 
fork | roceed in this court (the chancery) then the proceedings at law are by that order 
1 5 to be ſtayed by injunction. But if the plain ff ſhall elect to proceed at law, or in 
44 default of ſuch election by the time aforeſaid, his bill is to be diſmifled with coſts, 


And note; if one makes a /pecial election to proceed at law, as to part, and in 
equity as to other part; with regard to what the plaintiff in equity elects to pro- 
ceed at law, his bill ought to be diſmiſſed with coſts. By Sir Jo/eph Jekyll, Mad. 
ter of the Rolls, Michaelmas 1723. Anonymu:. 


uld 
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Harris ver/zs Ingledew. Cafe 20. 
Sir Joszes 
6 b HIS bill was brought by the imple contraft creditors ater af hn 
of William Inglede tu, to compel a fale of the real eſtate , 8 FR 
of the ſaid William Ingledeww, for payment of his debts, he hav- 24- pn 
ing made a will to this effect: “ As to all my worldly eſtate, _ pl. og 


*« my debts being jirſt ſatisfied, I deviſe the ſame as follows. a — 1. 7 


Then he proceeded to deviſe part of his eſtate, being freehold, A will begins, - 
to his brother in fee, to whom alſo he bequeathed a term for — 
years. Other part being copyhold, he deviſed to A. in fee, — — 21 


other part of his freehold to B. and the remaining part to C. ge.; the real 
in fee; after which he died without iſſue, leaving his brother = - _ 
John Ingledew his heir, who having, on the teſtator's death, nothing being 
entered on the frechold lands deviſed to him, and alſo on the — 
copyhold premiſſes, as not having been ſurrendered to the uſe 

of the will, made his will, whereby he deviſed all his eſtate 


real and perſonal to his wife, and died leaving a ſon. 


The widow of John Ingledexo the brother, and her ſon, being [92 ] 

the nephew and heir of the firit teſtator, joined in a fale of 

ſeveral of theſe lands to ſeveral perſons, for valuable conſide- 

rations ; and the ſimple contract creditors now bringing their 

bill againſt the ſeveral deviſees of the premiſſes, and alſo againſt 

the purchaſers, in order that the ſeveral lands might be ſold 

for the ſatisfaction of their demands, the will was proved, but 

John Ingledew, the nephew and heir of the firſt teſtator, was 

not made a defendant to the bill. 


Upon which it was inſiſted, that the heir at law ought to In a deviſe of 


be a party, it being ever done in like caſes ; that the bill being — 


for a ſale, if the heir was before the court, the evidence to creditors bring 
a bill to com- 
*] a ſale, the 
heir is generally to be made a party. Secus, in caſe of a truſt created by Par to pay de bin 


the 


92 
* 
Hanns we» 
Ix c DZ. 
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Where a bill is 
brought to prove 
a will of land, 
the ſanity of the 
teſtator muſt be 

roved ; ſecus, 

n the caſe of a 
deed of truſt to 
ſel! for payment 
of — 


The court never 
orders a will to 
be proved viv 
voce at the hear- 
ing, as they do 
a deed. 
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the will would be perpetuated ; but in caſe he ſhould not be 2 
party, a decree for file of the eſtate would be vain ; for no one 
would buy, at leaſt he would not give half the value for it: 
whereas, ſhould the heir be a defendant, this will charging 
the lands with payment of the debts, the heir would be de- 
creed to join; that the general practice in caſes where a will 
of land is proved, is, to declare the will well proved ; that 
is, well proved againſt the heir; for it cannot be ſaid to be 
proved againſt any one elſe. And ſuppoſe thefe lands ſhould 
be ſold by the deviſces, purſuant to the decree, and afterwards 
the heir ſhould fue for the eſtate, and recover ; here would 
be a purchaſer under a decree, evicted notwithſtanding, for 
want of the plaintiff *s having made the heir a party: and 
yet the the court ought not to ſuffer any thing to happen to 
the prejudice of thoſe, who are to be purchaſers under its 
decrecs, 


To which it was anſwered, that the defcent was broke by 
the deviſe, and the eſtate being deviſed away from the heir at 
law, he was no more intereſted therein than any ſtranger; 
that in caſe lands are by a deed conveyed to truſtees to ſell, 
and afterwards the grantor dies, unleſs the heir is to have the 
ſurplus, he nced not be a party to the bill for compelling a 
fale. | 


Maſter of the Rolls: This ſeems a material objeRicn ; for 
fince the ſale of the eſtate muſt affect all the deviſees in pro- 
portion, and as the eſtate would not, without the heir being 
a party to the decree, fell for near the value, this might be a 
wrong to all the deviſees, and occaſion more of their lands to 
be ſold, than would perhaps be otherwiſe neceſſary. With 
regard to what has been urged, that where lands are conveyed 
by deed to truſtees to ſell, the heir, unleſs intitled to the ſur- 
plus, nced not be a party to a bill that prays a ſale; it muſt 
be obſerved, that the proof of a «vill is attended with more 
ſolemnity than that of a deed; the former being ſuppoſed to be 
made when the teſtator is in extremis, and therefore in equity 
it is neceſſary to prove the ſanity, which is all preſumed in 
the caſe of the latter; alſo a deed may be proved vivg voce at 
the hearing; but no ſuch order can be made for proving a 
will; the reaſon is, becauſe here more is to be proved than 


barely the execution; ſor inſtance, you muſt prove, that there 
| were 
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were three witneſſes, and that theſe ſubſcribed their names in 
the preſence of the teſtator; which holds ſtill ſtronger in the 

ſent caſe, where two wills are to be proved, namely, the 
will of the firſt teſtator William Ingledeww, and afterwards that 


of Febn Ingledew. 


But after all, conſidering that William Ingledew, the firſt 
teſtator, had been dead ever ſince December 1719, and that 
the freehold lands had been quietly enjoyed under the will, 
his Honor did decree a fale without the heir being a party; 
but ſaid, he would ſtop paſſing the decree, in caſe the defend- 
ant's counſel ſhould be able to ſhew where, in the like in- 
ſtance, the court ever refuſed to make a decree, without mak- 


ing the heir a party, 


Secondly, In this caſe, one of the defendants having pur- 
chaſed a term for years, and alſo part of the frechold eſtate 
that had belonged to the teſtator William Ing ledem, he pleaded, 
that he was a purchaſer for a full and valuable conſideration, 
(ſhewing the ſum, and that it was to the full value of the 
eſtates) but omitted in his plea to deny notice of the will of 
William Ingledew. 


And for the plea it was argued, that the plaintiff having re- 
plied to the plea, he had admitted it to be good ; but joined 


iſſue thereon, inſiſting it was not true in fact; indeed, had he 


ſet it down to be argued, it would then have been a good ex- 
ception thereto, that the defendant had not denied notice : but 
ſince the plaintiff had not thought fit ſo to do, but had replied 
to the plea, all that was incumbent on the defendant was, to 
prove what he had pleaded z which if he ſhould be able to do, 
the bill, as againſt him, muſt be diſmiſſed with coſts. Beſides, 
etherwiſe the defendant might be tricked by the plaintiff, who 
having found, that the defendant had made a flip in his plea, 
might decline arguing it, and reply to it, In which caſe the 
defendant would be without remedy ; for he could do no 
more than prove his plea z whereas, if ſuch plea had been ſet 
down to be argued, on its being over-ruled, the defendant 
might ſtill have helped himſelf, by putting all kis defence in 
his anſwet. | 


On 


93 


Hanne" . 
Ive te. 
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A defendant da 
his plea of apur- 
chaſe for a valu- 
able confidera- 
tiun, omits to 
deny notice; if 
the plaintift re- 
plies to it, alt 
the defendant 
has to do, 7s te 
prove his pure 
chaſe; and it is 
not material, if 
the plaintiff 
proves notice z 
for it was the 
intiff 's own 
ault that he 
did not ſet down 
the plea to be 
argued, in which 
caſe it would 
have been over- 
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Hanse. On the contrary it was ſaid, that when every one ſees here 
Wersen. zs a leaſe for years, which of couiſe is liable to pay debts by 

| ſimple contract, and to which a purchaſer cannot poſlibly 

have any title but by the will, it was to be preſumed the court 

would hardly ſhut their eyes, but permit the honeſt creditors 

to follow the aſſets wherever they can find them. Alſo this 

would be a prejudice to the deviſces of the real eſtate, ſhould 

the term not be applied to the payment of debts, becauſe 

more of the lands deviſed muſt be fold than otherwiſe need 


be. 


Maſter of the Rolls : The conſtant courſe is, in caſe a plea 
be replied to, that the defendant need only prove his plea: 
and here it is the plaintiſf's own fault; for he had it in his 
election to have ſet it down to be argued. Wherefore, if 
the defendant proves what he has pleaded, the bill is to be dif- 
miſſed, as againſt him, with coſts. But with regard to the 
objection, that the deviſees of the land will ſuffer by this, in 
that more of their lands muſt now be ſold, this will not prevent 
the deviſees, or any of them, from bringing their bill to com- 
pel an application of this leaſe, in the firſt place, to the pay- 
ment of their debts, as being part of the perſonal eſtate. 


Thirdly, It was contended, that the real eſtate of the teſta- 
tor, William Ingledew, was not by his will charged with the 
payment of debts ; for though it was ſaid, that as to the teſta- 

tor's wordly eſtate, his debts being firſt /atisfied, he deviſed the 
ſame, &c. though the teſtator did ſay his debts ſhould be firſt 
ſatisfied, yet he did not ſay his debts ſhould be charged on his 
land, or real eſtate. 


But the Maſter of the Rolls thought it to be very clear, 
that in this caſe no land, nor any part of the teſtator's wordly 
eſtate, was deviſed until after his debts paid, conſequently that 
the land was charged; for which he cited 1 Vern. 45. News- 
man verſus Johnſon, 2 Vern. 708. Trott verſus Vernon; and 
he thought it would have been ſufficient, though the word fir 
had been omitted (1). 


— 


— a—_—_— 


(1) See alſo Bowdler v. Smith, Pre. King, poſt. 359. Hatton v. Nicholl, 
Cha. 264. Beachcroft v. Beacheroft, Ca. temp. Tal. 110. Earl of Godalphin 
2 Vern. 690. Davis v. Gardiner, v. Icuncch, 2 Vez. 271, Thomas v. 
ante, 2 vol. 190. Leigh v. Earl of Britnell, 2 Vez. 313. 


Warringian, 4 Bro. P. C. go. King v. 
Feurthly, 


WAW WW 7. 0 7 
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 Fourthly, It was argued, that admitting the freehold of the 
teſtator to be charged with payment of debts, yet the copyhold 
which was not ſurrendered to the uſe of the will, was not 
charged, that not being in law deviſeable; and though it had 
been ſurrendered to the uſe of the will, yet even in ſuch caſe 
it would have paſſed by the ſurrender, not by the will; for 
which reaſon a copyhold will paſs, though by a will that has 
not three witneſſes to it. So if I were to deviſe all my real 
eſtate, though a copyhold may, in ſome ſenſe, be deemed a 
real eſtate, as it deſcends to the heir, and does not go to exe- 
cutors, yet the copyhold would not paſs in that caſe, becauſe 
the intent of ſuch will muſt be to deviſe an eſtate that is in its 
nature deviſeable. 


However, the Maſter of the Rolls was of opinion, that in 
the principal caſe the copyhold, as well as frechold, was well 


charged with the debts ; ſince all the copyhold of the teſtator 


was by expreſs words deviſed cither to the heirs, or to thoſe 
that were not his heirs. So that it appears the teſtator took 
the copyhold to be part of his wordly eſtate, all which is by 
the will charged with the payment of his debts. And it had 
been ſufficient, if the teſtator had only ſaid, 4 I charge my 
« copyhold land with the payment of my debts;” in which 
caſe equity would have ſupplied the want of a ſurrender. 
[A] 

Fifthly, But then it was inſiſted for the defendant, thas 
granting the copyhold lands were made liable by the will to 
the payment of debts, yet that ought not to be, till all the 
frechold lands had been firſt applied; for they ought not to 
come in pari paſſis with the freehold lands, becauſe theſe are 
deviſeable at law, which the others are not; aud equity muſt 
firſl intervene, and ſupply the want of a ſurrender, before 
copyhold lands can be liable, whereas a freehold is deviſeable 
and chargeable by the teſtator by the will only. 


— * ä 


Hannrsv. 
InGititDditw. 


One by will 
charges all his 
woraly eſtate 
with his debts, 
and dies ſeiſed 
of freehold and 
copyhold eſtates, 
which he parti - 
cularly diſpoſes 
of by the will; 
the copyhold 
tho" not ſurten- 
dered to the vie 
of the will, hall 
yet be applied to 
the payment of 
the debts pari 
paſſu with the 
freehold. 
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[A] This the reporter admits to be ſo, but obſerves, if it were but an equi- 
table charge, and the legal eſtates of the copyhold had deſcended to the heir, 
that would have made it neceſſary that the heir ſhould be a party, becauſe other- 
wiſe the legal eſtate of the copy hold could not be conveyed to a purchaſer. But 
if it had appeared, (which he thinks did not) that the heir at law had, fince the 
teſtator's death, conveyed away all the copy hold eſtate, then indeed, the grantee 
of the heir being capable of conveying to the purchaſer, it might not be neceſſary 


10 make the heir a party. 


To 
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To which it was anſwered, that as this will was penned, 
the freehold was not deviſed, but only charged with the debts, 
which amounted to no more than an equitable charge, as to 
the freehold as well as copyhold, and the copyhold being 
mentioned in the will, it was the intention of the teſtator, that 
they ſhould be charged equally and in proportion. 


Though for the defendant it was replied, that let a copyhol4 
be never ſo expreſsly deviſed, yet, unleſs it be for payment of 
debts, a charity, or by way of proviſion for a wife, (1) or 
children, (which caſes did not any way concern the preſent) 
equity will not ſupply the want of a ſurrender. That this is 
never done in favour of a devifee, conſequently there could 
be no reaſon to expect it in favour of the deviſees of the free- 
hold eſtates in the principal caſe, ſince it did not as yet ap- 
pear, but that theſe eſtates, if all ſold, would be ſuſſicient to 
diſcharge the debts; and therefore the copyhold ought not to 
de charged pari paſſu. Quod nota, | 

Notwithſtanding which, his Honor inclined, that the copy- 
hold ſhould be charged (2) with the debts pari paſſi with the 
freehold, by reaſon the former were as expreſsly deviſed by 
the will as the latter, and all the teſtator's wordly eſtate was 
ſubjected to the payment of his debts. But ſince it did not 
as yet appear, that the perſonal eſtate would not be ſufficient 
to pay the debts, this point, whether the copyhold ſhould 
contribute pari paſſu, &c. was reſerved till after the account 


taken. But, 


PIES — od — a * * 


* _— — — 


(1) Vide Watts v. Bullas, ante, 1 vol. 


(2) But this part of the caſe of Har- 
ris v. Ingledew, is not now received as 
the law of the Courts of Equity, which 
ſupply the want of a ſurrender of a 
copyhold eftate in favour of creditors, 
fo far owly as may appear nece//ary for 
the payment of the debts ; and, conſe- 
quently, while any freehold eſtate re- 
mains applicable to that purpoſe, the 
want of the ſurrender of the copyhold 
ſhall not be ſupplied, notwithſtanding 
the expreſs intention of the teſtator to 
charge the copyhold rateably with, or 


in preference to, the freehold. Drak- . 
v. Robinſon, ante, 1 vol. 443. Haſle- 
word v. Pope, poſt. 322. Mallabar v. 
Mallabar, Ca. temp. Tal. 78. Coombes 
v. Gib/en, 1 Bro. Cha. Rep: 273. Hellier 
v. Tarrant, Ca. temp. Tal. 3d edit. 
288. (note). But this to be under- 
ſtood of the /eyal eſtate only, for an 
equitable eſtate of copy hold will paſs by 
ſuch deviſe without ſurrender. Car v. 
Elliſen, 3 Atk. 73. Tuffnell v. Page, 
Barnard. 9. Allen v. Poulton, 1 Vez. 
121. Macnamara v. Jones, 1 Bro. Cha. 
Rep. 481. | 
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$ixthly, Hereupon, on behalf of the creditors, it was repre- 
ſented to be hard, that theſe ſhould be obliged to wait until 
the account was taken, and until the Maſter ſhould have 
certified how much would be the proportion that each deviſce 
or each purchaſer was to contribute towards their ſatisfaction, 
For that the creditors ought to be at liberty to come upon 
any part of the freehold eſtate; after which the ſeveral de- 
viſees or purchaſers might apportion the charge amongſt 
themſelves; and as to the freehold that had been ſold, the 
creditors were willing to take the money from the heir or 
deviſees, who had ſold, and ſo give the purchaſers: no 
trouble. 

® Cur' : That will indeed make the matter more eaſy ; but 
yet till the account ſhall have been taken, and it be known 
what the proportion is that each deviſee is to pay, the credi- 
tors muſt wait notwithſtanding ; for they muſt not be left 
at liberty to take the whole from ſome of the deviſees, and but 
part from others; which would be oppreſſive. And if the 
whole eſtate of any of the deviſees be not liable, then the 
whole purchaſe money, for which any part of the premiſſes 
was ſold, will not be liable. But if it ſhall be reported by the 
Maſter, that the whole of the frechold lands will be inſuſli- 
cient for payment of the debts, then the creditors may pro- 
ceed againſt any one deviſee for the whole, in caſe I ſhould 
be of opinion, that the copyhold ought not to be charged 
pari paſſu 3 but if I ſhall continue to think as I do at preſent, 
in ſuch caſe, the creditors muſt wait until the proportion is 
ſettled, what the owner of each is to contribute, as well with 


regard to the copyhold as the freehold. [B] 
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Hazx1rs ve 
IxGLeDEW., 


If I charge all 
my lands with 
payment of my 
debts and deviſe 
part to A. and 
other part to B. 
Kc. the creditors 
cannot be paid 
out of the lands 
till the Matter 
has certified 
what the propor- 
tion is, which 
each deviſee is to 
contribute ; but 
if the Maſter 
certifies, that 
the debts will 
exhauſt the 
whole realeſtate, 
then the credi- 
tors may proceed 


ageinſt any one 


deviſce for the 
whole. 


(*99 ] 


— 


(B] In this caſe the Maſter of the Rolls did not alter his opinion, it appearing 
by the Regiſter's book, that the will of the teſtator illiam Ingledeww, was de- 
clared to be well proved, and that the freehold and copy hold eltates particularly 
deviſed by his will, were liable to the payment of his debts, par! aß. March 10, 


1730, (1) 


(1) Reg. Lib. A. 1730. fol. 246.— to take under the will (according to the 
In the argument of Hll:er v. Tarrant, principle of Nez: v. Merdaunt, 2 Vern. 58 1. 
ub. ſup. the caſe of Harris v. Ingledew Streatficld v. Sireatfield, Ca. temp. Lalb. 
was treated as à caſe, in which the heir 170. &c.) but it does not appear by the 
at law was bound to make good the ſur- pleadings, or by the wordsof the decree, 
render of the copyhold by his election that the caſe was put upon that ground, 
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Caſe 21. 


Lord Chancellor 
Kid. 


An executor in 
truſt for an in- 
fant of a leaſe 
for 99 years, 
determinable on 
three lives, on 
the lord's refu- 
fing to renew _ 
but for lives ab- 
ſolutely, com- 
lies with the 
ord, and changes 
the years into 
lives ; on the in- 
fant's dying un- 
der 21, and in- 
teſtate; this 
ſhall be a truſt 
for his admini- 
ſtrator, and not 
for his heir. 


[*100 ] 


Truſtee 6annot 
change the na- 
ture of the eſtate 
by turning mo- 


ney into land, or 


a leaſe for years 
into a freehold, 


& e converſo. 
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Hillary Vacation, 1730. 


Witter ver/us Witter. 
Hillary Vacation, 1730. 


R OBERT Witter, poſſeſſed of a term for ninety- nine years 

of lands in the county of Chefer, if three lives, or any 
of them ſhould ſo long live, held * of the late Earl Rivers, made 
A. his executor, and by his will deviſed the term to Ris infant 
nephew, John. Witter, and died, his own life being one of the 
three lives. The executor applied to the Earl Rivers to re- 
new, by adding a third life, and there was ſome flight proof 
that the Earl had refuſed to make any more leaſes for years of 
his tenements in leaſe, but had changed them to lives, in order 
to make votes in chuling members of parliament, when he was 
in the adminiſtration. So that in the preſent caſe the exe- 
cutor of Robert Milter the leſſee took a new leaſe, in the name 
of a truſtee, to him and his heirs for three lives, (viz.) that of 
the infant, and the two old lives; and this was in truſt for 


the infant and his heirs. 

The infant died above the age oſ fourteen and under twenty- 
one, unmarried and inteſtate : whereupon the queſtion was, 
who ſhould be intitled to this leaſe, his heir or adminiſtrator ? 


It was inſiſted, that the adminiſtrator of the infant was 
intitled ; and that it ſhould not be in the breaſt of any exe- 
cutor or truſtee to alter the nature of the truſt eſtate, any 
more than it was in the election of a [C] guardian to change 
the perſonal eſtate by inveſting it in lands: ſince this would 
be to give an abſolute power of diſpoſing cf and altering the 
right and property of the leaſe, to one who was but a bare 
truſtee ; that if the court had been applied to for leave to do 
this, they would never have granted it without a proviſion, 
that in caſe the infant ſhould die during his infancy, the pur- 
chaſe ſhould not turn to the prejudice of the repreſentatives 
of his perſonal eſtate : alſo, that this would be injurious to 
the infant himſelf, who, if it had continued, as originally it 
was, a leaſe for years, might have deviſed it at fourteen [D]; 


— 


150 


Hefferys. 


See for this purpoſe the caſe of Terry v. Terry and Ragget, Pre. in Chan. 273. 
In the caſe of the Earl of #inchel/ea v. Norclife, 1 Vern. 402. 435. this 
obſervation appears to have been firſt made by ſerjeant (afterwards lord commiſ- 
ſioner) Raw/in/on, and to have great ſtreſs laid upon it by the Lord Chancellor 


— 


whereas 


Tz LT ys 


Hillary Vacation, 1730. 


whereas being turned into a frechold deſcendible, it could not 
be deviſed by him until his age of twenty-one. 

On the other fide it was repreſented as likely to prove very 
detrimental to an infant, if, in a caſe where the lord would 
not renew but for lives, the executor ſhould not be enabled to 
comply with this; becauſe the other two lives might drop dur- 
ing the infant's life; and the caſe would be the ſame if there 
were but one life in being; and then the infant, inſtead of 
being deprived of the power of deviſing (as had been objected) 
might have no eſtate to deviſe ; that the putting the infant*s 
life into the leaſe muſt be for the benefit of the infant, and of 
lim only; and as to what had been mentioned of turning an 
infant's perſonal into a real eſtate, that ſeemed to be a thing 
not neceſlary, but the renewal of the leaſe was a matter of ab- 
ſolute neceſſity. 

Lord Chancellor : This renewed leaſe, though ſor lives, ſhall 
follow the nature of the original one, and go to the executors 
or adminiſtrators of the infant, as that ſhould have done. If 
the fact had been (which has not been fully proved) the Lord 
Rivers would not have made any other than a deſcendible leaſe 
for three lives, this might and ought (1) to have been declared 
in truſt for the benefit of the executors and adminiſtrators of 
the infant, if he ſhould die during his infancy. Now, though 
this truſt be not declared, yet it is in equity implied, ſince the 
renewed leaſe, though for lives, comes in the place and ſtead 
of the original leaſe which was for years. In conſequence of 
which his Lordſhip declared, that the ſame ſhould be liable to 
a diſtribution according to the ſtatute, ſaying, that though the 
ſpiritual court cannot intermeddle with a- freehold to diftri- 
bute ¶ E] it, yet it doth not follow but that this court may in- 
force ſuch a diſtribution (2). 


— 
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WITT ER . 
WiTTER. 


A leaſe renewed 
by a gusrdian 
for an infant's 
benefit, hall 
follow the na- 
ture of the ori- 
ginal leaſe, 


[ 102 ] 


An eſtate pur 
autre vie is diſ- 
tri butable in 
equity, though 
not in the ſpi- 
ritual court. 


r 


—— 


[E] See Salk. 464. Oldham v. Pickering, and the note at the end of the caſe of 


Duke of Deven v Atkins, vol. 2. 382. but more particularly the ſtatute of 14 Geo. 
2. whereby an eſtate per autre ie being undeviſed, or in part applied to the pay- 
ment of debts according to the ſtatute of frauds ſhall be diſtributed in the ſame 


manner as perſonal eſtate. 


(1) Vide Maſon v. Day, Pre. Cha. the advantage of the infant at the time. 
319. Pierſon v. Shore, 1 Atk. 480. Reck v. Warth, 1 Vez. 461. Tillit v. 
and in general a guardian or truſtee Tullit, Amb. 330. Ice v. T wyne, 
ſhall not alter the nature of the infant's Amb. 417. Jen v. Ionen, cited in 
property, ſo as to change the right of Ex parte Brom# 17, 3 Bro. Cha. Rep. 5 13. 


ſucceſſion to it in caſe of the infant's (2) Reg. Lib. B. 1730. 


"4 


death, unleſs by ſome act maniſeltly for the name of Mitter v. Coup, 


G 2 


fol. 213. by 
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Caſe 22. 


Lord Chancellor 
K INS. 


Supplicavit. 


One taken on a 


OE Sh. 


Term. Paſchæ, 1731. 


Ex parte Sir Richard Groſvenor. 


IR Richard Graſvenor, upon filing articles in Chancery, 
obtained a /upplicavit againſt Mrs, who being taken 


ſupplicavit, and upon the writ, was carried ro Newgate, where ſhe had conti- 


continued in 
priſon a year 
without any 
freſh threat- 
ning, ought to 
be diſchaiged. 
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Notice of mo- 


tion given by 


one not allowed 
to act as a ſo- 


neitor, not 


* 


— 


nued near thirteen months. And now it was moved that ſhe 
might be diſcharged, inſiſting, that it was the courſe of the 
King's Bench, if a ſplicavit be granted againſt any one, and 
the party taken upon it continues in priſon for a year and a day, 
without any freſh threatning or miſbehaviour having been offer. 
ed by or on behalf of the party againſt whom the /epplicavit was 
granted; that he ought to be diſcharged, and that it was ſo in 
the caſe of commitments for any breach of the peace, 


Lord Chancellor: Nothing can be more oppreſſive than an 
indefinite impriſonment ; and it ſeefns a reaſonable practice 
in the King's Bench, if nothing has been offered either by 
threatning or other miſbehaviour, within a year and a day 
after the taking up of the party, by him or on his behalf, that 
he ought to be diſcharged. Accordingly the court was in- 
clined to have granted the motion in the principal caſe : but 
the notice of motion being given by A. B. the ſolicitor for 
the woman that was committed, and he not being a folicitar 
admitted in chancery, the court would not look upon this 28 
notice; and the party undertaking to give another notice 
againſt the firſt day of the term, the motion was put off till 
then, at which time the ſaid Mrs, — moved it again, 
and it was ordered that ſhe ſhould be diſcharged upon entering 
into a recognizance before a Maſter in 1co J. with two fure- 
ties in 50 J. each, to keep the peace; and the Maſter was di- 
reed to be eaſy and not ſtrict as to the abilities of the ſurctics, 
the court having regard to her long impriſonment (1). 


—— — 
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42) Vide Baymin v. Pham, Amb. 63. Ex purtc King, Amb. 240 333: 
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Francis Sheldon, Eſq; verſas Mr. Juſtice 
Forteſcue Aland & al. 


— was brought by the adminiſtrator of Sir William 


Dormer, bart. a lunatick, againſt the adminiſtrator of 
Mr. Juſtice Dormer, to have an account of the perſonal eſtate, 
and of the rents and profits of the real eſtate of the lunatick, 


received in his life-time by Mr. Juſtice Darmer, who was the 
committee of the lunatick's eſtate ; ſhewing, that Sir William 
Dermer was ſeiſed in fee of divers manors and lands in the 
counties of Bucks and Gloucefler, of 500 J. per anmmm, and poſe 
ſeſſed of a conſiderable perſonal eſtate, and in 1692, became, 
and was by inquiſition found, a lunatick ; and that the cuſ- 
tody of his eſtate was granted to Mr. Juſtice D:rmer, and 
that of his perſon “ to Sir Robert Fenkinſon. The bill was alſo 
to be relieved againſt, and to ſet aſide, ſeveral orders of the 
court of chancery, whereby it was ordered, that Mr. Juſtice 
Dzrmer ſhould be allowed the rents and profits of the luna- 
tick's eſtate for the maintenance of the lunatick's perton, and 


the care and management of his eſtate, 


'To which purpoſe 


the bill ſet ſorth, that after the inquiſition found, to the end 
the court might judge what was a proper allowance for the 
maintenance of the lunatick, it was directed, that the Maſter 
ſhould look into the value of the eſtate and the incumbrances 
thercon : that purſuant to ſuch order, the Maſter made a re- 
port of the yearly value of the eſtate, and the charge of the 


phyſicians attending the lunatick, and the diſburſements of 


Mr. Juſtice Dormer relating to the eſtate z and this account 
was ſigned by Mr. She!d;z:, who married the ſiſter and next 


preſumptive heir of the lunatick; that thereupon the Lord 


Sammet, by order of the 16th of June, 1699, with the con- 
ſent of the ſaid Mr. SHelden, ordered, that the profits of the 
lunatick's eſtate ſhould be allowed to Mr. Juſtice Dormer, 
for the maintenance of the lunatick, and the care and ma- 
nagement of his eſtate, deducting only 200 J. per annum 
thereout for the paying off incumbrances upon the eſtate, and 
which in fact have ſince been paid off; that the laſt order had 
been continued or revived upon every demiſe of the Crown, 
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Caſe 23. 


Lord Chancellor 
KIS. 


2 Eq. Ca. Ab. 
74. pl. 27. 

281. pl. 3. 

The court al- 
lowed the pro- 
fits of the lu- 
natick's eſtate 
to the commit- 
tee for the maĩn- 
tenance of his 
perſon, The 
lunatick dies, 
his adminiſtrator + 
brings a bill for 
an account of 
theſe profit:; the 
defendant the 
committee 
pleads this order 
of court of the 
allowance of 
the profits for 
the lunatick's 
maintenance 3 
the plea ordered 
to ſtand tor an 
anſwer ; but the 
court declazed 
they wonld not 
relieve in ſuch 
coſe wiinvut 
groſs fraud. 
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and by the ſucceeding Lord Chancellor or Lord Keeper of the 
Great Seal for the time being. And the bill further ſhewed, 
that Mr. Juſtice Dormer, and the lunatick's ſiſter Suſannah, 
the wife of Sheldon, ſeven days before the making of the above. 
mentioned order by the Lord Sommers, (viz.) on the gth day 
of June 1699, did enter into articles, whereby Sheldon cove. 
nanted for himſelf, his wife 2nd his children born, or to be 
born, that they would be aiding to the judge, who ſhould have 
the Buckinghamſhire eſtate al/-4 to him for the maintenance 
of the lunatick, and be per td to take up his bond, which 
he had given to account. And Mr. Juſtice Dormer covec- 


nanted, that he would be aiding and aſſiſting to Sheldon and 


his wife, who were to have the Glouceſler/bire eſtate of the lu- 
natick without account, ſave only that out of the profits there. 
of a debt of 5 50/1. on the Glouceſterſhire eſtate, ſhould be paid off, 


The defendant, Mr. Juſtice Ferteſcue, and his lady pleaded, 
that King William and Queen Mary, by virtue of their un- 
doubted prerogative, by their royal ſign manual directed to 
Sir Fohn Sommers, knight, then Lord Keeper of the great ſeal 
of England, reciting, that the care o, ideots and lunaticks 
doth of right belong to the Crown, did grant to the ſaid Sir 
Fohn Sommers full power and authority, without any further 
warrant, to give order and direction for preparing of grants 
for the cuſtody or commitment of the eſtates or perſons of 
Junaticks or ideots, according to the rules of law, and the uſe 
and practice in like caſes, as he ſhould judge meet. They 


then pleaded, that Sir Milliam Dormer was by inquiſition 


found a lunatick, and the inquiſition returned into the petty 
bag; and they pleaded the ſeveral orders under the ſeveral 
Lord Chancellors and Lord Keepers for the time being, upon 
every demiſe of the Crown, whereby the cuſtody of the eſtate 
of the lunatick was committed to Mr. Juſtice Dormer ; and 
the erders whereby the Maſter was to take an account of the 
eſtate of the lunatick and of its incumbrances, and the 
Maſter's report thereupon ; and in particular, the order of 
the 16th of June, 1699, made by the Lord Sommers by the 
conſent of Mr. Helden, that 200 J. per annum out of the 
eſtate ſhould be applied towards the payment of the incum- 
brances affecting the lunatick's eſtate, the reſidue to be al- 

lowed 
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lowed towards the maintenance of the lunatick and the ma- — _ 
nagement of his eſtate ; and likewiſe the ſeveral orders made ar ano. 
by the great ſeal, upon every demiſe of the Crown, for reviv- 

ing of the ſaid order of the 16th of June, 1699, and the grants 

made under the royal ſign manual, upon every demiſe of the 

Crown, to the then Lord Chancellor or Lord Keeper, autho- 

riſing them reſpeCtively to make grants and orders for the cuſ- 

tody of the perſons and eſtates of lunaticks, and to act therein 

as they ſhould think fit. All which grants under the royal 

ſign manual, together with the report, and the ſaid ſucceſſive 

orders, the defendants pleaded in bar of ſuch part of the bill, 

as ſought to compel the defendants to account for the rents 

and profits of the lunatick's eſtate, or to diſcharge the ſaid 


orders. : 


— 


For the plea it was inſiſted, that this was a peculiar juriſ- 
diction of the great ſeal, granted under the royal ſign manual, 
and in virtue of the prerogative of the Crown; that theſe or- 
ders were made by the Lord Chancellors or Lord Keepers for 
the time being, not as Chancellors or Keepers, but by autho- 
rity of the ſign manual, and under this particular power and 
juriſdiction, and ſo not impeachable by bill to the Lord Chan- 
cellor as Lord Chancellor; beſides, that were it in the caſe of 
any order made by the Lord Chancellor as Lord Chancellor, 
nothing could be more incougruous, than to bring an origi- 
ginal bill to ſet aſide an order made by the court; that the 
preſent bill was the leſs to be countenanced, in that there had 
been ſo many orders made by every ſucceeding Lord Chan- 
cellor or Lord Keeper, upon every demiſe of the Crown; fo 
that this order of the 16th of June, 1699, had obtained the 
ſanction of many eminent and learned men, who had been 
ſucceſſively in that great oſſice; that in the caſe of orders 
made in relation to lunaticks, the Lords themſelves will not 
hear any appeal, but the ſame muſt be made to the King in ,, wats 
council; of which there was a recent [A] inſtance; that from an order 
of the Lord 
where Chancellor, 


touching lunaticks, to the houſe of lords, but only to the king in council, See the note at the 
dottom, 


[A] The following extract has been taken from the lords? journals, Die Marti; 
* 14 Feb. 1726. The houſe (according to order) proceeded to take into conſi- 
« deration the petition and appeal of William Pitt, elq; and Samuel Pitt, mer- - 
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2 [on where the commitment of a lunatick is granted, the court does 
An p. not ſo much regard the benefit of his adminiftrator, as the 
well-being and comfort of the lunatick himſelf, ſo far as his 
eſtate will allow, with a view that ſuch lunatick may live as 
eaſily as his unfortunate condition will admit of, agreeably to 

his circumſtances. 


In anſwer to which it was alledged, that the bill was brought 
to ſet aſide theſe orders, for the fraud and colluſion by which 
they had been obtained ; that this fraud and colluſion ſuffi- 
ciently appeared by the articles entered into by Mr. Juſtice 


{ [109] Dormer and Mr. Sheldon, but ſeven days before obtaining the 


order; which articles were concealed from the court, and ap- 
peared plainly to have been for ſharing and dividing the luna- 
tick's eſtate z and that it was a moſt extraordinary thing to 
give up Mr. Juſtice Dormer's bond for accounting: that not 
only an interlocutory order, but a decree itſelf, if gained by 
(1) colluſion might be, and frequently had been, ſet aſide 
even on a petition, by the ſame reaſon that judgments in 
courts of law when obtained unduly, and by colluſion, were 
every day ſet aſide on motion; that the colluſion of grant- 
ing (in the preſent caſe) the cuſtody of the perſon of the lu- 


« chant complaining of two orders made by the Lord Chancellor the 23d of 
& December and 25th of Jannaty laſt, granting the cuſtody of the perſon of Sa- 
« rue Pitt, a lunatick, the appellant's uncle, as in the appeal is mentioned; 
* and praying, that the ſaid orders may be reverſed. And the ſaid appeal being 
« read by the clerk, notice was taken to the houſe, that the cuſtody of ideots and 
« lunaticks was in the power of the king, who might delegate the ſame to ſuch 
& perſon as he ſhould think fit. Whereupon the Lord Chancellor produced a pa- 
per writing under his majeſty's royal ſignal manual, intruſting his lordſhip with 
& the care and commitment of the cuſtody of ideots and lunaticks, and of their 
& perſons and eſtates; and the ſame being read by the clerk, it was moved, that 
the before-mentioned appeal of the ſaid Milliam Pitt and Samuel Pitt might 
« be received; and after long debate, and reading the ſtatute of the 17th of 
« king Edward the Second, de prarogativd regis of ideots, cap. g & 10, the queſ- 
« tion being put, whether this appeal ſhall be received? It was reſolved in the 
% Negative,” 

a A ſolry Cowper, Cler' Parliamentor'. 


In conſequence of the above reſolution, an appeal was brought before the king 
in council, where, after ſome debate touching the juriſdiction, the matter of the 


appeal was heard, and determined, May 15, 1728. (2). 


(1) Vide Richmor4 v. Tayleur, ante, (2) So, Rechfert v. Earl of Eh, 6 
1 vol. 737, Lid v. Man/ll, ante, Bro. P. C. 329. 


2 vol. 73. . 
natick 
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natick to Sir Robert Jenkinſon was undeniably evident, it Sarrren v. 


being at the ſame time well known {a), and what muſt be 


Fox TESCUE 
ALAND. 


admitted, that the lunatick was in fact never in the cuſtody of (a) Vel. 2.266 


any cther perſon than of Mr. Juſtice Dormer ; that a bill for an 
account as well lay againſt the committee of an eſtate of a 
Junatick as againſt the aſſignees of the eſtate of a bankrupt 
that the preſent bill was the more proper, becauſe, till the 
death of the lunatick, no perſon had a right to any part of 
the lunatick's eſtate, nor was conſequently intitled to bring 
ſach bill; that the ſubſequent orders made for committing the 
lunatick's eſtate to Mr. Juſtice Dermer, ſubject to account, 
and his giving ſecurity accordingly, were a tacit waiver of any 


former order by which he might apprehend himſelf to be a 


committee without account; nay, that a grant by the great 


ſeal of the cuſtody of the eſtate of a Junatick [not an ideot] 
without account, would be void in itſelf : ſo if ſuch grant 
were made to the uſe of the grantee, quanidiu the lunatick 
ſhould continue a lunatick, this were void ; Moor 4. Frances's 
caſe, & Heb. 215; for it is contrary to the truſt which the 
law repoſes in the Crown; and in all ſuch caſes the King is 
taken to be deceived in his grant; that in the caſe of a luna» 
tick, (qui gaudet lucidis intervallis) the law does not defpair, 
but takes notice of a poſſibility at leaſt, if not a probability of 
his recovery, and therefore provides, that againſt ſuch time 
of his recovery, whenever it ſhall fall out, an account ſhall 
be rendered to him, and reſtitution made of his «ſtate ; elſe 
the law itſelf would be almoſt barbarous, and add affliction to 
affliction ; that ſuppoſe the lunatick himſelf had recovered, 
and brought a bill for an account, he muſt have had it; and 
ſurely his adminiſtrator has the very fame right. 


Lord Chancellor : ] do not ſee any fraud in Mr. Juſtice Dor- 
mer's having obtained this order of the 16th of Zune, 1699, or 
that the court was ſurpriſed in it : there appears to have been 
an order of court to refer it to the Maſter to ſee, what was the 
lunatick's eſtate, and how incumbred ; purſuant to which a 
report was made : neither have I been able to diſcover any 
fraud in Mr. Juſtice Dormer's having got up his bond. Then 
ſuppoſing this to be ſo, where ſuch order has been made for 
the allowance of the profits of the eſtate of the lunatick to- 
wards his maintenance, and this ſo often renewed by the 

Lord 
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Surt⁰ον . Lord Chancellor and Lord Keeper for the time being; by 
* which it is reaſonable to ſuppoſe the committee to have been 
induced to take the leſs care of the accounts; it would be ex- 
tremely hard, unleſs ſome great fraud were made to appear, 
to oblige ſuch committce, and much more his executors or 
The king'sgrant adminiſtrators, to account or refund, I admit the King or 
— the great ſeal cannot grant a lunatick's eſtate without account; 
account is , hut as the Lord Chancellor may make what allowance he 
void; but the A ; 
king or lord pleaſes for the maintenance of the lunatick; ſo, ſuppoſing the 
nr un my eſtate to be * 5oo/. per annum, or 10004. (and in the cafe of 
yearly mainte- a baronet, as the preſent caſe is) the court may allow as great 
— a ſalary as the income of the eſtate amounts to; in ſome caſes, 
mounts to the where the income is very narrow, the whole may be little 


yearly value of 
the lunatick's enough, 


* 111] Now this being a difference in form only, that the allowance 
of the whole profits (in expreſs terms) is not good, but the 
allowance of ſuch an yearly ſalary as amounts to the whole 
yearly profits, is good ; it is not reaſonable ſuch a miſtake in 
form ſhould ſubject the committce or his repreſentative to ac- 
count for or refund what has been reccived under the com- 
mitment. Mr. Juſtice Dormer does not ſeem to have waived 
the beneſit of theſe orders for his allowance on account of 
maintenance, by having accepted the ſubſcquent orders for the 
commitment of the lunatick's eftate, on his ſubmitting to give 
ſecurity to account, or by having actually entered into ſuch 

b _ ogg ſecurity ; becauſe this is neceſſarily incident to ſuch commit- 

be ſer aſide by teeſhips. I admit even a decrec, much more an interlocutory 

—— order, if gained by colluſion, may be ſet aſide on a petition ; 


at low by mo- g forliori may the ſame be ſet aſide by bill. The principal 
tion; a fortiori 
may ſuch decree Caſe ſeems to be very hard on the defendant's ſide; but let the 


=] aide by plea ſtand for an anſwer without liberty to except. [B]. 


— 


LB] It appears from the Regiſter's book, that on motion it was alledged, that 
the matters in difference were compromiſed ; it was therefore prayed, that che 
plaintiff's bill might land diſmiſſed without coſts, which, on hearing counſel for 
the defendant, who conſented thereto, was ordered accordingly, Feb. 27, 1732. 

The cuſtody of a lunatick may be granted to a feme covert, though ſhe be not 

ſui juris, but under the power of her huſband. By the Lord Parker, Ex partic 
Kingſmill, Michaclmas 1720. 

One through a great age being deprived of his memory, and become almoſt 
non compos mentis, was admitted to anſwer by his guardian, in regard the demand 
in queſtion was but ſmall; but had the value been conſiderable, the regular way 
had been to have taken out a commiſlion of lunacy, and have gotten a committee 
aſſigned. By the Lord Talbot, Michaelmes, 1733. Aronymus. 
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Woolcomb ver/us Woolcomb. 


NE deviſed to his wife all his houſhold goods and other 

goods, plate and ſtock within doors and without, and 
bequeathed the reſidue of his perſonal eſtate to . S. The 
queſtion was, whether the teſtator's ready money, cath, and 
bonds, ſhould paſs, to the wife by theſe words? 


112 


Caſe 24. 
Lord Chancellor 


KIS. 


2 Eq. Ca. Ab. 
326. pl. 36. 
Deviſe of all 
houſhold goods 
and other goods, 
plate, &c. to A. 
the reſidue of 


my perſona! cftate to B. z the ready money and bonds do not paſs by the word * goods,” for then 


the bequeſt of che reſidue would be void. 


It was contended, that the deviſe of all the teſtator's goods 
ſhould carry all his perſonal eſtate, omnia bona being words of 
the largeſt extent and ſignification, with regard to perſonals, 


To which it was anſwered, that if the deviſe of all the teſ- 
tator's goods were to be taken in ſo large a ſenſe, it would 
then fruſtrate and make void the bequeſt of the refiduum, 
which would not be allowed; that it ſeemed reaſonable the 
words other goods ſhould be underſtood to ſignify things of the 
like nature with houſhold goods, to the end the whole will 
might have its effect; and conſequently, that the teſtator's 
ready money, caſh, and bonds, ſhould not in this caſe, paſs by 


the word goods, but ſhould go to the reſiduary legatee; and of 


this opinion was the Lord Chancellor (1). 


(1) The deviſe was of © all the fur- * parſonage houſe” to the wife.—She 
< niture of his parſonage houſe, and claimed the money, and bonds which 
* all his plate, houſehold goods, and were found in the par/onage houſe at the 
other goods (except books and pa- time of the teſtator's death—but the 
«« pers) and all his ſtock within doors Lord Chancellor was of opinion that 
and without, and all his corn, wood, they did not pals by ſuch deviſe. Reg. 


and other goods belonging to his Lib. B. 1730. fol. 254. 


DE 
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Caſe 25. Willing ver/us Baine. 


Lord Chancellor ; 

e By his will deviſed 200 J. a- piece to his children, pay- 
2 Eq. Ca. Ab» able at their reſpective ages of twenty-one ; and if any 
_ " "yg of them died before their age of twenty-one, then the legacy 
One . 1 given to the perſon ſo dying, to go to the ſurviving children. 
2 piece to his He deviſed the reſidue of his perſonal eſtate to A. B. and C. 


— (being three of his children) and having made them executors, . 


if any of them died. 


die before 20, 
then the legacy given to him ſo dying, to go over to the ſurviving children. One of the children 


dies in the life of the teſtator; though this legacy lapſes, as to the legater dying under 21, yet it i; 
well given over to the ſurviving chileren, 

One of the children died in the teſtator's life-time, and 

after the teſtator's death one of the executors and reſiduary 

legatees died. Upon this two. queſtions aroſe, fi, whether 

the legacy of the child that died in the life of the teſtator 

ſhould go to the ſurviving children, or ſhould be a lapſed le- 

gacy, and fink into the ſurplus ? 2d/y, whether when one of 

the executors and reſiduary legatees died, his ſhare of the re- 

ſiduum belonged to his executor, or to the ſurviving reſiduary 


legatees ? 


As to the firſt it was objected to be the conſtant rule, that 
if the legatee dies in the life of the teſtator, this legacy lapſes, 
which took in the preſent caſe ; for here the child, the lega- 
tee, died in the life-time of -the teſtator : that it was true, 
there was a deviſe over of the legacy, in caſe any of the child- 
ren ſhould die before their age of twenty-one ; but ſuch clauſe 
could not take place in the preſent caſe, becauſe there can be 
no legacy, unleſs the legatee ſurvives the teſtator, the will not 
ſpeaking till then; wherefore this muſt only be intended, 
where the legatee ſurvives the teſtator, ſo that the legacy veſts 
in him, and then he dies before his age of twenty-one. 
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On the other ſide it was ſaid and reſolved by the court, that 
the rule is true, that where tlie legatee dies in the liſe of the 
teſtator, his legacy lapſes, (i. e.) it lapſes as to the legatee ſo 
dying; but that in this caſe the legacy was well given over 
to the ſurviving children; for which 2 Fern. 207. Miller 
verſus Warren was cited, where there was a deviſe of a legacy 
of 1500 J. to A. payable at his age of twenty-one, and if A. 
died before, then to B. On A. dying in the life-time of the 
teſtator, though this was never a legacy with reſpeCt to A. but 
lapſed as to him, by his dying in the life of the teſtator, ſtill 
it was held to be well deviſed over. So in the caſe in 2 Fern, 
611, of [A] Ledſome v. Hickman, In like manner, if /and 
were deviſed to A. and if A. ſhould die before twenty-one, 
then to B. on A.'s dying in the life of the teſtator, and before 
twenty-one, this would be a good deviſe over of the land 


to B. (1). 


With reſpect to the ſecond point, it was contended, that 
it being the caſe of a legacy, and merely out of a perſonal 
eſtate, the conſtruction of the ſpiritual court ought to prevail: 
now that does not allow of ſurvivorſhip ; but takes care that 
the benefit of the deviſe fhall be equal, as was intended by the 
teſtator z which intention ſeemed here to have been in part 
complied with, by the executors having divided amongſt them- 
ſelves what had been already received. And Sir Thomas 
Jones 130. Baſtard verſus Stukeley, alſo 1 Chan, Caſes 2 38. 
Cox verſus Luantech, were cited for this purpoſe. 


But it was held by the court, that there might be a joint 
legacy, as well as a joint grant; and that, as the executor- 
ſhip ſurvived, there was the ſame reaſon, why the deviſe of 
the reſiduum ſhould do ſo too; that the caſe in 1 Chan. Caſes, 
is mentioned in the book to have been diſſatisfactory to the 
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Witting w 
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One deviſes the 
ſurplus of his 
perſonal eſtate 
to his four exe- 
cutors ; thisis « 
joint bequeſ, 
and on the death 
of one ſhall go te 
the ſurvivors as 
well in the 

caſe of a legacy, 
as of a grant. 


[I —_— 


— — —— 


[A] In the caſe of Led/ome verſus Hickman, which was much the ſame with 
the principal caſe, according to our author's report of it, the Lord Coxuper, both 
on the demurrer, and afterwards on the hearing of the cauſe, was clearly of opi- 
nion, that the deviſe did not take effect to the two ſurviving daughters, as a re- 
mainder or a deviſe over, but as an original deviſe, on the contingency of one 
of the deviſees dying within age; and that, agreeably to what Lord King declared 
in the above reported caſe of Milling verſus Baine, this would have been good, 


had it been in the caſe of a deviſe of land. 
(1) Vide Perkins v. Me tletbwaite, ante, 1 vol. 274. 


bar, 
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Witte v. 
BAINE. 


bar, and to have been reſerved on a reliearing; and the cafe 
cited afterwards in the ſame book, from 2 Roll. Abr. 3or. is 


plainly againſt law ; that a will coming into We/fminfler-hall 
to be conſtrued, ought to be determined according to the rules 


of the common law. 


Wherefore it was decreed [BY, that 


the ſurviving deviſees of the reſiduum ſhould have the benefit 
of ſuch ſurplus, except as to what had been received and di- 


vided. (1). 


— A 


— _ —_— 


[BJ] See the caſe of er verſus 1/ehjfer, vol. 2. 347. but more particularly 
that of Cray verſus Miilis, vol. 2. 529. and Sir Jo/e;h JekyiPs argument on this 


point. 

(1) The Maſter was to certify what 
part of the teſtator's perſonal eſlate was 
divided to Ann Bayne, (the deceaſed 
executor) and the other reſiduary le- 
gatees in the life-time of the ſaid 
Ann Bayne, and her executors were 
to retain what was allatted to her 


not retain their proportions thereof, then 
they were to be made equal with the 
ſaid Ann Bayre out of the ſaid reſiduary 
eſtate before the ſame was further di- 
vided—and tle remainder was to be 
equally divided amongſt the three 
ſurviving reuduary legatees. Reg. Lib. 


on ſuch diviſion, and if the other B. 1730. fol. 38s. 
three reſiduary legatees had not or did 


Caſe 26. Mr. Herbert's Caſe. 
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Sir Jos xn 
Fm 
aſter of the 
Rolls. 
2 Eq. Ca. Ab. 
228. pl. 7. 
1155 pl. 13. 
arrying an 
infant ward of 
the court, is a 
contempt, tho” 
the parties con- 


R. Herbert was an infant of about eighteen years of 

age, and ſeiſed of an eſtate of 1200 J. per annum; and 

in a cauſe depending in this court, the guardianſhip of the 

infant was committed to the cuſtody of Sir Thomas Clarger, 

as his guardian appointed by the court. Mr. Herbert, the 

infant, was ſent to the univerſity of Oxfird; from whence 

coming to town upon ſome occaſion, he was drawn in to 

k marry a common ſervant maid, older than himſelf, and of 

cerned in ſuch = : 

© marriage had no no fortune, One Philips, a parſon, married them; and he 

— 1 had ſeveral blank licences under the ſeal of the proper officer, 
ward of the which were uſed to be filled up by the ſaid Philips; and one 
9 885 Williams, who pretended to be a counſellor at law, took upon 
him to be guardian to the infant, and to conſent to his marry- 
ing this ſervant maid, Wherefore, being ordered to attend 
his Honor the Maſter of the Rolls, it was infiſted, by way 
of excuſe, by the parſon and Milliames, that they did not know 
Mr. Herbert was a ward of the court, and not knowing it, 
could not be guilty of a contempt of the court. And with re- 
gard to the filling up the blank licences, this was endeayoured 
to 
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to be juſtified by alledging it to be the common practice. 1 2 

The matter having been for ſome time debated, was adjourned 

over for ſurther conſideration. Afterwards, on this day (a) (a) July 21. 
the parties again attending, it was urged, that there had been 

ſeveral caſes, where it did appear, that thoſe who had drawn 

in infant wards of the court to marry, and had been, inſtru- 

mental in bringing about ſuch matches, although they did not 

know, that the infants were in wardſhip to the court, had yet 

been held guilty of a contempt, as in the caſe of Mr. JVillis L117 
C] who married the daughter and heir of Sir Edward Hannes, 

where the parſon that married them, and other aſſiſtants in the 

marriage, were committed and lay long in cuſtody. So in the 

late caſe of Mr. Cz/ar of Hertfordſhire, who married Mrs, 

Long, a ward of the court, where Mrs. Cremer and her 

daughter, the contrivers of the match, were examined 

on interrogatories and committed, though it did not appear 

that in either of theſe caſes the parties were appriſed of the 

lady's being a ward of the court; and as to the blank licences, 

though this was admitted to be an uſual practice, yet the fame 

(it was ſaid) ought highly to be diſcountenanced, as tending 

io promote unſuitable matches. 


Mafler of the Rolls: With regard to what is alledged by way 
of excuſe, that the parſon and the pretended guardian had no 


notice of the infant's being a ward of the court; it is to be A, of the 
g . : "a. . , court, as the 
obſerved, that the commitment of the wardſkip to Sir Tho —̃ — 


mas Clarges was an add of the court, and in a cauſe then de- 3 and 
n a cauſe de- 


pending, of which every one at his peril is concerned to take pending, to be 

notice, in the ſame manner as of a /is pendent. Surely it may en notice a 
y every one at 

be as well preſumed every one is appriſed of the proceedings his peril. 

of this court, as that all executors ſhould be preſumetl to take 

notice of all judgments even (6) in the inferior courts of law, (6) OF. Fx. 

and therefore are not to pay bonds before ſuch judgments, but . 12. 

at their peril. In the caſe of a writ of raviſhment of ward 

brought by any ſubject, it is no excuſe for the defendant to 

ſay, he did not know the party was a ward of the plaintiff's ; 


and if this be ſo in a private caſe, a fortiori will it hold, where 


F 


_ — 


— — 


[C] See this caſe cited by the Maſer of the Rolli, in the caſe of Mr. Juſtice 
Eyre and the Counteſs of Shafteſbury, vol. 2. 112. where it is obſerved, that 
Mrs. Hannes was not taken (as here) from a guardian afligned by the court. 

the 


A parſon ob- 
tains blank li- 
cences for mar- 
rying, under the 
ſeal of the pro- 
per officer, and 
afterwards fills 
them up ; theſe 
are void not- 


withſtanding. 
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the publick juſtice of the court is concerned, Beſides, where 
the marriage of an infant is encouraged without the concur. 
rence of his real guardians or relations, the conſequences of 
ſuch marriage ought to be at the [D] peril of all thoſe that 
are inſtrumental therein. If actual notice of the infant's be- 
ing a ward of the court were neceſlary, then theſe offences 
would be continually practiſed with impunity : for it would be 
an eaſy matter to put other people not really privy to the ads 
of the court (in committing the guardianſhip of the infant) to 
tranſact and bring about the marriage; for which reaſon, if 
the circumſtances of the marriage are ſuſpicious (as in the 
preſent caſe they - unqueſtionably are, where one acts as 
guardian of the infant who never appears to have known him 
before, and acts too not for the benefit, but to the prejudice 
and probably to the ruin of the infant) in ſuch caſe (I fay) all 
the parties to the tranſaction ought to be ſeverely cenſured for 
example ſake, and to deter others from the like offences. 


And as to the blank licences for marrying ; his Honor aid 
it was a very ill practice, and that it ſeemed to him ſuch a 
licence was void; that at the time of its being ſealed by the 
officer it was plainly ſo, being wich blanks; and if void when 
the ſeal was put to it, the ſame could not be afterwards made 
good by the parſon's filling up the blanks with names ; for 
then it would be the licence of the parſon, and not of the 
ordinary. 


[Di] One, not a freeman of London, married a city orphan ; and though it did 
not appear the party had any notice of his wife's being a city orphan, yet it was 
held, ſuch perſon was — — by the court of orphans ; for every one is obliged 


at his peril to inform 


imſelf concerning the perſon whom he marries ; and here 


no body 1s obliged to give notice, conſequently the party mult at his peril take 
notice. 2 Lev. 32. 1 Vent. 178. The King verſus Harwod, 


JJ Am AY A, 


DE 


Term S. Hillarii, 17317. 


Cowper verſus Scott & al, 


FN RY Bedel, a freeman of London, had one ſon and 

ſix daughters, four of whom were married in his life- 
time, and advanced by portions. Henry Bedel made his will 
dated Auguft 17, 1727, and thereby (having diſpoſed of his 
perſonal eſtate, and likewiſe of part of his real eſtate, to and 
amongſt his children) deviſed ſeveral freehold lands and tene- 
ments to certain truſtees and their heirs, upon truſt that they 
ſhould, within fix years after his deceaſe, raiſe and pay out of 
the rents and profits of the premiſſes 1500 J. a-piece to his 
two youngeſt daughters ; and alſo out of the rents and profits 
of the ſaid premiſſes pay intereſt at the rate of 4/. per cent. 
fer annum, for the ſaid 1500 J. a- piece, until the ſame ſhould 
be paid, for and towards their maintenance and education, 
Mary, the youngeſt daughter but one, married very improvi- 
dently to En, one of the defendants, and died within the 
ſix years without iſſue; and her huſband inſiſted to have the 
1500/. and intereſt paid to him as her adminiſtrator, 


Againſt which it was objected, that this 15004. being 
payable within fix years, could not be demanded until the fix 
years were expired; that it was the ſame as if it had been ſaid 
at the end of /ix years, and being a charge upon a real eſtate, it 
ought now to ſink therein, Neither was the caſe altered by 
the daughter's having married within the fix years; eſpecially 
ſince the huſband had made no ſettlement, and was ſo unſuit- 
able a match for her. For which was cited 2 Vern. 617. 
Carter verſus Bletſo, where a man ſeiſed in fee deviſed lands 
to his eldeſt ſon in fee, with directions, that his eldeſt ſon 
ſhould pay out of the lands to the teſtator's daughter Mary, 
200 J. at her age of twenty-one, with 4 J. per cent. per annum, 
for maintenance in the nacan time. Mary married, and dicd 

Vor. III. H beſore 


19 


Caſe 27. 


Sir Jose yi 


— 

after of the 
Rolls, 

Deviſe of lands 
to truſtees in 
fee, in truft 
within fix years 
afrer the teſta- 
tor's death, to 
raiſe and pay 
1500 |, to his 
daughter A. 
A. dies within 
the fix years 3 
the 15001. ſhall 
go to her ad- 
miniftrator, 
here being no 
certain time 
limited when, 
but only the 
ultimate time 
within which, 


it ſhall be raiſed. 
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| Cowrrn v. before twenty-one, whereupon the huſband as adminiſtrator 
* to his wife, brought a bill for the 200/. but decreed, that the 
huſband had no right thereto, becauſe by the will there was 
only a direCtion to the ſon to pay the 200/. to the daughter at 

her attaining twenty-one, until which age nothing veſted. 


Sed per Cur : The payment of this 1500/7. is not appointed 
to be at the end of fix years, but to be made out of the rents 
and profits within fix years, i. e. the truſtees are to pay it 
within that compaſs of time, if it can be raiſed out of the 
rents and profits. So that here is 'no preciſe appointment 
when it is to be paid, but the fix years are mentioned as the 

(a) So, Wilſon (a) ultimate time for that purpoſe ; in the mean while it is to 
. Spencer, poit. be paid as much ſooner as it can. In the great caſe of (6) 

Evelyn verſus Evelyn, lately determined, it was the unanimous 
portions, and no Opinion of the court, I mean of the Lord Chancellor, the 
time appointed Lord Raymend and myſelf, that if a portion be to be raiſed out 
— of rents and proſits, and no time mentioned for the payment, it 


right to the por- 
—.— im- js payable preſently, and becomes an intereſt veſted, conſe- 
(5) Vol. 2. 666. quently it will go to executors, &c. So, long before, in 
F, — the caſe of Earl (c) Rivers verſus The Earl of Derby, it was 
| decreed, that where a portion was gixen to a daughter, and no 
time limited for the payment thereof; on the daughter's dying 
before marriage or twenty-one (viz. at her age of ſeventeen) 
it was a veſted intereſt in ſuch daughter: wherefore, this be- 
ing a rule (1) ſo ſettled, his Honor would not ſuffer it to be 
further debated. But with regard to the intereſt of the 
1500/. that being deſigned for the maintenance of the wife, 
and ſhe being dead, it was ordered there ſhould be no intereſt 


paid from the death of the wife. 


1 The next queſtion upon the will was; the teſtator had 


| per ann. tomy appointed that the truſtees ſhould, out of the rents and profits 


— + of his eſtate, raiſe and pay unto his only fon, Henry Bedel, and 


reſpeRive lives; Dorothy his wife, over and above what he had before given 


601. whereot : ; 6 : 
to be paid to the them, 100 J. per annum, during their reſpective lives, 60/. 


I th ſi * * 
— of herfett per annum of which 100 J. per annum, ſhould be paid to the 


and her daugh- ſon's wife for the better ſupport of herſelf and daughter; the 


ter; the remain» 
I. 
2 . fon dies; his wife ſhall have the whole 100 1. per annum. 


— — 


8 
1 et 


(1) Vide Dake of Chandos v. Talbot, ante 1 vol. 612. note. 
remaining 
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remaining 40/. per annum, to go to the teſtator's ſaid ſon ; 
the ſon died in the teſtator's life-time. | 

Whereupon it was now inſiſted, that the ſon's widow ſhould 
have but 60 /. per annum, and not the 1001. per annum, for 
that the latter clauſe of the will imported a diſtribution how 
the 100/. per annum was to be paid: namely, 60. to the 
wife, and 40/. to the huſband, juſt as if the deviſe of the 
ioo. had been to the ſon and his wife for their lives, haben- 
aum Gol. per annum, part thereof to the wife, the remaining 
4ol. per annum to the ſon. Or, as if the teſtator had deviſed 


Cowrnn vs 
Scorr. 


[ 122 } 


100/. per annum to his ſon and his wife for their lives, that 


is to ſay, in manner following: 60/. per annum to the wite, 
and the remaining 40 J. to the ſon ; which latter words were 
therefore explanatory of the former, like the caſe where a 
deviſe is to A. and his heirs, habendum to A. and the heirs of 
his body. There the latter words (a) explain what heirs are 
meant. And it was obſerved, that the 60 /. per annum given 
to the wife was not made payable to her during the coverture, 
or during the joint lives of her and her huſband; but generally, 
and ſo muſt be intended for her life, as any general deviſe or 
grant muſt be taken to be for the life of (5) the deviſee or 


grantee, 
Sed per Cur : Though this clauſe be unſkilfully penned, 


yet it is plain and expreſs, that the teſtator's ſon and his wife- 


ſhould have an annuity of 100/. per annum for their reſpeQive 
lives, and ſuch expreſs deviſe is not to be controlled by words 
that are doubtful, and barely capable of another eonſtruction. 
The teſtator may well be intended to have meant, that during 
the coverture, 60/. out of the 100 J. per annum, ſhould be 
allowed for the maintenance of the wife and her daughter; 
and not that the daughter's maintenance ſhould remain a clog 
on the wife during her life, if ſhe ſhould happen to ſurvive her 
huſband, and when probably her daughter would have had 
another proviſion fallen to her on the death of her father, as 
in fact ſhe had. 


Another queſtion was, whether Ann, the youngeſt daughter, 
who was married to one Mr, Searle, might not claim her 


(s) 1 Infl. 21. b. 


(5) 1 Inft. 42- 
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A freeman of 
London by his 
will charges 
1500], on his 


real eftate for his daughter, and alſo gives her 1 5001. out of his perſonal eſtate. The daughter would 
take the 1500 I. out of the real eſtate (as that is not within the cuſtom) and alſo claim her orphan- 
age part: but the court, in regard the teſtator had diſpoſed of all his real and perſonal eſtate among 
his children, and intended an equal divifion, would not ſuffer the child to diſappoint her father's 


will, but compelled her to abide intirely by the will, or by the cuſtom. 
| H 2 I;ool, 
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(a) Babbington 


v. Greenwood 


vol. 1. 530. 
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150 J. given her by the will out of the real eſtate, and alſo her 
orphanage part? 


For which purpoſe it was urged, that as the real eſtate of 
the freeman was quite out of the cuſtom, ſo the orphan might 
claim that, or any derivative charge or intereſt thereout, over 
and above her orphanage part. And therefore, if a freeman 
advances a child by a real eſtate, and dies; this is not to be 
taken as any advancement, but ſuch child ſhall have his full 
orphanage part beſides. Nay, the turning the perſonal into 
real eſtate, though with a declaration at the ſame time that it 
is done purely with a (a) view to evade the cuſtom, will yet 
be effetual for that end; that this was ſtill ſtronger as to the 

lands of inheritance deviſed afterwards. in this will to the 
daughter in tail, all which ſhe might well claim, and alſo her 
orphanage part ; for it could not be called a breaking into the 
cuſtom, to claim that with which the cuſtom had nothing to 
do; and if the youngeſt daughter might have theſe and like- 
wiſe her orphanage part, her ſhare of the latter would come 
to much more than the ſhares of her elder ſiſters who had re- 
ceived advancements from their father on their reſpective mar- 
riages, which the youngeſt had not. 


Sed per Cur: It appears upon this will, that the teſtator in- 
tended to make equal proviſions for all his children, eſpecially 
in caſe his ſon ſhould die without iſſue male, which has hap- 
pened in his life-time ; he gave an eftate in land to each 
daughter; he moreover gave to his ſon, and alſo to his fix 
daughters, a ſeventh part to each of his perſonal eſtate, in- 
tending thereby an equal diviſion of all his eſtate amongſt his 
children. Wherefore, if any of the children ſhall go about 
to diſappoint ſuch intention, and prevent that equality which 
the will deſigned, ſuch child ſhall be excluded from taking 
any benefit by the will, as well with reſpect to the real, as 
the perſonal eſtate ; and not be allowed to elect what he likes 
beſt by the will, and intitle himſelf to the reſt by the cuſtom, 
but muſt abide by the will only, or by the cuſtom only : and 
the difference is, where the will makes a diſpoſition of the 

[A] whole eſtate, both real and perſonal of the teſtator 
amongſt 


; 1a) If the freeman gives a legacy to his child, and diſpoſes of his whole perſonal 
eſtate, the child ſhall not have both the legacy and the orphanage par:, even _ 


K * 


K K 0 AS = @ 3 


* 


* 


Ty WW 00 6 0 00S 0” 9.00 T7 . Tc 


— 


De Term. 8. Hill. 1731. 


amongſt his children; and when it gives land and ſome ſhare 
of the teſtamentary part to a child, who, in ſuch caſe, may 
lay claim thereto, without croſling the reſt of the will, But 
wherever the child's claim by the cuſtom tends to fruſtrate and 
defeat the intention of the father, in all ſuch caſes he ſhall not 
be ſuffered to take any part by the will, either of the real or 
perſonal eſtate, if at the ſame time he would avail himſelf of 


the cuſtom, 


The laſt point of the caſe was; the teſtator Bede/ had de- 
viſed all his perſonal eſtate in ſevenths (viz.) * one ſeventh 
to each child; after which his ſon, being the eldeſt child, 
died in the teſtator's life-time, and then the teſtator died, by 
which means the ſon's ſeventh became diſtributable according 
to the ſtatute, the executors being declared by the will to be 
but truſtees 3 and four of the teſtator's daughters being mar- 
ried, and having been advanced by their father in his life- 
time, it was therefore contended, that this ſeventh, which 
was the ſon's ſhare, becoming diſtributable according to the 
ſtatute, the four ſiſters, who had been advanced by their 
father in his life-time, ought to bring their portions into 
hotchpot ; for if the children are within the ſtatute as to one 
clauſe, they muſt be within it as to every clauſe thereof. 


Sed curia contra: Though this ſeventh part deviſed to the 
ſon, did, by his dying in his father's life-time, for neceſlity's 
ſake become diſtributable according to the ſtatute, yet I take 
this not to be in ſtriftneſs within the ſame ; becauſe here is an 
executor, and therefore the teſtator cannot be ſaid to have 
died inteſtate ; though it is true the executor being but a 
truſtee, is, by an equitable conſtruction, and by means of an 


accident that has happened ſince the making of the will, a 


truſtee for the next of kin according to the ſtatute, How- 
ever, this is (as I ſaid) merely through neceſſity, and becauſe 
no one elſe can take : but as to children who were advanced 
in their father's life-time, bringing ſuch their advancements 


— —————s 
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Cowyrn . 
Scot 7. 


A. having ſeven 
children, makes 
an executor in 
truſt, and de- 
viſes to each 
chiid one ſe- 
veath of his per- 
ſonal eſtate; ote 
of the children 
dies in his lite- 
time and one of 
the fix ſurviviog 
chiliren has 
been advanced 
by the father in 
his life · time; 
yet this child 
ſhall take his 
full ſhare of the 
ſeventh part 
without bring - 
ing what he had 
before received 
into hotchpot. 


1125 J 


W 


the legacy does not exceed the dead man's part: ſecrs, if the legacy be given 
expreſsly out of the teſtamentary part. Hender v. Ke, at the Rolls, July 4, 
1718, and Frederick v. Frederick, vol. 1. 722. But in no caſe thall the child be 
obliged to make his election, till after the account taken. Handler v. Rye, ubi 
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into hotchpot, that is to be only in the caſe of a fetal intefacy, 
or where the whole perſonal eſtate, not where part only, 
and that perhaps but a very ſmall part, (as here) becomes 
diſtributable; neither would it be reaſonable for the children 
ſo to do. And it is obſervable, that Mr. Lutwyche, who was 
of counſel with the deceaſed daughter's huſband, and whoſe 
client's intereſt it was, to have the advancements of the four 
married daughters brought into hotch-pot, gave up the point, 
ſaying, it had been ſo adjudged in Sir George Wheeler 
caſe (1). | 


(1) Sir George Wheeler's caſe is report- to be found in Reg. Lib. A. 1731. fol, 


ed in Mos. 288. 301. by the name of zoo. by the name of Cowper v. Mor. 
Wheeler v. Sheer. The principal caſe is on. 5 


Caſe 28. 


Sir Jos ten 
1 
aſter of the 


Rolls. 


2 Eq. Ca. Ab. 


2 pl. 18. 


ntereſt recover - 
ed for a legacy, 
tho? after a re- 
ceipt given in 


full for the 


_ and the 
pal legacy 


princ 
paid, 


Eaſt & Maria Ux' ver/us Thornbury. 


HE bill was to recover the arrears of the intereſt of 4 

L legacy of 300 l. after the principal legacy paid, and a 
receipt given for the ſame. The cafe was thus: one Thoma: 
Thornbury gave by his will to his niece Mary Thornbury, now 
the wife of the plaintiff Eęſ, a legacy of 300 J. payable 2 
year after his death, and made his brother Thomas Thornbury, 
and his nephew the defendant Thomas Thornbury, then an in- 
fant, executors. Thornbury the elder executor, died, and the 
defendant the younger, being but nine years old, adminiſtra- 
tion with the will annexed was granted during his minority. 


The plaintiff Mary marrying the other plaintiff Eat, they 
demanded the legacy of the defendant, who defired them to 
let it continue in his hands for about two years longer, and 
paid intereſt for the firſt year aſter the marriage, taking the 
plaintiff's receipt for the ſame, as for a year's intereſt due on 
the 13th of April, 1722, (being a year after the marriage) 
and afterwards another year's intereſt growing due, the de- 
fendant paid that year's intereſt and the whole principal, 
taking a receipt from the plaintiff for x5/, being a years 
intereſt due for the legacy of 3000. to the 13th of April,1723, 
at which time the plaintiff gave the defendant a receipt for 
zool. left to the plaintiff Mary by her ſaid uncle's will, 


After ſeven years acquieſcence, the plaintiff demanded of 
the defendant the intereſt for the ſaid 3000. legacy from the 
end 
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end of the year after the teſtator's death, which happened in „ £457 v. 


Tu oa nua v. 


1707. inſiſting by the bill, that the plaintiff by miſtake took 


- the faid legacy to have been made payable by the will at the 


marriage of the plaintiff Mary; whereas it now appeared 
thereby to have been payable a year after the teſtator's death, 


For the defendant it was urged, that there was no pre- 
tence of fraud on his part, no concealing of the will which 
gave the legacy, no miſinformation by the defendant that the 
legacy was not payable until the marriage; that the will had 
been proved in the ſpiritual court, where the plaintiff was at 
liberty, when he pleaſed, to ſee it; and as this legacy was 
part of the wife's portion, and the plaintiff a barriſter at law, 
it muſt be prefumed he had ſeen it ; that the receipts appeared 
to have been drawn by the plaintiff himſelf, who delivered 
them to one who brought the money from the defendant, in 
the defendant's abſence ; that intereſt was pretty much in the 
breaſt of the court, and might be waived by the plaintiff, if 
he pleaſed. And it was compared to the caſe of a note given 
for a certain ſum, which carries intereſt from the demand, 
though not expreſſed in the note, and for which the jury every 
day give intereſt : but if the perſon to whom ſuch note is 
given, will accept of the money without intereſt, it would be 
very ſtrange to bring a bill in equity, or aCtion at law, for the 
intereſt only; and yet that were a ſtronger caſe, being the 
caſe of intereſt for a debt due, which ought to be more favour- 
ed than intereſt for a legacy, which is a bounty, 


Alſo it was ſaid to be like the caſe, where a tenant having a 


right to deduct for the land-tax, does not however deduct, 


but pays his full rent; under which circumſtances, a bill will 
{BJ not lie in this court to recover back the tax, which ought 


—— — 


[B] So held by the Lord Harcourt in the caſe of Viliq verſus The Coopers? 
Company, Michaelmas 1714, where the bill was brought by a tenant to be re- 
lieved out of the arrears of rent for the taxes the tenant had actually paid, on 
account of rent reſcrved to a charity that appeared to be exempted from taxes ; 
and the bill was diſmiſſed with coſts. But more particularly in the caſe of Atwood 
verſus Lamprey, heard at the Rolls, before Sir Jen Fekyll, Michaeclmas 1719, 
where the 4 was, one in 1683, in ſatisfaction of a widow's dower, mortgaged 
land on condition to pay her 20/. per annum; whereupon the court held, that this 
being an annual payment ſecured by land, ſhould anſwer taxes in proportion as 
the land paid; but refuſed to make the annuitant refund in reſpect of the pay- 


=_ ſhe had received tax free, and for which the party paying had omitted to 
uct. | 


H 4 to 
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4 aer v. to have been before allowed; for the tenant might, if he 
hare pleaſed waive deducting the tax, and ſo might the plaintiff 
waive the benefit of the intereſt of his legacy. 


Sed per cur : It is plain, intereſt for the legacy was due: 
there is a certain time appointed by the will which gives it, 
(viz.) that it ſhould be paid within a year after the teſtator's 
death, And as the plaintiff had a clear right thereto, ſo he 
has done nothing, for ought appears, to waive ſuch right, 
The defendant himſelf admits the intereſt has not been paid, 
which, it is to be preſamed, was occaſioned by thg. plaintiffs 
having apprehended, that it was not due till after the plaintiff 
Mary's marriage; wherefore, as the intereſt is due, and ad- 
mitted by the plaintiff not to have been paid, and was not in- 
tended to be waived, decree the defendant to pay the arrears 
of intereſt from the year after the teſtator's death, with coſts 
of ſuit, 
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Oſmond verſus Fitzroy & Duke of Cleveland, 


& e contra. 


5 & H E Duke and Dutcheſs of Cleveland, being about to ſend 
the Lord Southampton, their eldeſt ſon, to travel beyond 
ſea, employed Oſmond, who was plaintiff in the original bill, 
and defendant in the croſs bill, as a ſervant to attend upon 
the young Lord, then an infant of about ſeventeen, and (as by 
the anſwer of Oſmond it was admitted) to prevent his being 
impoſed upon. Afterwards, on the Lord Scuthamptor's return- 
ing from abroad, Oſnond was continued in this ſervice, and, 
when his Lordſhip was about twenty-ſeven years of age, pre- 
vailed on him to enter into a bond for the payment of 1000/7, 
to him the ſaid O/mond. The bond was prepared by Ofmond, 
and kept ſecret from the Duke and Dutcheſs. There were alſo 
ſome proofs of the weak capacity of the young Lord, and that 
at that time he was unable to raiſe money to pay off the bond, 
The original bill was to recover the money on the bond, 
which was alledged ® to be miſlaid, and the croſs bill was to 
be relieved againſt the bond, 


For the defendant in the croſs cauſe it was argued, that if 
one who is at law allowed to be compor mentis, and conſe- 
quently preſumed to know what he does, intending to make 
a gift or benevolence, voluntarily enters into a. bond without 
any fraud in the obtaining it; though on the obligor's death 
it may be void againſt creditors, yet it will be good againſt 
the obligor, and no ground for relief in equity: that in the 
preſent caſe here was no evidence of a want of care, much 
leſs of fraud, in Oſmond, who was hired only to take care of 

tho 
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his heir appa- 
rent, then an in- 
fant, to the 
care of a ler- 
vant. The heir 
comes of age 3 
the ſervant 
takes a bond 
from the heir, 
which bond is 
ſecreted from 
the father, and 
the heir has not 
wherewithall to 
pay the bond 3 
equity will ſet 
aſide the bond as 
obtained by 
fraud and a 


breach of truft. 
1130 J 


451 
4 
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Os Mop v. 
F3iTzROY., 


A weak man 

ives a bond; if 
© be attended 
with no fraud or 
breach of truſt, 
equity will not 
ſet aſide the 
boad, only for 
the weakneſs of 
he be compos 
mentis, Equity 
will not meaſure 
peoples under- 
ſtandings or ca- 

ies. No 

ſuch thing as an 
equitable non 
compos, if com · 
pos at law. 
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the young Lord while an infant and during his travels, which 
truſt was therefore now determined. 


Sed per cu: Where a weak man gives a bond, if there be 
no fraud or breach of truſt in the obtaining it, equity will not 
ſet aſide the bond only for the [A] weakneſs of the obligor, if 
he be compos mentis; neither will this court (1) meaſure the 
ſize of peoples underſtandings or capacities, there being no 
ſuch thing as an equitable incapacity, where there is a legal 
capacity. But if a bond be inſiſted to have been given for a 
conſideration, where it appears there was none, or not near ſo 
much as is pretended ; equity will relieve againſt it. In the 
principal caſe there appears to have been a truſt repoſed by the 
parents in a ſervant to take care of an heir, and prevent his 


being impoſed upon; and “ the ſervant, inſtead of acting 


agreeably to his truſt, himſelf impoſes upon him. As to what 
is objected, that the truſt was only to take care of the young 
Lord whilſt an infant or during his travels; the truſt con- 
tinued ſo long as the ſervant remained. in the ſervice; and it 
is remarkable, that during his infancy, the law took care of 
this young Lord, who for that reaſon did not want ſo much 
the care of another: but when he was out of the protection of 
the law by being of age, then he ſtood moſt in need of the 
care of the ſervant. A breach of truſt is of itſelf evidence of 
fraud, nay, of the greateſt fraud: becauſe a man, however 
careful otherwiſe, is apt to be off his guard when dealing with 
one in whom he repoſes a confidence, The young Lord, by 
giving his bond ſor a ſum which he was unable to raiſe, ſub- 
jected himſelf to a gaol, and 1000 J. was an exorbitant gift, 
for one who had no means of paying it. The ſecreting the 


— 
— 


[A] The having been in drink, is not any reaſon to relieve a man againſt any 
deed or agreement gained from him when in thoſe circumſtances ; for this were 
to encourage drunkenneſs ; fecus if through the management or contrivance of 
him who gained the deed, Sc. the party from whom ſuch deed has been gained, 
was drawn in to drink. By Sir 7»/eph Jekyll, at the Rolls, Jobnſon verſus Med. 
licott, May 29, 1734. 

(1) But in Griffin v. Devenille, N- Oſmond v. Fitzroy, no relief probably 
wember 16, 1781, the Lord Chancellor would have been given, if the Court 
obſerved, that in almoſt every caſe upon had not conſidered Lord Southampton as 
this ſubject a principal ingredient was more liable to impoſition, than the ge- 
a degree of weakneſs h of legal inca- nerality of mankind. 


pacity ; and that in this very caſe of 


bond 
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bond from the parents is alſo a further evidence of fraud, and  Oruown ©. 


FIT BO. 


young heirs even when of age, are under the care of a court Hen, even 


when of age are 


of equity. Wherefore this caſe, though a new one, yet comes en 0 58 8 
within the rules (1) that have been obſerved in equity; and of a court of 


equity, and them 


ſeeing the defendant Oſinond in his anſwer to the crols bill ſets Int lt moſt, che 


law taking care 
of them till that time. 


3 


(1) Befides the caſes of actual fraud 
upon a contracting party, as where 
there has been ſuppreſſio veri or /uggeſiio 
falſ, (vide Broderick v. Broderick, ante 
1 vol. 239), or where advantage has 
been taken of weakneſs of mind (vide 
Clarkſon v. Hanway, ante 2 vol. 203,) 
or of neceſſity, as in Beſanguct v. Daſs- 
ab, Ca. temp. Tal. 38. Progf v. 
Hines, Ca. temp. Tal. 111. Thornkbill 
v. Evans, 2 Atk. 330. Heathcote v. 
Paignion, 2 Bro. Cha. Rep. 167. Hawes 
v. Wyatt, 3 Bro. Cha. Rep. 156, or 
ſurprize, as in Evans v. Llewellyn, 2 Bro. 
Cha. Rep. 150. there are other caſes 
in which Courts of Equity will relieve 
againſt unequal contracts, (though ex- 
ecuted) on principles of public policy, 
ariſing either from the /ubjed? matter 
of the contract, or the relative fituations 
of the contracting parties. Ot the firſt 
kind (which are alſo in ſome degree 
conſidered as frauds upon third perſons) 
are the caſes of marriage brocage (vide 
Hall v. Potter, Shower's Parl. Ca. 76. 
Roberts v. Roberts, ante 66), of ſales 
of offices ( vide Law v. Law, poſt. 
391), of underhand agreements upon 
marriage (vide Turton v. Benſon, ante 
1 vol. 496. Roberts v. Roberts, ante 
66. note 1.), or upon compoſition 
with creditors (vide Middleton v. Lord 
On/lew, ante 1 vol. 768.); and the 
Court has expreſſed doubts how far 
tranſactions of this nature admit of 
ſabſequent eonfirmation. Walnſlry v. 
_ Booth, 2 Atk. 30. Cole v. Gibſon, 
1 Vez. 50% Shirley v. Martin, in 
Exchequer, November the 14th, 1779. 
Kennet v. Greenwollers, in Cha. July 
the 75, 1792. Of the ſecond kind 


are tranſactions between guardian and 
ward (vide Duke of Hamilton v. 
Lord M:hun, ante 1 vol. 118), or 
perſons between whom a ſimilar confi- 
dence has exiſted, as in O/mond v. 
Fitzroy, ſap. Cole v. Gibſon, 1 Vez. 
503. Griffin v. Deveuille, in Cha. 
November the 16th, 1781, [where the 
plaintiff having lived for ſome time 
before he came of age with his ſiſter 
and her huſband, the Court ſet aſide 
ſecurities obtained by the huſband 
from the plaintiff upon his — 
his age of 21, conſidering the hut- 
band as much anſwerable to a Court 
of Equity as a guardian); or between 
parent and child, G v. Okeden, 
2 Atk. 258. and 3 Bro. Parl. Ca. 560. 
Cocking v. Pratt, 1 Vez. 400. Hawes 
v. Wyatt, 3 Bro. Cha. Rep. 156; or 
between attorney and client. Proof 
v. Hines, Ca. temp. Tal. 111. Wahnfley 
v. Booth, 2 Atk. 25. Olulßbam v. Haud, 
2 Vez. 259. Helles v. Middleton, in 
the Houſe of Lords, 1785. Leigh v. 
Williams, in the Exchequer, November 
the 17th, 1790. Kennet v. Greenwollers, 
in Cha. July the 7th, 1792. Newman 
v. Payne, in Cha. Mich. 1792; or be- 
tween a ſteward or agent and his prin- 
cipal, Cray v. Mansfield, 1 Vez. 381. 
Gartfide v. Ifþrrawood, 1 Bro. Cha. Rep. 
8 8. Fox v. Mackreth, 2 Bro. Cha. 
ep. 400. Crowe v. Ballard, 3 Bro. 
Cha. Rep. 117.; bargains with heirs 
apparent, &c. for their expectations 
(vide Twiſleton v. Griffith, ante 1 vol. 
310), or with ſailors for their prize- 
money, Baldwin v. Rechford, 1 Will. 
229. Taylour v. Rochford, 2 Vex. 
281. How v. Veld, 2 Vez. 516. 


ſorth 
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reren, forth that the bond in queſtion is miſlaid, I decree him to 
ere releaſe the bond, [B! 


FU 
— — 


[LB] On the 22d of June, 1734. this cauſe was reheard by the Lord Chancellor 
Talbot, when the decree at the Rolls was affirmed, and the 5 J. depoſit ordered 
to be paid to his Grace the Duke of Cleveland. 


( 132 ] Higden & al' verſus Williamſon. 
Caſe 30. 
—.— ca in cafe. 


Miter of the A Seiſed in fee of a copyhold eſtate, ſurrendered the pre- 
_ = * miſles to the uſe of his will, and afterwards deviſed 
$9. pl. 14. them to his daughter for life, then to truſtees to be ſold, and 
— » toi the money ariſing by the ſale to be divided amongſt ſuch of 
r * his daughter's children, as ſnould be living at the time of her 
has op) Or death. The teſtator died, and the daughter had iſſue (among 
able by the com- others) a ſon, who was a trader, and becoming a bankrupt, 
miſſioners. De- 8 P 
viſe to ſuch of the commiſſioners aſſigned over all the bankrupt's eſtate. The 
e bankrupt got his certificate allowed, and then his mother 
living at his died, 
death; A. has 
iſſue B. who becoming a bankrupt, gets his certificate allowed, after which A. dies; this contingent 
intereſt is liable to the bankruptcy, foraſmuch as the ſon in the father's life-time might have re- 
leaſed it. | 
On a bill brought by the aſſignees for the bankrupt's ſhare 
of the money ariſing by the ſale, it was objeQed, that no 
manner of right to this contingent intereſt was veſted at the 
time of the aſſignment made by the commiſſioners, any more 
than a right to lands can be ſaid to veſt in an heir apparent 
during the life of his anceſtor ; and the caſe of Jacobſon verſus 
Williams was cited, where it was held by the Lord Cowper, 
that the poſlibility of a right belonging to a bankrupt was not 


aſſignable. 
But his Honor, upon debate, decreed (1) for the plaintiffs, 
diſtinguiſhing the principal caſe from that of Facebſon verſus 
(«) Vol. 1. 385. Williamt (a); for there the huſband, the bankrupt, could not 
have come at his wife's portion by the aid of equity, without 
making ſome proviſion for her ; and it was not reaſonable the 


— 


(1) Reg. Lib. A. 1731. fol. 188. by the name of Higden v. Watkinſon. 
: aſſignees, 
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aſſignees, who ſtood bur in his place, and derived their claim Hiovrn v. 


{om him, ſhould be more favoured. Alſo the Maſter of the Ros 
ſaid, he laid his finger, and chiefly grounded his opinion, on 

the words of the ſtatute of 13 Eliz. cap. 7. ſe. 2. which 

enacts, that the commiſhoners ſhall be empowered to aſſign 

« oyer all that the bankrupt might ' depart withal.“ Now 

here the ſon might; in his mother's life-time, have releaſed 

this contingent intereſt 3 ſo that the commiſſioners, by virtue 

of that act, are enabled to aſſign it, and conſequently their 

aſſignees muſt be well entitled. 


Note; in Michaelmas 1732, this cauſe came on by way of Lord Chancellor 
appeal before the Lord Chancellor Xing, who affirmed (1) the — 
decree at the Rolls, partly for the reaſon before given, (via.) 
becauſe the bankrupt himſelf might have departed with this 
contingent intereſt ; alſo, for that the act of 21 Fac. 1. cap. 

19. ſe. 1. declares, that the ſtatutes relating to bankrupts 
| ſhall in all things be largely and bencficially expounded for 

| the relief of creditors : and further, becauſe the ſtatutes for 
diſcharging bankrupts on certificates, never intended to intitle 
the bankrupt to any eſtate by virtue of any claim anterior (as 
his Lordſhip expreſſed it) to his bankruptcy, as the title in 
queſtion clearly was; beſides, the word psſſibility is in all the 
C] latter ſtatutes touching bankrupts (a). 


* 


[e] See the 5 Geo. 2. cap. 30. the words of which are, © all ſuch effects, of 
which the party was poſſeſſed or intereſted in, or whereby he hath, or may ex- 
« pet, any profit, poſlibility of profit, benefit or advantage whatſoever.” 


(1) Reg. Lib. A. 1732. fol. 54. 1 vol. 382, Jerw/on v. Moulſon, 2 Atk. 
(2) Vide Facobfon v. Willions, ante, 420, Fl . "oy | 
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Caſe 31. John Gordon, Adminiſtrator of gti 
Barbara his late Wife. of. 


Lord Chancellor Henry Raynes, Doctor of Laws, 


RaymonD, 


Maſter of the Richard Raynes, Knt, 


Term of 1000 1 E bill was, to compel the raiſing of the ſum of 
—_— =o 6000 J. for the portion of Barbara the plaintiff's late 
ters portions wife, and the only daughter and iſſue of the defendant Doctor 
— — Raynes, by Elizabeth his late deceaſed wife; and to raiſe it out 


if no daughter of a reverſiona expectant on the de- 
—_— onary term of 1000 years, expect 


of | 
failure of iſfue fendant Doctor Raynes's death. 
male, the por- | 
tion to fink. There is a daughter, who attains to ſixteen, and marries without conſent, and no ſon 
by the marriage ; but the daughter dies in the life-time of the father and mother, and conſequently 
while there might be a ſon ; the portion ſinks, 


1135 J Upon the marriage of the defendant, Doctor Raynes, with 
Elizabeth Pleydell, by indentures of leaſe and releaſe, dated 
the 13th and 14th of October 1704, in conſideration of that 
marriage, and of 5oo0o/. portion, Sir Richard Rayner, the 
father conveyed divers lands in Surrey, &c. to truſtees and 
their heirs, to the uſe of the deſendant, Doctor Rayner, for his 
life /ans waſte, remainder to truſtees during his life, to ſupport 
contingent remainders, remainder to the uſe of Elizabeth his 
intended wife for her life, for her jointure, remainder to the 
firſt, c. ſon of the marriage in tail male ſucceſſively, re- 
mainder to truſtees for 1000 years, remainder to Doctor 
Raynes in tail male general, remainder to Sir Richard Raynes 

in fee. | ; 


Lord Chief Jat. eldeſt Son and Heir of Sir Defendant, 


The truft of the 1000 years term was declared to be, that 
in Caſe there ſhould be no ſon of the marriage born in the 
huſband's 
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huſband's life-time, or aſter his death; or if there ſhould be 
a ſon, and that ſon ſhould die before twenty-one, and with- 
out iſſue, and there ſhould be one or more daughters born in 
the life-time of the huſband, or after his death; then that 
the truſtees ſhould by ſale, demiſe, or mortgage, or by rents 
and profits in the mean time, in caſe ſuch term ſhould have 
taken effect in poſſeſſion, raiſe the ſum of 6000/7. portion for 
the daughter of the marriage, if but one, and to be divided 
amongſt them, if more than one, payable at their age of ſix- 
teen, if either the huſband or wife ſhould be then dead ; but 
if both ſhould be at that time living, then within fix calendar 
months after the death of either the huſband or wife, with 
intereſt for the ſame from the death of Doctor Raynes and 
Elizabeth his wife, or either of them ; and in caſe any of the 
daughters ſhould die before the portion became payable, her 
ſhare to go to the ſurvivors. 


Proviſo, that if the next perſon in remainder ſhould pay 
the portions to the daughter or daughters ; or, if at the time 
of ſuch failure of ifſue male of the ſaid Docter Raynes (the huſband) 
by Elizabeth his wife, to be begotten as aforeſaid, there ſhould 
happen to be no ſuch daughter of their bodies begotten, nor any ſuch 
daughter to be afterwards born alive; or there being ſuch, all 
of them ſhould happen to die before their reſpective ages of 
ſixteen, then, and in any of the ſaid caſes, the term to attend 


the inheritance. 


The marriage took effect, and there was no ſon thereby, 
and but one daughter, who attained her age of ſixteen in the 
life-time of her father and mother, and without their conſent 
intermarried with the plaintiff, Mr. Gordon, who never made 
any ſettlement on her. The daughter died in the life-time of 
both father and mother, within four months after the marriage 
and without iſſue. 


In order to the determination of this caſe, the Lord Chan- 
cellor called to his aſſiſtance the Lord Chief Juſtice Raymond 
and the Maſter of the Rolls. When, 


For the plaintiff it was inſiſted, that his having married 
the daughter without the conſent of her parents, as alſo his 
never having made any ſettlement on her, together with her 
baring died within four months after the marriage without 

iſſue: 


135 


Gorpon v. 
Ravynszs. 
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yr v iſſue: all theſe circumſtances made no manner of alteration 
in the right to the portion ; for that, ſuppoſing the plaintif 
to have married with the parents' conſent, to have made 2 
ſettlement on his wife, and to have had iſſue by her living; 
if in theſe, or any of theſe cafes, he had been intitled to the 
6000 . portion, he muſt even now have the very ſame right 
I 137 ] thereto, which depended on the words of the ſettlement made 
before marriage, and could not be varied by any ſubſequent 
accident, quod curia concefſit : that at the age of ſixteen (ſo 
often mentioned in the ſettlement) the right to the portian 
veſted in the daughter, although the ſame was not raiſable til 
within fix months after the death of the father or mother, or 
one of them; and they compared it to the cafe of Butly 
(6) Val. 1. 443. verſus Duncomb, (a) where a term of 500 years was limited, 
upon failure of iſſue male of the marriage, for raiſing portions 
for daughters, payable at twenty-one or marriage, which 
ſhould firſt happen; and the truſtees were to raiſe the por. 
tions by ſale or mortgage, when the term ſhould « commence; 
and there it was agreed, that the right to the portion veſted 
on the daughter's attaining twenty-one, her father being 
dead: ſo that there could be no ſon, and was an intereſt tranſ- 
miſſible to her executors : but that the portion could not be 
raiſed until the mother died, in regard that until then Kb 
was not to commence. 
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That the clauſe of the truſt of the term 3 that in 
caſe there were ſeveral daughters, if any of them ſhould die 
before the portion ſhould be payable, her ſhare ſhould go to 
the ſurvivor, implied, that if there had not been that dech- 
ration, it {would have veſted ina ſuch daughter ſo dying a 
aforeſaid ; and ſince no proviſion was made in caſe of ther 
being but one daughter, it ſeemed natural to infer, that the 
right to the portion veſted in ſuch daughter.“ Alſo, as the 
mother brought 5000/. portion into the family, it would be 
hard that the daughter ſhould _ and be intitled to no 


portion. PC OY 

On the other fide it was ſaid, and ſo \ reſolved by the court, 
1 [ 138 ] chat in the caſe of Butler verſus Duncomb, the portion was held | 
THY to be veſted in all events at the daughter's attaining her age , 
5 of twenty-one, though not raiſable till the commencement 0 ' 
. the term, whereas in the * caſe it was not to vel 
2 uncl 
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until fix months after the death of either the huſband or wife, 
and the daughter happened to die in the life-time of both. 
That this portion being to ariſe out of land, and the daughter 


138 


Gon bon . 
Rarynrzs. 
Portion ſecured 
outof land, and 

the daughter 


dying before it became payable, the ſame ſunk into the land, dies before the 


agreeably to the ſettled diſtinction between a portion ſecured 
out of a perſonal eſtate, and one charged on land, which rule 
holds alſo with regard to legacies, LA] (viz.) if a legacy be 
given out of a perſonal eſtate to J. S. payable at his age of 
twenty-one, and he dies before twenty-one, yet the legacy 
ſhall go to his executors. On the contrary where a legacy 
is given out of a real eſtate payable at twenty-one, and the 
legatee dies before that age, the legacy ſinks. 


With reſpect to the clauſe of the truſt of the term declar- 
ing, that in caſe there ſhould be ſeveral daughters, and any of 
them ſhould die before their portions became payable, in ſuch 
caſe their portions ſhould go to the ſurvivors ; this was ſaid to 
be a diſtin clauſe, to take place only where there ſhould be 
ſeveral daughters, and could not any way affect or extend to 


portion becomes 
payable; it finks 
into the land, 
80 if a legacy 
be given out of 
land to J. 8. 
payable at 21, 


legacy or portion 


is given out of a 
eftate. 


the caſe where there was but one daughter; conſequently it 


was nothing to the purpoſe : but if any uſe was to be made 
thereof, it might as well be inferred from thence, that as, 
where there ſhould be ſeveral daughters, and one ſhould die 
before her portion became payable, her executors or admi- 
niſtrators were to be excluded: ſo where there was but one 
daughter, and ſhe ſhould happen to die before her portion be- 
came payable, neither ſhould her repreſentatives have any 
right thereto ; that the proviſo made it ſtill plainer that the 
portion was to fink, this being, that if at the time of failure 
of iſſue male of the ſaid marriage, there ſhould happen to be 
no daughter of the marriage, then the 1000 years term ſhould 
be in truſt to attend the inheritance : now no daughter of 
the marriage was living at the time of failure of iſſue male, 
and there was then a failure of iſſue male, when it became 
impoſſible there ſhould be iſſue male, which was not while 
both huſband and wife were living ; nay, if the huſband had 


Mm 


[ 139 ] 


[A] This diftiaQion with regard to le 


gacies, was agreed to and ſettled by the 


Matter of the Rolls in the caſe of M hidden verſus Oxenham, 7 July 1731. and as 
to portions, ſee Zernings verſus Looks, vol. 2. 276. and the Duke of Chandos 


verſus Talbet, 610. 
Vol. III. p 1 


died 
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*. —4 died firſt, there would have been ſtill a poſſibility of iſſue male, 
with which the wife might have been privement enſeint ; but 
when the wife died without iſſue, then and not before, there 
might be ſaid to be a failure of iſſue male: that it could not 
be ſaid, that at the death of the daughter (though there was 
then no ſon) there was a failure of iſſue male; for a ſon 
might be born afterwards ; ſo if ſuch ſon had died, living both 
the father and mother. So that in common ſenſe and reaſon, 
the failure of iſſue male muſt be on the death of the wiſe 
without a ſon, which in this caſe had ſince happened. 


Laſtly, That although it might ſeem hard the daughter 
ſhould marry and have no portion, notwithſtanding her mother 
| had brought 5000 J. into the family; yet it muſt, on the othet 
hand, be allowed to have been very reaſonable, to leave the 
right to the daughter's portion in ſuſpenſe and contingency 
during the joint lives of the father and mother, to the intent 
ſhe might be in ſome meaſure kept in a dependance upon them, 
and under no temptation to marry improvidently, which wa 
(= 2 Vern.655. the very reaſon given in the caſe (a) of Sir Willoughby Hick: 
L 149] man verſus Sir Stephen Anderſon. Alſo, that in the caſe of 
portions ſecured by marriage ſettlements, (regularly ſpeaking) 
the court in the conſtruction ought not to omit, or add any 
words thereto, for this would be not to conſtrue, but makes 
ſettlement, eſpecially where the ſettlement would bear a rea- 
ſonable conſtruction, as in the preſent caſe it plainly would. 
Wherefore, on the firſt ſpeaking to the caſe, this bill for the 
portion was diſmiſſed with great clearneſs, by the unanimous 
opinion of the Lord Chancellor, the Lord Chief Juſtice Ray- 
mond, and the Maſter of the Rolls; but without coſts [1). 


ith... * » FR n ** _ — 


(1) Reg. Lib. A. 1731. fol. 361. 
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Da Coſta ver/us Da Coſta. 


1 plaintiffs were the two infant children of Joſeph 


Da Cofta Villa Real, who lately died poſſeſſed of an 
eſtate of 150,000 J. which by his will he gave equally between 
the defendant his widow, and his two infant children, and 
made his widow one of his executors. After the teſtator's 
death, a bill was exhibited in chancery in the name of the two 
infant children, by Fo/eph Mender Da Cota, who was their 
relation, as their prochein amy, to have an account and diſco- 
very of the perſonal eſtate of the plaintiffs the infants' father, 
To which bill the defendant was ſubpcena'd to appear and 
anſwer. 
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® Caſe 32. 


Lord Chancellox 


| King 


2 Eq- * Ab. 
453+ Pl. 

7 12 left a 
great perſonal 
eſtate to two in- 
fant children, 
and made his 
wife executrit, 
A bill was 
brought in the 
infant's name 
by a relation, as 
prochein amy, to 
call the mother 
to an account. 
On affidavit of 
ſeveral other re- 


lations, that this ſait in the infant's name was out of pique, and not for the infant's good, the court 


referred it to a Maſter, who reporting the matter to be ſo, the ſuit was ſtayed. 


Whereupon ſeveral of the relations of the infants by the 
father's ſide, together with ſome of their relations by the mo- 
ther's ſide, nearer than the prochein amy, made an affidavit that 
due care was taken of the infants, and of their eſtate, with 
which they were well ſatisfied ; and that they believed this 
ſuit was exhibited rather out of a pique than any real concern 
for the infants” benefit, there being a ſuit inſtituted in the ſpi- 
ritual court by the prochein amy's ſon againſt the infantsꝰ mo- 
ther, upon a marriage contract alledged to * been made by 
her with him. 


The Maſter of the Rolls on a petition (1) ordered that it 
ſhould be referred to a Maſter to certify, whether this ſuit was 
brought for the benefit of che infants the plaintiffs, and whe- 
ther it was proper the ſame ſhould be proſecuted or not.— 
The defendant to procure the report within a month, Pur- 
ſuant to which the Maſter made his report, ſtating the fact 
as above, and that he did not conceive this ſuit, as now 
brought, was for the benefit of the infants, or proper to be 
proſecuted ; but that he thought, if a proper bill were brought 


* 


1141 ] 


(1) Reg. Lib. A. 1731. fol. 272. 
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by a proper prochein amy, with a real intention to ſecure the 
eſtate of the infants, it might be for their benefit, that ſuch a 
ſuit ſhould be proſecuted. 


The agents for the defendant perceiving the opinion of the 
Maſter, filed a new bill in the infant's name by another pro- 


chein amy, for an account of the infants' eſtate, in order that 


it might be improved ; and now moved the Lord Chancellor, 
that the former bill in the infants' name might be diſmiſſed, 


and the prochein amy named therein, (a) pay the coſts. 


Lord Chancellor : The report of the Maſter not being ex- 
cepted to, muſt be taken to be [B] true. And ſince ſuch re- 
port certifies, that it is not proper this ſuit ſhould be proſe- 
cuted, not being for the infants benefit, I ſhall not ſuffer any 
further proceedings upon it, at leaſt as yet. But ſeeing the 
Maſter reports, that a ſuit may be brought for the benefit of 
the infants, and it does not at preſent appear whether the laſt 
bill comes within that deſcription, all I ſhall do will be, to pre- 
vent the parties from proceeding in both bills, which would 
be vexatious. Wherefore let all proceedings ſtay on the firſt 
bill, in disfavour of which the Maſter has reported. | 


_— 


— — —_— —_— 


LB] A Maſter by his report certified, that the defendant had ſubmitted to de- 
liver part of the plate in queſtion to the plaintiff, to which the defendant excepted, 
inſiſting that he had made no ſuch ſubmiſſion. Reſolved, that by means of the 
report, the proof lay on the defendant, whoſe affidavit at leaſt was neceſſary to 
falſify what had been certified ; for, though there is no reaſon that the Matter's 
report ſhould be arbitrary and concluſive upon any one ; yet it ſhall be preſumed, 
primd facie, to be true; and turn it on the other fide to ſhew the contrary, By 
the Lord Parker, the ſeal before Eafter term, 1720, Allen verſus Pendlebury, 
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South Sea Company ver/us Wymondſell. Caſe 33. 
| — 


1 company brought a bill againſt the defſend- , x,. Ca. Ab. 


ant on a contract made by the defendant with Mr. — — 


Surman, the deputy caſhier of the company, in the year 1720, The Aatute of 
touching 20,000 J. Sourh-ſea ſtock ; ſuggeſting ſeveral frauds, — — 
and ſhewing, that by the (a) ſtatute againſt the South-ſea di- bill charges « 


rectors, all the eſtate, goods and effects of the ſaid Surman it gon k 


were veſted in the company for the benefit of the proprietors. — An 
The defendant pleaded the ſtatute of limitations, and that, if fraud was dif- 
any ſuch contract was made by the defendant with Surman, it — 
was made above fix years before the filing of the bill, and the bill was 
denied the matters of fraud. (a) 7 Geo, x. 


c. 27. 
It was inſiſted, that the plaintiffs claiming by the act of par- 3 


liament, that was a matter of record, and * the demand in company, in 

: whom the eſtates 
queſtion to be taken as a debt on record, conſequently not of the late di- 
barrable by the ſtatute of limitations : and it was compared to age a 


an action for tythes on the ſtatute of Edward the Sixth, or of ment; w 


debt on an (6) eſcape, Ec. ns moan 
might have been 
pleaded againſt the late directors, it is pleadable againſt the company, who ſtand but in ſuch direars* 
place. (5) Weſt. 2. c. 11. 1 Rich. 2. c. 12. 
; : (*144 ] 
But the Lord Chancellor held this to be clearly otherwiſe z So where, tho 


for that the South-/ea company could not be in a better caſe — — . 


than Surman was, againſt whom, as the defendant ymondſell — — 
might have pleaded the ſtatute, ſo might he alſo do againſt parlament; yer 
the company, who ſtood but in Surman's place; like the caſe —— rams oa 
of an aſſignee under a commiſſion of bankruptcy, who, though might bepleaded 
be claims under the acts concerning bankrupts, and alſo by if, 


: the ſame reaſon 
it is pleadable agaiaſt ſuch aſſignee 
I 3 virtue 
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One ſe ſed in 
fee of + manor, 
grants a rent in 
fee out of it, as 
a cher; ty, for 
the ſupport of 


| Houſe of Lords, that a bill to be relieved againſt a fraud, was 
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virtue of the aſſignment, which is under the great ſeal ; yet, 
as he ſtands only in the place of the bankrupt againſt whom 
the ſtatute of limitations is pleadable, fo is he (the aſſignee) 
liable to be barred thereby. 

It was then objected, that this bill was to be relieved againſt 
a fraud, and therefore not within the ſtatute of limitations; 


fraud being a ſecret tranſaction, and probably not diſcovered 


within fix years; and for this the Lord Warrington's caſe was 
cited, where it was held in this court, and affirmed in the 


not within the ſtatute of limitations. 

On the contrary it was ſaid, if the fraud was known and 
diſcovered above fix years before exhibiting the bill; this, tho? 
a fraud, would be barred by the ſtatute of limitations ; and 
that even in the caſe of the Lord Warrington, the ſtatute 
was pleaded : whereupon the plaintiff, the Lord Warringten, 
was adviſed to, and accordingly did, amend his bill, by charg- 
ing, that he did diſcover this fraud within fix years before ex- 
hibiting his bill. After which the Lord Warrington had a 
decree, and that decree was affirmed by the Lords, (as Mr, 
Mead, who was of counſel in that cauſe, informed the court ;) 
wherefore it was infiſted, that in the preſent caſe it ought to 
be charged in the bill, that the fraud was diſcovered within 
the ſix years, if the fact were ſo. 

And of this opinion was the Lord Chancellor ; but here 
being a charge of great frauds, and ſome circumſtances there- 
of not fully denied, the defendant was ordered to anſwer the 
bill, with liberty for the plaintiffs to except, and the benefit of 
the ſtatute of limitations to be ſaved to the defendant. 


Attorney General ver/us Rigby. 


NE ſeiſed in fee of divers manors and lands in the 
county of Lancaſter, granted a rent charge thereout of 
201, per annum for a charity, towards the ſupport of ſeveral 
poor old men; and afterwards the founder of this charity 
granted the manors, lands, Wc. that were charged with the 
201. per annum, to J. S. and his heirs, and died. The 


feveral poor perſons, and afterwards grants the manor to J. S. in fee ; the nomination of the poor 
pe: ſons belongs to the heir of the grantor, and does not go with the manor. : 
| queſtion 
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ATTonntY 


queſtion' was, who ſhould have the nomination of theſe poor 8 
men that were to partake of the charity: whether the grantee Ker. 
of the land, and his heirs, or the heir of the grantor of the : 
charity ? 

Aſter debate it was decreed, that the heir of the grantor 
ſhould have the nomination, and that, the ſame being incident 
to the founder (1) and his heirs, or to thoſe whom he ſhould [ 146 } 
appoint ; when the lands were granted away, the rent-charge, E 
a thing independent and collateral, did not pals therewith like 
arent-ſervice, which is incident to the reverſion ; whereas this 
being a rent-charge, and in fee, had no reverſion. [A] But 
foraſmuch as the grantees and owners of the land had for 
upwards of fixty years enjoyed the nomination of the perſons, 
who had partaken of the charity; the court allowed to them 
all the payments they had made to any of the poor, though 
nominated by themſelves, and would not diſturb any thing that 


had been already done. (2) 


—_— — 


— 


[A] A man founds a charity for alms-houſes : the founder and his heirs have a 
right of nomination of theſe alms-people ; but may forfeit it by a corrupt or im- 
proper nomination of ſuch as are not fit objects of the charity, or by making no 
nomination at all; but this negle& of nomination muſt be after ſuch time, as the 
founder, Sc. have had notice of the vacancy, and without proof of ſuch notice, 
it is no fault. By the Lord Parker, Attorney General v. Leigh, Trinity, 1721. 


(1) Eden V. Foſter, ante, I vol. 326. (2) Reg. Lib. A. 1732. fol, 46. 
Attorzey General v. Price, 3 Atk. 108. 


Morrice ver/us Hankey. Caſe 35. 


| HE queſtion was, touching the breach of an injunction Lord Chancelles 
[B). The deſendant in this court brought an action Kano. 


againſt the plaintiff, as executor of Humphrey Merrice, eſq. — an — 
. s 


pI 


IB] The words of ſuch injunction are, that all proceedings ſhall ſtay ; hcebit 
aulem for the defendant in equity, (who is plaintiff at law) placitum ad communeme 
gem poſtulare, & ad triationem inde procedere, & pro dgfectu placiti, judicium in- 
rare; executia vero vigere prafentium _— After ſervice of an injunction 
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Monnicz v. , The defendant at law brought a bill, and after the defendant 
in this court had delivered a declaration, upon ſuch defend. 
ant's praying time to anſwer, the plaintiff got an injunction. 
The plaintiff at law proceeded there, and on plene adminiſtravit 
pleaded, took judgment de bonis teftatoris cum acciderint ; after 
which he took out a ſcire facias in order to an inquiry of 

Whereupon it was moved, that this was a breach of the 
injunction, being a proceeding after judgment; whereas the 
injunction only gave leave to enter judgment; that the ſcire 
Facias was in nature of a new action on the judgment, which 
ought not to have been brought without leave of the court. 


But by the Lord Chancellor: Not having heard any prece- 
dent cited in this caſe, I am therefore to be guided by the 
reaſon of the thing, and to prevent a delay of juſtice, It is 
admitted, that after an interlocutory judgment (as by default, 
or on demurrer) the plaintiff may go on to aſcertain his da- 
mages. Now the meaning of the rule. in the preſent caſe is, 

| that, notwithſtanding. the injunction, the plaintiff at law 

L 148] ſhould be at liberty to proceed to an effectual judgment; all 
that the court intends to ſtop, being the execution. But the 

A ſcire facias is plaintiff at law is nevertheleſs allowed to proceed fo far, as 
rot in nature of that he may be at liberty co in/lante that the injunRion ſhall be 


a new action, 


_ 1 diſſolved, to take out execution; neither is the ire facias like 
10n 0 o * "PS... 2 
one. a new action upon the judgment, but a continuation only of 


1 2 1 7 
. N 
- 1 a - 
W 5 
: > 4« © — 4 ay A 7 
* — — ; 4 


3 I 8 
: — * 
* 4 ” 

4 <I>. 4 

* ah 4 
t ; = — 
2 

#- 4 = 


$0 x = 
: 3 
— Fi 2 
* 4 * 
* * 
2 
e 


ANI * — 


of this kind, the defendant at law put in a frivolous plea to an action of debt on 
a bond, which the plaintiff demurred to, and having gotten it made a conciii..m, 
after argument, obtained judgment. Alſo upon another boud, after the injunctios 
ſerved on the defendant and his attorney, they delivered a declaration. It was 
objected, firlt, with regard to the judgment, that this was a breach of the injunction; 
for that in one caſe only, (vi) fro d:fedtu placiti, was the plaintiff at liberty to 
enter judgment, and here was no want of a plea. Allo, that the delivering a de- 
claration in the other action was a manifeſt contempt, as had been often deter- 
mined. With reſpect to the firſt, the Lord Chancellor ſtrongly inclined to think 
this no contempt, fince a frivolous plea is as no plea ; and that, as the plaintiff at 
law might, by the expreſs terms of the injunction, proceed to try an iſſue on the 
fact; by the ſame reaſon he might proceed to try an iſſue in law, which when the 
court had determined, aud found the plea ill, is, upon the matter, ao plea. And 
in relation to the ſecond point, his lordſhip thought that, had there not been ſome 
reſolutions to the contrary, the delivery of the declaration was no breach of the 
injunction, ſince by the very terms thereof, the plaintiff is at liberty to proceed 
to trial, and the delivery, c. is an incident without which there can be no trial. 

By che Lo.d Parker, Sidney verſus Hethrington, Trinity, 1719. * N 
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the old one, on the ſame record with that, and in nature of a 
proceeding after an interlocutory judgment, to a ſinal one. 
Wherefore the court ruled, that the bringing this ſcire facias 
was no breach of the injunction. 


* 


Narth ver/us Earl and Counteſs of Strafford. 


THE plaintiff North's father was lord of the manor of D. 
in Suffolk, of which Sir Henry Johnſon held ſeveral 

parcels of copyhold by ſeveral quit-rents, and had been ad- 
mitted to the ſame ; and Sir Henry dying, theſe « opyholds de- 
ſcended to his daughter and heir, the Counteſs of Strafford. 
Whereupon Mr, Draycott, the Lord Straſford's agent, wrote 
a letter to the agent of Mr. North the father, (lord of the 
manor) deſiring Mr. North would admit the Counteſs to theſe 


copyholds. Accordingly Mr. North, admitted the Counteſs 


by one Mr. Bawdrey, (who was alſo agent for Mr. North) her 
attorney, as tenant to the copyhold premiſſes, for which ſe- 


yeral fines were ſet, amounting to. 40 /. 
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DOI 
A bill is 

by a lord of a 

manor to reco- 
ver a fine for « 

copyhulds on a 


ſuggeſtion, that 
the defendant 


ſuchadmitrancez 


the defendant 


anſwers as to part, and demvrs as to relief; the demurrer held 


Sometime after this, Mr. North, the then lord of the manor, 
died, leaving the plaintiff Mr. North, his ſon and heir, and 
alſo executor, who brought this bill againſt the Earl and Coun- 
teſs of Straffond, to recover the fine ſet upon the admittance, 
and likewiſe to be paid the quit-rents that were in arrear in 
the plaintiff's fatl. :r's life-time, as alſo thoſe that had incurred 
ſince his death. The bill further charged, that the lands out 
of which the quit - rents iſſued, were not known, being by great 
length of time, and by the tenants having enjoyed thoſe pro- 
miſcuouſly with, other lands, obſcured with reſpect to the 
boundaries; but that the defendants had in their cuſtody or 
power ſome writing or paper manifeſting the ſaid boundaries 
alſo that the defendant the Lord Strafford, did now deny, 
that he gave any authority to his agent Mr. Draycott, or to 
Mr. Bawdrey, that his Counteſs ſhould be admitted by Mr. 
Bawadrey as her attorney. 

The defendants, the Earl and Counteſs of Strafford, as to 
that part of the bill which ſought to compel them to pay the 
arrears of the quit-rent, or which ſought any relief touching 
the ſame, demurred, for that the plaintiff. had his remedy at 

| law 
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Lord brings a 
dill agdioſt ten- 
ant to recover 
a quit rent al- 
ledging, that 
the land out of 
which the quit- 
rent iſſues, dy 
reaſon of the 
unity of poſſeſ- 
ſion of the lands 
out of which the 
rent is ſuppoſed 
to iſſue, with o- 
ther lands, is 
mot known; the 
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lief 3 the de- 
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law for theſe arrears: of quit rent, either by diſtreſs or action 
of debt, on the ſtatute of H. 8. The defendants did like. 
wile put in another ſeparate demurrer, as to ſuch part of the 


bill as ſought to compel them to pay the copyhold fine, or 
which prayed any relief touching the ſame. 


Againſt the demurrer it was urged, that the plaintiff's 
remedy was proper in equity, by way of commiſſion to ſet 
out the boundaries of the copyholds, which were expreſzly 
charged by the bill to have been obſcured through length of 
time, and by Sir Henry Fohnfon's having enjoyed thoſe copy. 
holds promiſcuouſly * with other lands; and that the plaintif 
could not have any remedy by diſtreſs and avowry, without 
particularizing the very lands out of which each rent iſſued; 


and that it had been ſettled to be a good equity, and a ſuffici. 


ent reaſon for ſuing in this court for a quit-rent of ſmall 
value; that this objection was ſtrengthened by the anſwer of 
the Earl himſelf, ſetting forth, that he did not know the par- 
ticular lands that were copyhold, which made it neceffary a 
commiſſion ſhould go. S0 that, if this demurrer held, the 
plaintiff would appear to have a plain duty due to him, and yet 
would be deſtitute of all remedy whereby to recover it. Alſo 
with reſpect to the admittance ; if the lord ſhould ſue for the 
fine, the defendants might inſiſt, they never conſented to ſuch 
admittance; and in caſe the plaintiff were to ſue for the for- 
feiture, on account of the defendants not having come in to be 
admitted, ſhould the court rolls be produced the lord would 
hardly from them be encouraged to proceed againſt the defer» 
dants for a forfeiture in not coming in to be admitted. 


But notwithſtanding this objection, the court allowed the 
demurrer. The Lord Chancellor ſaid, he had not known 
this caſe before of a demurrer as to relief. That had there 
been no demurrer, the court on the hearing would have re- 
lieved ; but here the defendant had not demurred as to any 
diſcovery, but as to relief only. So that, upon allowing the 
demurrer, the plaintiff was at liberty, if he ſhould think the 
defendant had not anſwered the whole bill, to except as to any 
part; or might amend his bill, and inforce the defendant to 
diſcover his lady's admittance; that the plaintiff might 
groceed, and make proclamations to oblige the defend- 

| | ant 
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int s lady to come in and be admitted, and had at law a better ware 
remedy for his copyhold fine and arrears of quit-rent, than g3,,arroum 
this court could give him; for he might diſtrain, or bring 

debt, for the arrears of quit-rent due to him, as executor 

and diſtrain for the arrears of quit-rent incurred ſince his fa, 


ther's death (1). 


And with regard to the fine ; he ſaid, either the Counteſs 
hag been admitted, or ſhe had not. If ſhe had, the plaintiff 
might bring an aCtion of debt, or an indebitatus aſſumpſit, for 
the fine, provided it was a reaſonable fine, as he ſuppoſed it 
to be. If the defendant had not been admitted, the plainti 
might cauſe proclamation to be made, and on a default after 
three proclamations, might ſeize the copyhold as forfeited. 
For which reaſon his Lordſhip allowed the demurrer, it being 
only as to relief (2). 


Note; With reſpect to the copyhold fine, the plaintiff 
might bring his action at law for it, and need not, as it ſhould 
ſeem, in his declaration ſet forth the particulars of the land 
held of him by the defendants by copy of court- roll; only, 
that the defendant's wife held certain lands within his manor, 
c. But as to the quit-rents, it ſeems the plaintiff muſt 
either in his action or avowry ſhew the particular lands; and 
in caſe the defendants in their anſwer ſet forth, that they do 
not know where theſe lands lie, or what they are, the plain- 
tiff is intitled to a commiſſion to ſet them out, and then the 
plaintiff being intitled to Shi relief, quære, whether the defen- 
dant's demurrer as to all relief, be good? (3) 


(1) Vide Holder v. Chambury, poſt. 4 Bro. P. C. 139. Benſon v. Baldwyn, 
256. 1 Atk. 598. Duke of Leeds v. Powell, 


(2) Reg. Lib. B. 1732. fol. 19. 1 Vez. 171. Duke of Leeds v. Corpora- 
(3) Vide Cox v. Foley, 1 Vern. 359. tion of New Radnor, 2 Bro. Cha, Rep. 
Date of Bridgewater v. Edwards, 318. 518. 
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Caſe 37. 


Lord Chancellor 
KI G. 
A rich uncle 
takes his niece 
into his houſe, 
maintains her 
there, and dies, 
having left ber 
10,000 l. The 
executor con- 
tinues to keep 
the niece in the 
Houſe where be 
and the teſtator 
ther of the 
child petitions, 
that ſhe may be 
delivered to = 
The child (of 
the age of 13) 
appears in 
— and be- 


ing examined 


denies ſhe is 
under any force. 
The court is 

of opinion, that 
the guardian- 
ſhip of the child 
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Ex parte Hopkins. 


R. Hopkins of London, merchant, ſeiſed and poſſeſſed 
of a great real and perſonal eſtate, had no wife 


iſſue, but had a brother, the petitioner, and other relations gf 


his name, His brother Hepkins, the petitioner, had three 
daughters, all which Mr, Hopkins the teſtator received into 
his houſe in Londen, and by his will (inter a{ia) gave to his ſaid 
three nieces, daughters of his brother Hopkins ; to the eldeſt, 
being now about the age of thirteen, 10,000/. to the ſecond, 
about the age of ten, 8000/. and to the third, now about the ag: 


eight years, 6ooo!. to be ſeverally paid them at their ſever 


ages of twenty-one or marriage, provided the marriage, if 
under twenty-one ſhould be with the conſent of his execu - 
tors; and in caſe of ſuch marriage without ſuch conſent, then 
theſe legacies to go over reſpeCtively. The executors of the 
will were Sir Richard Hophtins, Mr. Rudge, and one Mr. Hes 
tins, couſin to the teſtator. Mr. Hephins, one of the execu- 
tors, inhabited in the houſe in London, where the teſtator 
died, and the teſtator's three nieces continued there, 


does by the lea of nature belong to the father, but that the right thereto is not to be determined with- 
out a bill; that the father may take his child but not by force, nor in her going to, or returning 
from, court; and that the father may at all reaſonable times have accels to his child. 


The brother of the teſtator exhibited a petition to the Lord 
Chancellor, ſetting forth, that thoſe three girls being his chil- 
dren, he conſequently had a right to the guardianſhip of them, 
and praying, that they might be delivered over to him. The 
queſtion was, whether the court could do this in ſo ſummary 
a way as on a petition only, and without a bill? 


It was objected, that matters of guardianſhip were of the 
ſame nature with thoſe of lunacy, wherein the Lord Chan- 
cellor does, upon a petition only, diſpoſe of and commit the 
cuſtody to ſuch perſons as he thinks proper ; and in the like 
ſummary way might determine the right of guardianſhip, 
eſpecially in ſo plain a caſe as the preſent was; indeed in 
doubtful caſes, it is probable the court would order the party 
claiming the guardianſhip to bring a bill ; that the application 
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now made was the more reaſonable, as an affidavit would be 
produced, proving that Mr. Hopkins, againſt whom this pe- 
tion was exhibited, had been often ſeen to kiſs the ſaid teſta- 
tor's eldeſt niece, and to go into her chamber; and that there 
was reaſon to ſuſpect him of ſome intentions to inveigle 
affections in order to a marriage. | 

On the other ſide Mr. Hopkins, againſt whom this com- 
plaint was made, owned he had frequently ſaluted the teſtator's 
eldeſt niece, as being his relation, and whom he apprehended 
to have been in ſome meaſure under his care, being in the ſame. 
houſe, and placed there by the teſtator : but that, whenever 
he ſaluted the eldeſt, he alſo ſaluted the two youngeſt, who 
being of ſuch tender years, it could not be ſuſpected he had 
any ill intentions : that the will of the teſtator had ſufficiently 
guarded the young ladies againſt any improvident matches, 
by having deviſed over their portions, in caſe any of them 
ſhould marry under twenty-one, without the conſent of the 
executors. He moreover ſwore, that he had no undue defign 
in ſaluting the teſtator's nieces, or any of them. Alſo Sir 
Richard Hopkins and Mr. Rudge, two of the executors, being 
then in court, declared, they had often heard the teſtator ſay, 
he never intended his nieces ſhould be educated by their 
father and mother, fince they would, as his expreſſion was, 
learn nothing there but low life. 


Lord Chancellor : The father is intitled to the cuſtody of his 
own children during their infancy, not only as guardian by 
nurture, but by nature, and it cannot be conceived that, be- 
cauſe another thinks fit to give a legacy, though never ſo 
great, to my daughters, therefore I am by that means to be 
deprived of a right which naturally belongs to me, that of 
being their guardian. But notwithſtanding this declaration, 
yet I am of opinion, and do not ſee any precedent (a) to the 
contrary, that I cannot in ſo ſummary a way as on a petition, 
and without a bill, deliver over the bodies of theſe infants to 
their father, any more than I could, on a bare petition, order 
a truſtee to deliver over poſſeſſion of the truſt-eſtate to the 
ceftui que truſt, who muſt in that caſe bring his bill, and ſo muſt 
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(a) See nevertheleſs the caſe of Mr. Juſtice Eyre and the Counteſs of Shafteſ- 


bury, and the Precedents there cited, vol. 2. 118. 
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the petitioner do here. There are legal remedies for the te- 
covery of a ward, (viz.) a writ of [A] raviſhment of warl, 
homine replegiando and habeas corpus. 


In the mean time the father having thus an undoubted 
right to the guardianſhip of his own children, if he can any 
way gain them, he is at liberty ſo to do, provided no breach of 
the peace be made in ſuch an attempt: but the children muſt 
not be taken away by him in returning from, any more than 
coming to, this court; and it will be a contempt in any perſon 


efering ſo to do. 


And his Lordſhip aſked the eldeſt daughter then in coun, 
whether ſhe was under any force, and where ſhe would rather 
be? who replied, ſhe was not under any force; and that, 

though ſhe had all imaginable duty for her father and mother, 
yet her uncle the teſtator having been ſo kind to her by hi 
will, ſhe thought herſelf under an obligation to continue where 
he intended ſhe ſhould, and that ſhe thought it to be his in- 
tention ſhe ſhould continue in the houſe where he himſelf had 
placed her. Whereupon the Lord Chancellor diſmiſt the pe- 
tition ; but directed Mr. Hopkins, who had the young ladies in 
his cuſtody, to permit their father and mother, at all ſeaſon- 
able times, to have acceſs to and ſee their children. 


E Www 


etc cmd 
— — 


[A] Sed guære, Whether this writ will lie, unleſs the defendant in the action 
takes away the ward? and as to a homine replegiando and habeas corpus (which lalt 
eſpecially ſeems calculated only for the liberty of the ſubject;) if the parties 
brought up thereon will acquaint the court, that they are under no force, the 
court will let them go back to the places from whence they came ; or, if they ap- 
pear to be under reſtraint, will ſet them at liberty, but not deliver them into the 


' cuſtody of another; nor in a proceeding of that nature, determine private rights, 


as the right of guardianſhip evidently is ; for then the parties would be concluded 
from any appeal or writ of error thereon. Poſſibly, in an action de cjectione cuſo- 
diæ, the very right of guardianſhip might properly come in queſtion ; and thus, 
to the beſt of the editor's remembrance, it was determined in the caſe of The King 
verſus Smith, in B. R. Tria. 7 & 8 Geo. 3. 3 
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Cowper ver/us Clerk. Caſe 38. 
Tun was to be relicved againſt an excelſive fins Ke 


impoſed by the defendant Sir Themas Clerk, knt. upon 1 Eq. Ca. Ab. 


Mr. Spencer Cowper, (late Mr. Juſtice Cowper,) for a water- 22 — 


mill, and ſome land, held of Sir Thomas Clert's manor of — 


Brickendon, in Hertfordſhire, by copy of court- roll. equity, for an 
exceflive fine be- 

eauſe this is determinsble at law. But, to avoid multiplicity of ſuits, ſeveral copyholders m 

join to be relieved againit a genera) fine that is excefſive. 


The caſe was thus : A miller was ſeiſed in fee of a mill and 
a {mall parcel of land within the manor of Briekendon, held by ([ 156 } 
copy of court roll of the ſaid manor, the ſtream of which 
mill run by ſome of the lands belonging to the late Mrs. 
Cullen's ſeat and eſtate at Herting ford-Bury, in Hertfordſhire z 
and banks were erected by the ſaid miller in the lands of the 
ſaid Mrs. Cullen, (then an infant) by the conſent of her guar- 
dian, Mrs. Cullen coming of age, ſold her ſeat and eſtate at 
Herting ford-Bury to Spencer Gowper eſq; who threatning to 
pull down theſe banks which were in his land, and which 
would in a great meaſure deſtroy the mill; the miller and Mr. 
Juſtice Cotper came to an agreement, that the miller ſhould 
convey the mill, and a ſmall parcel of land thereunto adjoining, 
unto Mr. Juſtice Gowper in fee, who was to procure a licence 
from the lord of the manor to leaſe the copyhold mill and 
premiſſes, that before were let at a leſs rent, to the miller for 
ninety-nine years, at 20/, per annum. Accordingly the 
miller ſurrendered the copyhold mill and premifles to the uſe 
of Mr. Juſtice Cowper and his heirs, who being thereunto ad - 
mitted, did, by virtue of a licence from the defendant Sir 
Themas Clerk, demiſe the copyhold premiiles to the miller for 
ninety-nine years, at 20/. per annum rent. But at preſent 
the improv'd value of the ſaid mill, land, houſe, and barn built 
thereon, was about 60/, per annum. 


The fines to be paid on deſcent and alienation of theſe copy- 
holds were uncertain, and the defendant Sir Thomaz Clerk, ſet 
2 fine on Mr. Juſtice Cowper's admittance to the copyhold 
in queſtion, of 120 J. which he refuſed to pay, inſiſt- 
ing that it was unreaſonable, and that it ought to be 
according to the value of 20/4, per annum, it having 
been 
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been fo let with Sir Thomas Clert's privity (as was ſaid, but not 
proved) when he gave a licence to let it for ninety-nine 
years; that indeed after the ninety-nine years ſhould be ex. 
pired, the improved value might then be the meaſure of the 
fine, It was further urged, that the value of the mill was in- 
creaſed by the banks ſet up on Mr. Juſtice Cwper”'s land, 
which he might pull down at pleaſure, and therefore the bene- 
fit ariſing to the mill, in conſequence of ſo precarious an ad. 
vantage, ought not to enhance the fine. | 


On the other ſide it was ſaid, that the banks having been 
erected on Mr. Juſtice G:oper's land, by the conſent of the 
infant's guardian; and, in conſideration of the quiet enjoy- 
ment of theſe banks, great ſums of money having been ex- 
pended thereon, and the eſtate, with theſe banks then erected, 
having been purchaſed by Mr. Juſtice Cowper, it was not in 
his power to pull them down: that the matter complained 
of (viz.) the unreaſonableneſs of the fine, was properly de- 
terminable at law, not in this court. Moreover, all the 
equitable circumſtances of the bill, in reſpect of the fine ſet 
on Mr. Juſtice Cowper in his life-time, and likewiſe with re- 
gard to that demanded of the heir ſince his death, ſeemed fully 
anſwered by the proofs. 


The Lord Chancellor was of opinion, that a bill could not 
be brought by a ſingle copyholder to be relieved againſt an ex- 
ceſſive fine; in regard the fine inſiſted to be exceſſive, ought 
to be tried by a jury, before whom all the depoſitions in the 
preſent caſe, touching the unreaſonableneſs thereof, would 
be proper evidence; though his Lordſhip admitted that a bill 
might lie in order to ſettle a general fine to be paid by all the 
copyhold tenants of a manor, to prevent a multiplicity (1) of 
ſuits; and that with this diverſity wexe the caſes cited ſor the 
plaintiff, from the firſt Chancery Reports, 8vo. (a) to be un- 
derſtood. Whereupon the plaintiff's bill was diſmiſſed with 
coſts (2). 


— 


— —_ 


(1) Vide Difrey v. Robertſon, Bunb. 282. Benderie v. Prentice, t Bro. Cha. 
= 41. Baker v. _—_ Sel. Ca. in Cha. Rep. 200. 


74. Mayor of Yor 


v. Pilkington, i Atk, (2) Reg. Lib. A. 1732. fol. 117. 
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Lake verſus Craddock & al. 


On an Appeal from the Decree at the Rolls. 


HE caſe was thus: Great part of the lands in e 
* Thereck, in Eſſex, having been overflowed by the river 
Thames near Dagenham, and the land-owners not thinking 
it worth their while to pay the aſſeſſments made on them by 
the commiſſioners of ſewers ; the commiſſioners decreed the 
lands to be forfeited, and conveyed them to three truſtees in 
truſt to ſell, and raiſe money for the draining of theſe over- 
flowed lands. The defendant Craddect's father, the plaintiff 
Lale, and three others, (five in all) having entered into an under- 
taking to drain the level, or overflowed lands of Weft Thoreck, 
the truſtees for the ſale, by the conſent and direction of the 
commiſſioners of ſewers, did, by deed indented and inrolled, 
dated the 8th of February 1695, in conſideration of 5145 J. 
paid to the commiſſioners by the five purchaſers, convey this 
level to the defendaht Craddect's father, the plaintiff Lake, 
the three others and their heirs ; upon which ſeveral ſums of 
money were d in carrying on the undertaking ; and in 
1699, the defendant #s father paid his laſt contribu- 
tion, which, with what he had advanced before, came in all 
to 1025 J. After wards, it ſeeming to be an enterprize, which 
would prove very expenſive, and there being ſome uncertainty 
as to the ſucceſs of it, the defendant Craddect's father wholly 
deſerted it, and never more concerned himſelf therewith. 


The four other undertakers were adviſed, that ſome neigh- 
bouring lands would be of ſervice to their deſign ; upon 
which, in April, 1703, they purchaſed the manor of Porret- 
Halls in Weſt Thorach, of the Lady Smith, for 2550 J. and in 
February following, purchaſed the moiety of the rectory and 


 tythes of Ven Thoroch, for 1400 J. of Sir Charies Tyrrell; 


which two purchaſes were thought uſeful in the undertaking, 
and were made in the names of the four undertakers, omitting 
Craddock ;, nor did it appear that he was ever conſulted there- 
in, or deſired to contribute to the purchaſe, Craddeck the 
father died, leaving the defendant Craddeck the ſon, his heir 
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Caſe 39. 


Lord Chancellor 
KI G. 


Five perſons 
purchaſed Weſt 
Thorock level 
from the com- 
miſlioners of 
ſewers, and the 
purchaſe was to 
them as join- 
tenants in fee; 
but they con- 
tributed rate- 
ably to the pur- 
chaſe, which was 
with an intent 
to drain the le- 
vel; after which 
ſeveral of them 
died ; they were 
held to be ten- 
ants in common 
in equity and 
though one of 
theſe five under- 
takers deſerted 
the partnerſhip 
for thirty years 
yet he was let 
in afterwards, 
and on what 
terms. 
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and executor. The plaintiff, Sir Bibye Lake, one of the 
original partners, brought this bill againſt the reſt of the part- 
ners, or their repreſentatives, for an account and diviſion of 
the partnerſhip eſtate, And on the firſt coming on of the 
cauſe at the Rolls, his Honor referred it to the Maſter to ſtate 
a caſe between the parties, for the judgment of the court, 
And the Maſter having made his report, the cauſe was there- 
upon heard, when the principal (or rather the only) queſtion 
was, whether theſe five purchaſers, having made this purchaſe 
jointly, ſo as to become in law jointenants, the ſame ſhould 


ſurvive in equity? 


The Maſter of the Rolls, on debate, (a) decreed, that the 
ſurvivorſhip ſhould not take place; for that the payment (1) 
of money created a truſt for the parties advancing the ſame; 
and an undertaking upon the hazard of profit or loſs was in 
the nature of merchandiſing, when the jus accreſcendi (O is 
never allowed; that, ſuppoſing one of the parcners had laid out 
the whole money, and had happened to die firſt, according to 
the contrary conſtruction, he mult have loſt all, which would 
have been moſt unjuſt, Wherefore it was decreed, that theſe 
five purchaſers were tenants in common, not only as to the 
level lands, which were firſt purchaſed, but alſo with reſpect 
to the lands bought afterwards by the four undertakers, of the 
Lady Smith, and Sir Charles Tyrrell ; but that the defendant 
Craddock ought not to have the benefit of chis tenancy in com- 
mon, unleſs he would pay ſo much money as would make up 
what had been already advanced by his father, equal to what 
had been contributed by each of the other partners, together 
with intereſt for the ſame, from the reſpective times that Crad- 
dick the father ought to have made thoſe payments; and on 
the defendant Craddect's paying the ſame, then all the ſaid lands 
to be divided into five parts, the defendant Craddock to have 
one fifth 3 but on default of payment, rhe defendant Craddect 
to be excluded, and the lands to be divided and diſtributed 
into four parts among the four other partners, 


From this decree the defendant Craddect appealed to the 
Lord Chancellor, inſiſting, that he ought either to receive 


— 


— 


(1) Vide Rigden v. Vallier, 3 Atk. v. Patolet, 1 Atk. 467. and 2 Atk. 55. 
731. and 2 Vez. 258. S. C. Partridge S. C. Hall v. Digby, 4 Bro. P. C. 224. 


back 
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back the 1025%. which it was admitted his father expended in 22 2 
this undertaking, or to be allowed to come in for a ſhare of 
the level only, and not to be bound to contribute towards the 
two purchaſes made by the four other undertakers, of the Lady 
Smith and Sir Charles Tyrrell ; that the four otlier undertakers 
had choſen to make theſe two purchaſes in their own names 
only, by which they ſeemed to have excluded Craddeck from all 
concern therein, and of which, had it proved never fo bene- 
ficial he would have had no means of forcing them to admit 
him to a-ſhare z and therefore, now it had turned out a loſing 
bargain, there could be no reaſon to compel him to bear a 
proportion of the loſs, Beſides, there was nothing in the ar- 
ticles empowering the partners, or the major part of them, to 5 
buy lands; and by the ſame reaſon that they would oblige 
Craddeck to pay his ſhare towards theſe purchaſes, they might, 
if they had fancied buying half the country, have compelled [C 161 } 
him to contribute to that alſo; that it was difficult to con- 
ceive how the uplands thus purchaſed, much leſs the tithes, 
could be of any uſe in the undertaking ; though as to the 
charge of draining the level, excluſive of the two purchaſes, 
the defendant Craddock was willing to advance his proportion. 


It was moreover pretended, that the decree was unreaſon- 
able on account of its having directed, that the defendant 
_ Craddech, in order to be admitted to one fifth, ſhould pay not 
only his proportion of theſe two purchaſes, but alſo of the 
intereſt of the purchaſe money, from the time that his father 
ought to have made theſe payments; whereas the direction 
ought to have been, that an account ſhould be taken of the 
profits of theſe two purchaſes, which profits might have 
amounted to as much as the intereſt, or if not to quite ſo much, 
yet that the defendant Craddeck ought to pay no more towards 
ſuch intereſt, than the deficiency of the quantum of the profits 

would come to, 


To which it was anſwered by Mr. Solicitor Ta/bot ; that 
as the defendant Craddzct's father and himſelf had for ſo long 
a time (near thirty years) relinquiſhed and abandoned the 
partnerſhip; and in regard the defendant Craddeck had no 
manner of right thereto, but through the indulgence of a court 
of equity, (it being by law a jointenancy, and as ſuch belong- 
ing to the ſurvivors; ) it was a favourable decree to let him in 

K 2 upon 
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ones upon any terms, and ſurely the terms now offered him muſt 
appear reaſonable, (viz.) that he ſhould, upon his con- 
tributing to all the expences that had been contracted and 
incurred by reaſon of any purchaſes, or otherwiſe, in the 
proſecution of the undertaking be admitted to one fifth 
L 162 ] of the partnerſhip z that had the defendant Craddock brought 
his bill for the benefit of ſuch undertaking, he could not have 
hoped to ſucceed on any other conditions; that it was till 
ſtronger againſt him, in that he now ſeemed to decline med- 
dling with the undertaking ; ſo that here was rather great 
favour ſhewn him, than any hardſhip impoſed ; that he was 
not abſolutely, and at all events, bound by this decree to pay 
his proportion towards the new purchaſes, but had it in his 
election, whether he would do it or no; that as to the intereſt 
which was required of him, previous to his being admitted 
into the partnerſhip, it was reaſonable he ſhould pay it for his 
default in not having contributed his ſhare of the principal 
before, which, if he had done, he would not have been charg- 
ed with the intereſt ; and this was ſome diſadvantage to the 
other four partners, who had been deprived of their arrear of 
intereſt for near thirty-five years; that in truth the deſign of 
the defeadant Craddock appeared to be to delay matters, and to 
defer the bringing in of his money and intereſt, till ſuch time 
as this long account of the profits ſhould be taken, which 
would require many years ; and that, if the defendant's ſhare 
of the profits of theſe two purchaſes ſhould exceed his propor- 
tion of intereſt, the ſurplus, on the making up of the accounts, 
muſt be paid him. For which reaſons the decree of the Maſter 


of the Rolls was [B] affirmed. 


[B] Nov. 1733, under the name of Lake verſus Gib/on & al”, and the 10/. 
depoſited with the Regiſter, ordered to be divided between the plaintiff and the 
other defendants, who were four of the proprietors of the marſh lands in the 


pleadings mentioned, 
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Sir Samuel Marwood, Baronet, ver/us Cholmley 
Turner, Eſq; 


8 IR Henry Marweed, Baronet, ſeiſed in tail male, with re- 
mainder to himſelf in fee, of a conſiderable real eſtate 
in Yorkſhire, and alſo ſeiſed of an eſtate for three lives of the 
manor of Stanton, in Yorkſhire, held of the Archbiſhop of Tr, 
and granted by the Archbiſhop to Sir Henry and his heirs, for 
three lives, made his will dated the 7th of June, 1711, 
whereby taking notice, that his nephew the plaintiF (now Sir 
Samuel Marwood) would be intitled to the baronetſhip, in caſe 
he ſurvived his father, and the teſtator his uncle, the teſta- 
tor did by his ſaid will deviſe a conſiderable part of his free- 
hold eſtate to his nephew, the plaintiff, for his life, remainder 
to truſtees to ſupport contingent remainders, with remainder to 
the firſt, c. ſon of the plaintiff in tail male ſucceſſively, re- 
mainder over: and deviſed his ſaid leaſehold eſtate to two 
truſtees, and their heirs, during the three lives; expreſſing an 
ardent defire, that the truſtees would take care, from time to 
time, to renew the leaſe, and uſe their utmoſt endeavours to 
preſerve the eſtate to the heirs male of the family, as long as 
the honour of baronetſhip ſhould continue therein, and made 
the defendant, Cholmley Turner, executor. Sir Henry had no 
iſſue male, but the plaintiff was his nephew, (viz.) his next 
brother's eldeſt ſon ; and the heir at law of Sir Henry was his 
grand-daughter Fane, being the daughter of his only deceaſed 
ſon, and married to the defendant, Cholmley Turner. 


After the making of the will, Sir Henry Marwod did by 
leaſe and releaſe convey the eſtate of which he was ſeiſed in 
tail male, c. to the truſtees and their heirs, to the uſe; of 
them and their heirs, in order to make them tenants to the 
precipe for ſuffering a common recovery; which common 
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Caſe 40. 


Lord Chancellor 
KinG. 


2 Eq. Ca. Ab. 
469. pl. 18. 
775 pl. 27, 23. 
Tenant in teil 
male r-mainder 
to himſelf in 
ſee, deviſes his 
lands to. 5. 
and then ſuffert 
a recovery to 
the uſe of hime 
ſeif in ſee, and 
dies without 
idſue male; this 
is a reVoc-tion 


of the will. 


( 164 ] 
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Mazwood v. 


Turner, 


L 165 ] 
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recovery is, in the beginning of the deed, ſaid to be for the 
docking and barring of all eſtates tail and remainders, and for 
veſting the fee-ſimple of the premiſſes in Sir Henry and his 


| heirs. And the recovery is by this deed declared to be, to 


the uſe of him and his heirs, after which a recovery was ac- 
cordingly ſuffered, in which Sir Henry was vouched. The 
teſtator alſo, after the making of the will, ſurrendered his 
leaſe for lives, and took 2 new leaſe of the Archbiſhop of York, 
to him and his heirs for three lives, and put in his grandſon, 
Cholmley Turner, as one of the lives; the deeds and recovery 
were executed and ſuffered in 1718; Sir Henry Marwoeod died 
the 28th of Octeber, 1725. 


Upon the back of the will theſe words were written (and as 


_ ſuppoſed) by the teſtator's own hand; zhis is my will ; after- 


wards theſe words were written z but not now fo intended 
to be. | h 


In the ſpiritual court, by reaſon of theſe words, but not now 
fo intended to be, the will was ſet aſide, and adminiſtration 
granted generally to Henry Peirce, a daughter's ſon of Sir 
Henry Marwod; though this (it was ſaid) was done without 
much oppoſition from the defendant Cholmley Turner, the exe- 
cutor thereof; but whoſe intereſt it was to conteſt the will, 


as to the real eſtate. 


With reſpect to the freahold eſtate ; the common recovery, 
and the deed by which the premiſſes were conveyed to truſtees 
and their heirs, declaring the uſe of the recovery to Sir Henry 
Aarwo:d, and his heirs; theſe being all ſubſequent to the will, 


and inconſiſtent therewith, as declaring the premiſſes ſhould 


go to his heir at law, and not to his deviſee; it ſeemed to be 
not much oppoſed, but that the ſame were a revocation. 
Beſides a common recovery, as it is a folemn conveyance up- 
on record, and ſtronger than a feoffment, muſt needs be a 
revocation z the recovery being ſuffered by the tenant in tail, 
plainly gains an abſolute fee derived out of that eſtate- tail, 
and which fce was never deviſed ; conſequently it muit be 
even ſtronger than the caſe, where a man having lands, de- 
viſes them, and afterwards makes a ſeoſfment of them, tho 
to the uſe of himſelf and his heirs, and though this uſe be the 


old uſe, and the old eſtate, yet, according to the ſeveral caſes 
| in 


* 
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in 1 Rall's Abr. 614, title Deviſes revoked, this is a revoca- 
tion; and the caſe in 3 Levinz 108, Difter v. Diſter, was 


165 


Manwoop v. 
Tuns ts. 


cited, as in the very point ; of which opinion was alſo the Lord 


Chancellor (1). 


With regard to the other point; it being written on the 
back of the will, this ic my vill, but not now fo intended to be; 
and the ſpiritual court having conſtrued this to be a revoca- 
tion of the will, and thereupon granted adminiftration, as if 
Sir Henry Mar wood had died inteſtate : the Lord Chancellor, 
primg facie, inclined to think that this eſtate pur autre vie was, 
ſince the ſtatute of frauds, to be taken as perſonal eſtate; from 
whence it would follow, that the will being ſet aſide in Diqtera 
Commons, the whole diſpoſition of the perſonal eſtate thereby 
was void, and conſequently that the will, as to this lea{chold 
eltate, fell to the ground, eſpecially as a leaſe pur aire vie is 
now made liable to pay debts. 


To which it was anſwered (and the court at length allowed 
of the anſwer) that the leaſe being granted to Sir Henry and 
his heirs for three lives, this was a freehold deſcendible, and 
a real eſtate ; and though by the ſtatute of.frauds it is made 
liable to debts, yet it is only to debts by ſpecialty wherein the 
heir is bound, and conſequently to ſuch debts only as a fee- 
ſimple eſtate is made liable to (2). Then this being a real 
eſtate, what would be a revocation of a will as to a perſonal 
eſtate, is no revocation thereof in regard to this; and ſuch an 
indorſement only, eſpecially ſince it did not appear whoſe hand 
writing theſe latter words were, [but not now ſo intended to 
be] could be no revocation, 


The only remaining queſtion of difficulty was, whether Sir 
Henry Marwo2d's ſurrendering the old leaſe, and taking a new 


one to him and his heirs for three lives, ſubſequent to the will, 


was a revocation of the will? 


—_— 


[ 166 J 


A leaſe granted 
to one aad his 
heirs for three 
lives, is a real 
ellate ; and tho? 
by the ſt · cute of 
frauds it is made 
liable to pay 
debrs, yet it is 
only ſuch debts 
as bind the heir; 
and where the 
ſpiritual court 
ſet alide a will 
diſpoſing (iater 
alia! of ſuch 
ellate 23 rr vok 


ed; this ſentence did not affect the deviſe of (uch real cate, 


One ſeiſed of a 
leaſe for lives, 
geviſes it, and 
afterwarcs re- 
news; the re- 
renewal is a re- 
vocation uf the 
will. 


— — 


(1) Parſons v. Freeman, 3 Atk. 741. 
and 1 Wilf. 308. 8. C. Darley v. 
Darlez, 3 Wilſ. 6. and 7 Bro. P. C. 
177. Sparrow v. Hardcaſtle, 3 Atk. 803. 
Et vide Martin v. Strat ea, 1 Will. 2. 
66, 2 Stra. 1179. and 4 Bro. P. C. 


CK 4 


1952, 
Rep. 40 


ante, 2 vol. 381. 


486. S. C. Roe v. Griffith, 4 Burr. 
— v. Anal, 1 Bro. Cha. 


44) Vide Duke of Devon v. Atkins, 


And 
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And it was inſiſted for the plaintiff, that this was no revo- 
cation : for that it would weigh with the court, what ardent 
deſires the teſtator had expreſſed in his will, that his truſtees, 
to whom this leaſe was deviſed, ſhould uſe their utmoſt en. 
deavours to continue the leaſe in the male line, as long as 
there were any to inherit the honour ; that as to the ſurrender 
of the old leaſe, this being only to take a better and more be. 
neficial eſtate, was all intended for the advantage of the de. 
viſee, to give him a larger, a more extenſive intereſt than he 
had before, and to increaſe the bounty that was before deſign. 
ed him; now to make ſuch an intended act of kindneſs, a de- 
ſtruction of the will, would be to invert, in the higheſt de- 
gree, the meaning of the teſtator; that the renewal of a leaſe 
was only a grafting upon the old ſtock, which muſt be of 
the ſame nature with that ſtock, a continuation of the ſame 
eſtate, with ſome little addition to it; that this was demon- 
ſtrated by the common caſe, where a truſtee of a leaſe for 
lives, when all the lives but one are expired, renews for the old 
life and two new ones, and the old life dies; here, though the 
truſtee renews the leaſe out of his own pocket, and though 
the leaſe had been quite at an end, if he had not renewed; yet 
this renewed leaſe ſhall be taken to be ſubject to the ſame 
truſts as the old leaſe was, and a continuation of the ſame 
eſtate; that a conſiderable part of the revenues of the king- 
dom conſiſts of leaſes cither from the church, or colleges, or 
lords of manors, eſpecially in the Weſt ; and that it is very 
uſual to make proviſions for younger children out of theſe 
leaſes, which commonly require a renewal every ſeven years, 
or upon the dropping of a life; and if one ſo ſeiſed or poſſeſſed, 
having made his will, and thereby provided for a younger child 
or children, ſhould ſoon afterwards renew the leaſe, but for- 
get to republiſh his will (which might often happen) if the 
child ſhould be thereby leſt unprovided for, ſuch a conſtruc- 
tion might create the greateſt inconveniences ; that no judg- 
ment at law, nor one decree in equity, had been cited, where- 
by it had been determined, that the bare renewal of a leaſe 
was a revocation of a will. 

In 2 Fern. 209. Alferd verſus Alford, Hil. 1690. on: de- 
viſed a leaſe to his daughter, and afterwards renewed the leaſe 


by PS the life, ſubſequent to which he annexed a 
codicil 


nen 


” 
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codicil to his will, though without taking notice of the leaſe - aww 
in ſuch codicil. In this caſe, according to the book, it was 

left a queſtion, whether the renewal of the leaſe was a revoca- 

tion, or not, of the will, and the point is not there deter- 

mined ; but upon looking further into the cafe, and ſearching 

the Regiſter's book, it appears to have been ruled by the court, 

that the codicil being annexed to the will, was a republication 

of the will, if the renewal of the leaſe had been a revocation. 


Alſo in the caſe of Adean verſus Templar, heard at the Rolls, — (fe 
the 15th of June, 1722. A man had five ſons, and by his caſe of a leaſe 
will gave a college leaſe to his ſecond ſon, and having made a for yeus- 
ſuitable proviſion by his will for all his other ſons, bequeathed 
the ſurplus of his eſtate among all his five children, after which 
the teſtator renewed the college leaſe, and the eldeſt ſon 
brought his bill, as one of the reſiduary legatees, for his ſhare 
of this college leaſe, ſuppoſing the deviſe of it to the ſecond 
ſon to be revoked by the ſubſequent renewing thereof ; and 
this being at that time ſolemnly debated, the Maſter of the 
Rolls held it a caſe of very great conſequence, and that it 
might prove very inconvenient and an hardſhip, to conſtrue 
that to be a revocation of the bequeſt, which in all probability [ 169 J 
was intended for the benefit of the legatee; his Honor there- 
fore ordered the Maſter to ſtate the matter ſpecially, and re- 
ſerved coſts z whereupon the eldeſt ſon was well adviſed, and 
proceeded no further in this cauſe, but permitted the ſecond 
ſon [A] to enjoy the leaſe deviſed to him, notwithſtanding the 
pretended revocation by the renewal ; ſo that the authorities 
were rather for the plaintiff than againſt him. 


But it was further urged, that if this renewal of the leaſe 
was a revocation in law, yet it would not be ſo in equity, but 
the renewed leaſe would be ſubject to a truſt for the deviſee; 
that accordingly, if a man deviſes lands in fee to A. and aſter- 
wards makes a mortgage thereof in fee ; this mortgage in fee, 
though a revocation of the will in law, yet is none in equity, 


r 


LA] This appears to have been the caſe of a leaſe for years, which, notwith- 
ſanding the doubt the court of B. R. ſeems to have been in, in the caſe of Bunter 
v. Cork, Salk. 237. whether it would paſs by a will, made before the purchaſing 
thereof, has been ſince clearly held to paſs by ſuch will. See the opinion of the 
Lord Macclesfield, in the caſe of Wind v. ehyll £&& Albene, vol. 1. 575. where bis 
Lordſhip alſo held, that no freebold eſtate can paſs by ſuch will, and why. 

but 
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* but the right of redemption ſhall {till paſs by the will: for that 
the conveyance by way of mortgage was only for a particulyr 
end, (v.) to borrow money upon the eſtate, and to make x 
pledge for that purpoſe. So in the preſent caſe, the ſurrender 
of the old leafe is in order only to procure a new one, though 
ſuch new leaſe [B] is taken to the lefſee and his heirs for the 
dare three lives, So if one that has articled “ to buy lands (a) 
Greenhiil, ſhould afterwards deviſe theſe lands, and then the perſon that 
has contracted to ſell the lands to him, ſhould convey the ſame 
(*:70 ] purſuant tothe articles; this is no revocation in equity, but the 
equitable right, which the teſtator has to the land articled to be 
purchaſed, ſhall paſs by the will, and the teſtator's heir at lay 

be a truſtee for the deviſee. 

By all which caſes it was ſaid ſufficiently to appear, that a 
will may be revoked at law, and yet be ſubſiſting in cquity; 
ſo that taking it in the preſent caſe, that the renewal of the 
leaſe was a revocation at law, the ſame would not however 
operate as ſuch in equity; and that this was ſtill the ſtronger 
in that the teſtator by his will had directed, that the truſtees” 
renewal of the leaſe ſhould be a means made uſe of to conti- 
nue and preſerve the eſtate in the family. 


But it was inſiſted on the other ſide, and ſo held and de- 
creed by the Lord Chancellor, that this renewal of the leaſe 


ht WP 


LB] A. and B. tenants in common of lands in fee. A. by will dated 25 Jam. 
ary, 1719, deviſed his moiety in fee; afterwards 4. and H. made partition by 
deed, dated 16 May, 1722, and fine, declaring the uſc, as to one moiety in ſeve- 
ralty, to A. in fee; and as to the other moiety in ſeveralty to B in fee; on its 
being ſent by the Lord Chancellor Xing to the Judges of the King's Bench to give 
their opinion, whether this was a revocation of the will? it appears by the Re. 
giſter's book, that the court, ( viz.) Lord Raymond, Chief Jultice, Page, Proty: 
and Lee, ]uſtices, certified, 

« That they were all of opinion, that the will of the ſaid 4. was not revoked 
& by the deed and the fine levied in purſuance thereof; and that the ſaid 4. 
4% ſhare of the lands contained in the deed, and the fine levied thereon, did pa! 
« by the will of the ſaid A.“ with which the Lord Chancellor concurred, and 
ordered that the ſeveral truſts in the ſaid will of A. ſhould be eſtabliſhed. Lach- 
v. Kidby, April 9, 1730. (1) But if 4. deviſes land and levies a fine, and the 
caption and deed of uſes are before the will, but the writ of covenant is returnable 
after the will, this ſeems a revocation ; becauſe a fine operates as ſuch from the 
return of the writ of covenant, and not from the caption. See Salk. 341. Lad 
verſus The Lord Soy and Seal. And yet this is a hard caſe, fince by the caption 
the party conuſor does all his part, and the reſt is only the act of the clerk or bis 
attorney, without any particular inſtructions from the party. 

(1) And fo, Si v. Roberts, 3 Burr. 1490. 
of 
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ſor three lives, was a revocation of the will as to this particu- 1 — v. 
Jar; for by the ſurrender of the old leaſe, the teſtator had put s 
all out of him, had diveſted himſelf of the whole intereſt; ſo 

that, there being nothing left for the deviſe to work upon, the 

will muſt ſall, and the new purchaſe being of a freehold de- 

ſcendible, could not paſs by a will made before ſuch purchaſe. 

But his Lordſhip wondered, that this caſe, which muſt have 

often happened, had not been before determined (1). 


There was left one other point in the caſe, which was this : A. covenants on 
Sir Henry Marwood in 1653, upon his marriage with Dorothy — — 5 
the daughter of Allan Bellingham, was to have 3000 J. portion — Pts yo 
with his wife, and to lay out that ſum in the purchaſe of land, ſertle © 6n 
to be ſettled on Sir Henry and his wife, and the heirs male of 4 . 


his body by her, remainder in tail male to the plaintiff's father. purchaſes the 
manor of D. 


It appeared, that Sir Henry did lay out the 3000 J. in the pur- „ich this 30001. 


chaſe of an eſtate called 4/comb in Yorkſhire, and afterwards _ 8 


ſuffered a common recovery thereof, having never made a ſet- fers a recovery 


tlement of it on the plaintiff's father in tail male, expectant + — 

on his own death without iflue male by Der ethy. lien on the 
land; ſo the 
recovery ſuffered 


of it diſcharges the lien, and bars B. of the benefit of the covenant, and of the remainder. 


And the court held without difficulty, that when the Aſcoms 
eſtate was purchaſed, and declared to be the land, which was 
to be appropriated and ſettled for the 3oco J. portion; then, 
and from that time, there was a lien upon the land, and the 
plaintiff's father became intitled in equity to a remainder 
in tail male therein, expectant on the death of Sir Henry 
without iſſue male by his lady; and that, when Sir Henry 
afterwards ſuffered a recovery of the premiſſes, ſuch reco- 
very barred the truſts: and that it had Jately been ſolemnly — 
determined by this court, that a recovery would bar a truſt. 
Whereupon the plaintiſf's bill was diſmiſſed in tate, but with- 
out colts, the Lord Chancellor thinking it a very hard caſe. 


— __ 


(1) Abney v. Miller, 2 Atk. 597. and ard, 3 Atk. 199. Rudftone v. Auderſon, 
ſo in chattel leaſes if ſpecifically be- 2 Vez. 418. Hone v. — 1 Bro. 
queathed, Abney v. Miller, ub. ſup. Carte Cha. Rep. 261. Coppin v. ernyhough, 
v. Carte, 3 Atk. 174. Stirling v. Lydi- 2 Bro. Cha. Rep. 291. 
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Caſe 41. 


Lord Chancellor 
KING. 


2 Eq. Ca. Ab. 

7. pl. 25. 

e by his will 
deviſes, that all 
his debts and 
legacies ſhall be 
paid by his exe- 
cvtor out of his 
— eſtate, 

that ſhall be 
ſufficient; but 
if nat, then that 
his executor, 
within twelve 
months after his 
death, ſhall ſell 
or mortgage fo 
much of his 
real eſtate, as 
Malt be ſuffici- 
ent for that pur- 
pofe,and(int'al') 
gives a legacy of 
xocol. to J. S. 
who dies within 
a year, and 


De Term. 8. Hill. 1732. 


Wilſon ver/us Spencer. 


OH Spencer, by his will dated the 31ſt of March, 1719 

deviſed, that all his juſt debts and pecuniary legacies 
ſhould be paid by his executor out of his perſonal eſtate, x; 
far as the ſame would extend, and in default of that fund, by 
and out of his real eſtate ; for which purpoſe he willed, tha 
his executor, within twelve months after his deceaſe, ſhouli 
levy and raiſe out of the perſonal eſtate, not otherwiſe ſpeci 
fically deviſed, and in default of ſuch fund and in aid thereof, 
by and out of his real eſtate, or by mortgage or ſale of ſuch 
part thereof, as might be ſuſſicient, the full and juſt ſum a 
10007. which ſaid ſum of 1000 J. he did thereby give and be. 
queath to his younger fon, Edward Spencer, to be paid hin 
by his executor immediately after the ſame ſhould be raiſed a; 
aforeſaid, And the teſtator did thereby charge all his rea 
eſtate with the ſaid ſum of 1000 J. for the purpoſe aforeſaid, 
and to anſwer the ſame in all events, in caſe the ſaid teſtator; 
perſonal eſtate ſhould prove deficient. 


the perſonal eflate is not ſufficient z this is a veſted legacy, and ſhall be paid to the executor of the 
Jegatee, though charged upon land ; for the words, within twelve months, denote the ultimate time, 
but the exccutors may pay the leg - cy ſooner, 


(a) See 1 Vern. 
204. 321. 


The perſonal eſtate was not ſuſſicient to raiſe this 10001. 
and Eduard Spencer, the legatee, died within the year, (viz.) 
eight months after the death of the teſtator. Whereupon the 
executor of Edward Spencer, the legatee, bringing a bill for the 
1000/1. the queſtion was, whether the perſonal eſtate being 
deficient, and Edward Spencer, the legatee, dying within the 
year, this 1000 J. legacy ſhould not be deemed a lapſed legacy, 
and fink in the land, for the benefit of the heir at law? 


Againſt the payment of the legacy it was urged, to hare 
been the conſtant rule of equity, ever ſince the caſe of Paul! 
verſus Paulet (a), that if a legatee of a legacy charged upon 
land dies before the legacy becomes payable, the land or real 
eſtate ſhall not be loaded for the benefit of an executor or 
adminiſtrator, but the legacy ſhall ſink in the land in favour 
of the heir; that in the principal caſe the legacy was no charge 
upon the land, until the end of twelve months ; no bill could 


be brought for the raiſing of it before that time; and to cal 
It 


as — mS_— ww MAnÞ — 
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Wit sor v. 


it a veſted legacy would be begging the queſtion, ſince a le- 1 
gacy given out of a real eſtate is not veſted, until it becomes 
payable, and in caſe of the legatee's death before that time, 
ſhall never be paid, but fink in the land; and as to what 
might be objected, that this legacy was not made payable at 


| 
= 4 certain determinate future day, (viz.) at the end of twelve 
e, 2 months, but only *vithin twelve months; ſo that the executor 
l, by was at liberty to pay it as ſoon as he pleaſed after the teſ- 
that tator's death, but muſt not defer payment longer than that 
ould time: to this it might be anſwered, that the law, in this caſe, 
ech. had appointed a time for payment, (viz.) the end of the 
cof twelve months after the teſtator's death; and that the legacy 
WM could not be ſaid to be due, till the ultimate part of that 
1 of time was come; like the caſe, where one ſeiſed in fee leaſes 
be. ſor years, rendering rent at Lady-day and Michaelmas ; if the 
him leſſor dies on Michaelmas day, yet, the rent not being due [ 174 ] 
I 2; until the end of that day, (viz.) not before [C] twelve 
rea o'clock at night, on the leſſor's dying before that time, 
id, it ſhall go to the heir, and not to the executor; that the 


words within twelve months are the ſame as, at or before 
the end of twelve months, and ſurely the 1000 /. could not 
be ſaid to be due or payable, until the end of the twelve 
months ; ſo that the legatee dying before, the land is dif- 
charged. And for this purpoſe were cited the caſes, in 
2 Vern, 416, of Yates verſus Fettiplace. 2 Vern. 617, Carter 


t verſus Bletſo, Duke of Chandos verſus Talbot (a), and that of (=) Val. 2. 6:6. 
10 Whiddon (1) verſus Oxenham, 7th of July, 1731, at the © 
i Rolls, 

e P 

j The Lord Chancellor admitted, that in all the former caſes, 


wherein a portion was ſecured out of land payable to a daugh- 
ter at eighteen, or marriage, and the daughter died before 
that age, or marriage; it was highly reaſonable the land ſhould 
be eaſed of the charge, when the only motive and induce- 
ment for making the ſame was at an end and determined, 
by the daughter's dying under eighteen or unmarried z and 


] If the leſſor lives till ſun-ſet, it becomes due to him, according to the caſe 
of S1uthern verſus Bellaſi, vol. 1, 178, 179. in the note. 7 


(1) 2 Eq. Ca. Ab. 546. pl. 24. 
conſequently 
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_ — conſequently before ſhe had any occaſion for a portion; but 
*  thatin the preſent caſe the legacies were all veſted by the fr 
words of the will, whereby the teſtator deviſed, that all tj; 
legacies ſhould be paid by his executors out of the perſony 
eſtate, if ſufficient, or elſe out of his land; and that the ſub. 
ſequent direction, that they ſhould be paid within twehe 
months after the teſtator's deceaſe, was faying no more than 
a court of equity would ſay without theſe words, mere ur. 
pluſage, and therefore could make no alteration, His Lord. 
[ 275 J ſhip took notice of a caſe ſtronger to this purpoſe, than any 
that had been cited, which is in 2 Fern. 424, Jackſon verſus 
(a) See alſo Pre. Farrant, (a), where a man by his will deviſed 500 J. portion 
AN to his daughter, to be paid by his exccutor, at her age d 
twenty-one, out of his perſonal eſtate, and the rents and pro- 
- fits of his lands; and if not raiſed by that time, that his exe. 
cutor ſhould ſtand ſciſed of the land, and take the rents there. 
of, until the 00. ſhould be raiſed and paid. The daughter 
married at eighteen, and died before twenty-one, Where. 
upon it was objected, that the portion ſhould fink, becauſe 
the daughter died before twenty-one. Or that, if it was to 
be raiſed, till it ſhould be only by the rents and profits, and 
not by a ſale. But it was decreed, that the portion ſhould be 
raiſed together with the intereſt and coſts, and by a ſale too, 
wherein the defendant, the heir, was forthwith to join; and 
this, although the incumbrances were ſo great, that the whole 
inheritance would produce little more than the 500 /. Where 
fore it was decreed in the principal caſe, that the legacy ſhould 
be raiſed with intereſt from the end of the year; and the land 
being deviſed to A. for life only, remainder to B. in fee ; the 
court would not direct the legacy to be raiſed (1) out of the 
annual profits, for that might wholly defeat the eſtate for liſe; 
but that the tenant for life ſhould only keep down the inte- 
reſt, and that the 1000 J. ſhould be raiſed by a ſale of 6 
much as would be ſuſſicient to pay the ſame with intereſt and 
coſts (2). | 
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(1) Vide Manaton v. Manaten, ante, (2) Reg. Lib. B. 1732. fol. 2½ 
1 vol. 234. 
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De Term. 8. Hill. 1732. 
Note; The Maſter of the Rolls was preſent in court, when 


this cauſe was heard, and on being ſpoke to by the Lord Chan- 


cellor, declared himſelf of the fame opinion (1). 


175 


Wit son . 
Srincts. 


———— 


ante, 119. 


Lomax verſus Holmeden. 


R. Lomax, late of St. Albans, in Hertford/bire, the 
plaintiff's grandfather, by his will deviſed all his lands 
and tenements to a truſtee, (one Mr. Graves Norton) and his 
heirs, to the uſe of the teſtator's wife for her life, ſhe paying 
200 J. per annum to his the teſtator's ſon, Caleb Lomax, until 
his age of forty years; and in caſe the wife ſhould die before 
the ſaid Caleb ſhould attain to the ſaid age of forty years, then 
to his (the teſtator's) daughters, and to their heirs, they pay» 
ing unto the ſaid Caleb 200 J. per annum, until his age of forty 
years: the teſtator hoping that his ſon Caleb would, by that 
time have lived to ſee his folly. After which the teſtator de- 
viſed the premiſſes to his ſon Caleb for life, remainder to 
truſtees and their heirs during the life of Caleb, in truſt to 
ſupport the contingent remainders, and from and after the 
death of Caleb then to the uſe of the firſt ſon of Caleb, and the 
heirs male of his body, with remainder to the ſecond, third, 
fourth and fiſth ſons of Caleb ſucceſſively, remainders 


over. 


(1) Vide Duke of Chandos v. Talbot, ante, 2 vol. 612. and Coxuper v. Scott, 


( 176 ] 
Caſe 42. 


Sir Jos ten 
IIEVI, 
Maſter of the 
Rolls. 


2 Eq. Ca. Ab. 
365. pl. 22. 
Deviſe to my 
daughter, until 
my fon ſhall at- 
tain his age of 
40 years, hoping 
by that time my 
ſon will have 
ſeen his folly. 
The ſon dies be- 
fore 40; the de- 
viſe to the 
daughters ceaſes. 
Deviſe to A. un- 
til B. ſhall at. 
tain 40 years, 
B. dies before 
403 A.'s eſtate 
ceaſes. Sec 

if the deviſe to 
A. be made a 
fund to pay 
debts or por- 
tions, which 


cannot be raiſed, until B. ſhall have attained his age of 40; in which caſe the word * ſhall” is zaken 


tor“ ſhould.” 

The teftator died, the wife alſo died. Caleb married, and 
had a ſon (the plaintiff Y but died before his age of forty years. 
And the bill being (inter al') for an account of the profits of 
the premiſſes from the death of Caleb, the plaintiff's father, the 
queſtion was, whether this eſtate deviſed by the will to the 
teſtator's daughters, until his ſon Caleb ſhould attain to the age 
of forty years, ſhould ſubſiſt, now Caleb was dead, until ſuch 
time as he ſhould, had he lived, have attained to his age of 
forty; or whether it determined by the death of Caleb before 
he arrived to that period ? 

It was argued for the defendants, the daughters of the 


teſtator, that this deviſe did create an abſolute title and inte- 
reſt 


(279-3 
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Lomax v. reſt unto them, until ſuch time as their brother ſhould haye 
MHotmepen tained his age of forty years, had he lived ſo long : and for 
this were cited 2 Vern. 35. Gofley verſus Gifford, but more 

particularly Lane 58, and 3 O. 19. Boraſton's caſe. 


But the Maſter of the Rolls, after time taken to conſider of 
it, and having mentioned and diſtinguiſhed upon the caſes 
that had been cited, decreed, that this eſtate, deviſed to the 
teſtator's daughters and their heirs, until his ſon ſhould come 
to the age of forty years, did determine on his dying under 
that age; and that, agreeably to all common ſenſe and rea- 
ſon, the term and intereſt thus deviſed mult ceaſe, when it 
became impoſſible for Caleb to arrive at that age, For, taking 
it literally, that the daughters ſhould enjoy the land until 
Caleb ſhould attain to his age of forty, this would be to make 
them hold it for ever: in regard Caleb, when he died before 
forty, could never afterwards attain to that age; that it is 
very true, where ſuch an eſtate or intereſt, as in the princi- 
pal caſe, is created for a particular purpoſe, as for a fund, ſup- 
poſe, for payment of debts, (which was the caſe of Boraſſn 
3 Co.) there, ſince the ſon might happen to die the next day, 
or ſoon after the teſtator, it would be very hard that ſuch an 
event, occaſioned purely by the act of God, ſhould defeat the 
fund provided on purpoſe for the benefit of creditors : and 
therefore in aid of the honeſt intention of the party, who may 
be ſuppoſed to have computed-the time wherein the profits 
of his eſtate would: be ſufficient for that end, in ſuch caſe the 
judges, by a liberal interpretation, have conſtrued the deviſcr 
to have meant, that the deviſee or executor ſhould: have the 
land for ſo long time as the ſon, if he had lived, ſhould hare 
arrived at the age mentioned : but that in all caſes where no 
ſuch intention appears, the eſtate or intereſt would abſolutely 

determine by the death of the party under the age ſpecified 
in the will. That ſuch conſtruttion ſeemed the more juſt in 
the preſent caſe, as the reaſon appeared why the teſlator cre- 
ated this intereſt by his will, until his ſon ſhould attain to his 
age of forty years, namely, in order to guard the eſtate 
againſt the ill conduct and extravagancy of his ſon, the will 
ſaying, the teſtator © hoped by that time his ſon would have 
&« ſeen his folly :” but his ſon dying before that time, the tcl 
tator's eſtate could not afterwards ſuffer, through any folly 
or 
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De Term. 8. Hill. 1732. 
or extravagance of the ſaid Caleb. Again, the will having 
given the eſtate, from and after the death of Caleb, to his [the 
fi Culeb's] ſon, there could be no reaſon. aſſigned why ſuch 
ſon ſhould be kept out of the eſtate until his father ſhould, 
had he lived, have attained to forty ; for by ſuch conſtruction 


the ſon would be puniſhed, not for any fault of his own, but 
only for the extravagance of his father: and it cannot reaſon- 


ably be intended, that the teſtator meant to diſinherit his heir 


at law, without any offence committed by him, , 


Another queſtion in the caſe was, that the deviſe was to 
the firſt ſon of the teſtator's ſon @a/eb and the heirs male of 
his body, with remainder to the uſe of the ſecond, third, fourth 
and fifth ſons of Caleb ſucceſſively, without ſaying for what 
gate, (the words ® of inheritance being by miſtake omitted) 
and there was a ſon of Ca/eb born before, but ſuch firſt ſon died 
very young, after which this ſon, the plaintiff, was born. 
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Lowax v. <a 
Horus. ? 


Deviſe to my ſon 
A. for life, e 


-mainder to his 


firſt ſon in tail 
male, remain- 
der to his ſe- 
cond, third, 
fourth, and fifth 
775 ſucceſſive · 

» ye _ 
ing for 


OS or — 


words tantamount. A. has two ſons, the former of whom dies in his life-time 3; the ſecond ſon 
Quarre. 


have an eſtate tail, being the firſt ſon at bis father's death. 


And the court held, that this ſon, the plaintif, being the firſt 
ſon at his father's death, was intitled to take an eſtate tail. 
For which was cited the cafe of Trafford verſus Aſhton, [E] 
2 Vern, 660. However, this point as it ſeems, could not 
now come in queſtion z for that the plaintiff would, in all 
events, be intitled to the premiſſes for his life (1). 


179 1 


— 


2 —— 


[E] Dre autem. For 1 of that caſe. ſeems rather againſt this con 
ſtruction, which is, at ot, better warranted by the caſe of Chadwick v. Doleman, 


in the ſame book, fol. 528 


(1) Reg. Lib. B. 1732. fol. 184. It tail as firſt ſon of Caleb, 1 Vez. 290. 
was afterwards decided by Lord Hard- Et vide Evans v. Af, 3 Furr. 1570. 


' wicke, that the plaintiff took an eſtate 


Vol. III. | 4 
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Caſe 433. Croft verſus Pyke. 


+ panel A Bill was brought by Grace the widow of Francis Crift, 
2 Eq. Ca, Ab, 1 for the recovery of the ſum of 1000/. ſecured by a bond 
2 entered into by the ſaid Francis Croft on his marriage with the 
GT - 4 Grace, unto her truſtee, for ſecuring 1000 1. to the ſaid 


Grace, in caſe ſhe ſhould ſurvive her then intended huſband, 


- 
we 
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Francis Croft was partner with Sir Francis Forbes in the 

. trade of a cotton merchant. The ſtock was 4000 J. of which 

each had a moiety, (viz.) 2000/, It appeared that after the 

marriage, the ſaid Francis Croft took out of the partnerſhip 

ſtock more than the ſum of 2000/7. which was his ſhare, 

After which Croft died, leaving his partner Sir Francis Forbes, 

and Thomas Archer, Eſq; executors, in truſt for his wife and 

only child. On the death of Craft, Sir Francis his partner, 

intermeddled with his perſonal eſtate, and buried the ſaid 

F 181 ] Croft; and there was a debt due from the ſaid Craft to the 

ſaid Sir Franciz by bond for 300 J. but Sir Francis died before 

he had proved the will of his teſtator Croft, and left the de- 

fendant Pyke executor. Thomas Archer renounced. Aſter- 

wards Grace Croft the widow died, and left her father Thann, 

Brampſton executor, in truſt for her child, whom ſhe made 

reſiduary legatee. The child brought the preſent bill, in 

nature of a bill of revwor, for the recovery of this 100c/. 10 
belonging to him under his mother's will. 


The child's grandfather, Thomas Brampſton, who was ext- 
cutor in truſt of the mother's will, was examined as a witneſs 
in the cauſe, to prove there was a fraud committed by vir 
Francis Forbes, ir. repreſenting the ſaid Francis Creft to have 
been his partner in a moiety of the ſaid 4000/. ſtock : where- 
as at that time he was partner only for a third; and after- 
wards was to have been admitted as a partner for a moiety, 
upon 
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upon his the ſaid Os paying to the ſaid Sir Francis 10001. 

part of his ſaid wife's portion, 
And it was inſiſted, that this Thomas Brampſton was no 
witneſs, becauſe he was executor, and though but exe- 
cutor in truſt for the infant plaintiff, and notwithſtanding his 
evidence did not tend to increaſe the aſſets for his own benefit, 
but for the benefit of the infant; yet an executor cannot be 
faid to be a diſintereſted perſon, being ſuable for the debt, and 
liable to pay coſts; and conſequently differing from the caſe 
of a common truſtee, (1) for which reaſon the Lord Chan- 
cellor would not admit him to be heard as a witneſs. [But 
note; the ſaid Thomas Brampflon ſhould have renounced the 
executorſhip, and have let another take out adminiſtration 
with the will annexed, upon which he might have been a 


witneſs, ] 
The next queſtion was, with regard to the manner of ac- 


counting, and touching the allowances on the account; it 
being urged, that the bond given by the ſaid Gryf, in truſt 


for his wife, was a debt by ſpecialty, and given on a valuable 


conſideration, namely, that of marriage and a marriage por- 
tion; whereas the imbezlement of the ſtock by Creſt could be 
only a debt by ſimple contract. 


CnorT wv, 
Prxt, 


A bare truſtee is 
a good witneſs 
for his ceſtui 
que truſt, but 
not an executor 
in traſt, as he 

is liable to be 
ſued by credi- 
tors, and to an- 
{wer coſts, 


[1821 


A, and B. are 
partners in 
trade, As gives 
a bond to leave 
his wife 1050 l. 
A. dies, the o- 
ther partner 
adminiſters g 
if the wiſe 
would be paid 
out of the ſe- 
parte eſtate of 


A. on there being effects, ſhe ſhall have a preference before other creditors z but if there is no 
ſeparate eſtate, and the wife would have ſatisfaction out of the partnerſhip effecti, then all the part - 


nerſhip debts muſt be firlt paid. 


On the other fide it was ſaid, if the plaintiff defired ſatis- 
faction of the bond in queſtion out of the ſeparate eſtate of the 
faid C the huſband ; he muſt indeed in that reſpect be pre- 
ferred to any ſimple contract creditors ; but if ſatisfaction was 
ſought out of the partnerſhip ſtock, all the partnerſhip debts 


muſt be firſt paid. And in the preſent caſe, the fact being 


(as was alledged) that the ſaid Croft, tbe huſband, had taken 
out of the ſtock 2000 J. and upwards, he had no ſtock left. 
And there could be no colour of reaſon, that Croft's debt be- 
ing by bond, or even had it been by judgment, ſhould be paid 
out of Sir Frances Forbei's moiety of the ſtock z and for this 


— OA 


EIS 


—— 


(1) Vide Goſs v. Tracy, ante, 1 vol. Parker, 2 Vez. 219. Fotherby v. Pate, 


290. Man v. Ward, 2 Atk. 229. Ma- 3 Atk. 604. 
tank v. Metcalfe, 3 Ack. 95. Dixoa v. Doug. 134. 
L 2 


Goodtitle v. Wlford. 
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CzorTv. was cited 2 Fern. 293, 706. (a) that the copartnerſhip debt 


Prxs. 


(5) are to be firſt paid out of the partnerſhip ſtock, (in caſe 


(a) Vol-2. 500. one of the partners becomes bankrupt) and afterwards the 


Ex parte Crow 
der. 


ſeparate debts. 


(Ante, 25. Horſey's caſe, and poſt. 405. Ex parte Rowlandſon. 


[ 183 ] 


A. dies indebted 
by one bond to 
B. and by ano- 
ther bond to C, 


and leaves B. 


and 7. S. exe- 
cutors. B, in- 


termeddles 


with the goods, 
and dies before 
probate, and be- 


fore any elec- 


And of this opinion was the Lord Chancellor, who decreed, 
that it ſhould go to an account, to ſee what the teſtator Franc 
Croft, the partner, owed to the (1) partnerſhip, and after thoſe 
debts were paid, if there ſhould remain any ſurplus in his ſhare 
of the ſtock, then that to be liable to anſwer the bond due from 
Croft to the truſtee of the wiſe. : 


Thirdly, It appearing that Francis Croft, the deceaſed part. 
ner, was indebted to Sir Francis Forbes in one bond of 300 1, 
It was inſiſted that, as Sir Francis had the power of retaining 
that bond out of the aſſets, ſo the ſame being in his hands, it 
amounted to a retainer, and conſequently that bond ought to 
be allowed in the account before the bond claimed by the 
plaintiff (2). 


tion made to retain 3 Qu. Whether, as B. might have retained the goods in his hands, his executon 
have not the ſame power? 


[1841 
(c) Salk. 307+ 


To which it was anſwered ; that notwithſtanding Sir Fr anc: 
Forbes was appointed one of the executors of the ſaid Franc 
Creft, yet he never proved the will, and dying before probate, 
could not retain, eſpecially as he had never ſignified any 
election, that he would retain for the ſaid bond. 


Though it was replied by the other ſide, that ſince an exe— 
cutor may aſſign, releaſe, and do every thing but declare 
before probate, even as to the courts of law ; there was the 
ſame reaſon for his being able to retain before probate z and 
though in the principal caſe he had not expreſsly declared 
whether he would retain or not; yet it was plain he had goods 
of his teſtator's in his hands, had intermeddled therewith, and 
out of part thereof had buried the teſtator, and after ſuch in- 
termeddling (e) could not have renounced the executorſhip. 


But the counſel for the defendant, the executor of Sir Franci: 


— 1 


(1) v. Sp, 2 Vez. 242. Smith 


—— — 


— 


(2) See the obſervation made on this 


v. De Sylea, Cox p. 471. C, v. Drf- part of the caſe by Burnet J. in Ryal! v. 
Fartes, 


ur, Cook's Bank. Law, 297. 


Nelli, I Atk. 173. 


ts 
* 
he 
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Farber, waiving this point of the 300“. bond, the court gave 
no opinion touching the ſame. [BJ] 


184 


Corr v. 
PyxEe. 


IB) 4. lent money on bond to B. who dying inteſtate, C. took out adminiſtra- 
tion to him; after which C. dying, 4. took out adminiſtration de bonis non, Nc. 
to B. and it was determined, (inter a/”) that 4. might, out of the aſſets of B. re- 
tain for ſuch bond-debt contracted before he took out adminiſtration ; and though 
A. happened to die before he had made any election in what particular effects — 
would have the property altered; yet the court ſaid, it muſt be preſumed he 
would ele& to have his own debt paid firſt; and this being preſumed, there would 
remain no difficulty as to altering the property ; for as the executors of A. were to 
account for the aſſets of B. they muſt, on the account, deduct the amount of the 
money lent by A. to B. Weeks v. Gore, at the Rolls, Mich. 1720. 
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Caſe. 44- 


Lord Chancellor 


KING. 


If I ſend goods 
to B. from be- 
yond ſea to the 
uſe of B. and 
before theſe 
goods are paid 
for, B. dies in- 
ſolvent, Ican- 
not have my 
goods again; 
but if I ſend 
goods to a fac- 
tor to diſpoſe of 
to my uſe, and 
he becomes a 
bankrupt ; theſe 
goods are not 
Jiable to the 
debts of ſuch 


bankrupt. 


1 286 } 


A tradeſman in 
London, by or- 
der of a tradef- 
man in the 
country, ſends 
goods to the 
latter, who does 
not appoint or 
name the car- 
rier ; afterwards 
the carrier im- 
bezils the goods; 
the trader in the 
country muſt 
fand do the loſs, 


D E 


S. Trinitatis, 1733. 


—— 


Godfrey verſus Furzo, 


Merchant beyond ſea, (viz.) at Billoa in Spain, ſent 
41 goods from thence to B. a merchant in London, ſor the 
uſe of B. and drew bills on B. for the money. The goods 
arrived at London, which B. received, but did not pay the bills, 
and died inſolvent -· Upon which the merchant beyond ſea 
brought a bill againſt the executor of the merchant in Londen, 
praying that theſe goods might be accounted for to him, and 
inſiſting, that he had a lien on them, until paid ; and that it 
would be extremely unreaſonable, that his goods, while un- 
paid for, ſhould be liable to ſatisfy other people's demands, 
And the caſe of one Clare was cited, as lately decreed by the 
Lord Chancellor, where a merchant beyond ſea conſigned 
goods to a merchant in London, to the merchant in Lenden 


own uſe, and drew bills on the merchant in Londen, who, 


having received the goods, became a bankrupt; yet it was 
held, that theſe goods, which were not paid for, ſhould not be 
liable to the creditors of the bankrupt. 


On the other hand the Attorney General urged, that on 


delivery of the goods to the maſter of the ſhip beyond ſea, in 


order to be ſent to England, the property immediately became 
veſted in the merchant in London, who was to run the riſque 
of the voyage; and Mr. Willes compared it to the caſe of a 
tradeſman in London, by order of a tradeſman in the country, 
ſending goods to the latter; in which cafe, though the 
country trader does not appoint or name the carrier, who 
afterwards imbezils the goods, the trader in the country 
muſt ſtand to the loſs, as had been determined by the Lord 


Chief Juſtice Eyre at Shrew/bury aſſizes. 


Lord 
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Lord Gancellar: Were the law to be otherwiſe in the in- W gp 
ance that has been mentioned, it would create the utmoſt 
difficulty in dealing. A fortiori, where a trader in Londen 
ſends goods to a trader in the country, who receives them, and 
does not pay for them, the property muſt in that caſe veſt in 
the trader in the country. As for the caſe of Clare, I do not 
well enough remember all the particulars of it; but probably 
there were circumſtances of compaſſion therein, which might 
weigh with the court. When a merchant beyond ſea conſigns 

s to a merchant in London, on account of the latter, and 
draws bills on him for ſuch goods; though the money is not 
paid, yet the property of the goods veſts in the merchant in 
London, who is credited for them, and conſequently they are 
(1) liable to his debts, But where a merchant beyon4 fea 
conſigns goods to a factor in London, who receives them, the 
factor in this caſe being only a ſervant or agent for the mer- 
chant beyond ſea, can have no property in ſuch goods ; neither 
will they be affected by (a) his bankruptcy: and the Lord 
Chancellor ſaid, he had diſcourſed with merchants about the C 187 ] 
matter, who held this to be the practice amongſt them; and 
therefore in the principal caſe the court denied granting an 
injunction to ſtay the executors of the merchant in London, 
from diſpoſing of the goods, [A] 


[A] A trader in London having money of J. S. (who reſided in Holland) in his 
hands, bought South-/ea ſtock, as factor for J. S. and took the ſtock in his own 
name, but entered it in his account book, as bought for J. S. after which the 
trader became bankrupt. Determined, that the truſt ſtock was not liable to the 
bankruptcy. By the Lord Parker, who ſaid it would leſſen the credit of the 
nation to make ſuch a conſtruction. Ex parte Chion, Trinity, 1721. 

(1) Vide Snee v. Preſcot, 1 Atk. 245. 3 Term Rep. 119. 783. 

D Aquila v. Lambert, Amb. 299. Lick- (2) Ex parte Dumas, 2 Ven. 586. 
barrow v, Majon, 2 Term Rep. 63, and 1 Atk. 232. S. C. Mace v. Ceadell, 
1 Term Rep. C. P. 357, and the ſeve- Cowp. 234. Et vide Copeman v. Gal- 
ral caſes there cited. Kinloch v. Craig, laut, ante 1 vol, 314. 


Hall ver/as Hardy. Caſe 45. 


Sir Jost 


PON a bill brought to compel the defendant to make ret 
a ſpecifick performance of an award, the caſe was Maſter of the 


ous, 
thus: The plaintiff and defendant were brother and ſiſter, 2 Eg. Ca. Ab. 
; 28. pl. 35. 
Bill lies to compel a ſpecific performance of an award to convey an eſtate, where the party ſabmit- 
ing haz received the money in conlideration whereoi he is to convey the eſtate ſued for. 
L 4 | between 
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between whom there was a diſpute touching the fee - ſimple of 


a ſmall parcel of land under their father's will; and the 
plaintiff and defendant entered into a bond in the penalty of 
200/. to ſtand to the award of arbitrators touching this 
matter. The arbitrators made an award, that the plaintiff 
ſhould pay 10/. to the defendant at ſuch a day, and 30 J. to 
the defendant at another day; and that thereupon the de. 
fendant ſhould procure his wife to join with him in a fine and 
deed of uſes, and thereby convey the premiſſes to the plaintiff 
and his heirs. The plaintiff paid the defendant the 10/, 
which the defendant accepted upon the day on which it was 


awarded to be paid; afterwards the plaintiff tendered the re- 


maining 30 J. on the day on which that was awarded to be 
paid, and the defendant was willing to take the money, but 
would not take the fine and deed of uſes. Wherefore the 
plaintiff brought this bill to compel the defendant to a ſpecific 
performance of the award. 


Upon opening the cauſe, the Maſter of the Rolls ſaid, he 
thought this a ſtrange bill ; for which he knew no precedent, 
and that the plaintiff muſt ſue his bond. 


Whereupon I urged, that the plaintiff had actually paid the 
10d. according to the award, and the defendant accepted it, 
and thereby undertaken to perform the award; that if this 
ſuit were not to be allowed, the plaintiff would have no re- 
medy to get back the money paid by her to the defendant; 
that in 2 Yern. 24, Nerton verſus Manſell, the court decreed a 
ſpecific performance of an award, though in that caſe it was 
not executed, and in ſtrictneſs of law, void. 


To which his Honor replied, that becauſe the award was 
not good in law, therefore in the caſe cited there might be 
reaſon to decree a ſpecific performance. However, the court 
deſiring to know what the counſel for the defendant had to 
ſay, as to the defendant's having accepted part of the money; 
it was inſiſted on his behalf to be ſufficient, that there was 


unleſs in very particular circumſtances) no inſtance of a bill 


þeing brought for a ſpecific performance of an award. Be- 
ſides, that this was an unreaſonable award, (viz.) that the 
huſband ſhould procure his wife to join with him in a fine, 


which it might not be in his power to do ; and therefore the 
court 


S8 = 8 > 
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cdurt would not oblige him to it. Alſo the wife's joining _—_ — 
ought to be free, and not by the compulſion of her huſband ; 

that the plaintiff had a plain, proper and natural remedy, 

which was, to ſue the bond, whereon the penalty would be 

recovered ; and even as to the money which had been paid, 

if the defendant would not perform the award by procuring C 189 
his wiſe to join with him in a fine, the plaintiff might recover 

it back, as received to the plaintiff's uſe. 


Maſter of the Rolls : There have been an hundred precedents, Where the hat- 
where, if the huſband for a valuable conſideration covenants, ores ma 
that the wife ſhall join with him in a fine, the court has de- don, covenants 

X that his wife 
creed [B] the huſband to do it, for that he has undertaken it, ſhall join with 


and muſt lie by it, if he does not perform it. The money paid d fart u 
in purſuance of the award cannot be ſaid to have been paid by — — 
the plaintiff to the uſe of the plaintiff himſelf; and the pre- {ch covenant. 
cedent in Mr. Vernon ſhews, that this court has decreed a 
ſpecific performance of an award, which is more eſpecially 
reaſonable in the preſent caſe, where the plaintiff has paid, and 
the defendant accepted part of the money awarded]; for by this 
acceptance the defendant has undertaken to perform the award, 
has conſented to it, and made it his own agreement for a 
valuable conſideration, (viz.) the money paid him. Where- 
fore, take a decree for the defendant's performance of the 
award, upon the payment of the reſidue of the money award- 
ed, and let him pay coſts, it being a defence againſt con- 
ſcience to take the money awarded, and yet refuſe to perform 


his part of the award. 


Note; Theſe decrees may not have been uſual, becauſe C 190 
awards are commonly to pay money; in which caſes a bill in Difference be- 


equity to compel a performance is improper ; but where the — 


i : to do any thing 
collateral z and why a bill in equity may be proper only to compel a performance of the latter 


_— 


IB] Becauſe in all theſe caſes it is to be preſumed, that the huſband, where he 
covenants, that his wife ſhall levy a fine, has firſt gained her conſent for that 
_ So ſaid by the Maſter of the Rolls, in the caſe of Winter v. D'coreux, 

rity, 1723; and that the intereſt in ſuch covenant has been taken to be an in- 
heritance deſcending to the heir of the covenantee. But, atter all, if it can be 
made appear to have been impoſſible for the huſband to procure the concurrence 
of his wite, (as ſu ppoſe there are differences between them) ſurely the court would 
not decree an impoſſibility, eſpecially where the huſband offers to return all the 
money, with intereſt and coſts, and to anſwer all the damages. 

award 
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award is to do any thing in ſpecie, as to convey an eſtate, We, 
in ſuch caſe, if the defendant has accepted the money awarded 
him in ſatis faction of the conveyance, it is highly reaſonable, 
that he ſhould make the conveyance; tlie rather, for that if 
the plaintiff had ſued the bond at law, the defendant would 
have been relievable by bill in equity againſt the penalty of the 
bond, upon a quantum damnificatur. So that ſuch a decree, as 
in the principal caſe,. prevents a ſuit in equity (1). 
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(1) Reg. Lib. A. 1732. fol. 554. 


Colton verſus Wilſon & al, 


| HE defendant, Mr. }i//;r, was a counſel of note at 

1 Leeds in Yorkfhire, and had articled to purchaſe an eflate 
in Yorkſhire, for 47001. The articles were dated the 20th of 
February, 1724, and this bill was to compel him to compleat 
his purchaſe, and pay his purchaſe-money. 


heir ; yet in ſome cafes equity will compel the purchaſer to accept the title, 


The caſe was thus: This was part of the eſtate of Hey 
Taylor, who had no iffue, but had two brothers, George and 
Hugh Taylor ; the ſaid Henry Taylor had mortgaged the pre- 
miſſes for a conſiderable ſum, amounting to near as much 28 
the purchaſe-money, and owing other debts, he made his will, 
dated the 2oth of February, 1722, thereby deviſing all his real 
eſtate to his youngeſt brother, Hugh Taylor, and his brother- 
in-law, (one Rere/by) and their heirs, in truſt to ſell, and pay 
his debts and legacies; and what remained after debts and 
legacies, was to go, by the will, to the teſtator's next brother 
and heir, George Taylor, who was beyond ſea, in the ſervice of 
the Zaſt India company. Soon after the teſtator died. Hugh 
Taylor, the teſtator's youngeſt brother, and one of the trufters 
in the will, alone covenanted by articles dated as above, with 
the defendant Wiſſon, to ſell part of the truſt eftate to the 
defendant Wiſſin for 47001. and to convey the ſame to Wilfin 
at his requeſt, who covenanted to pay intereſt for the purchaſe- 
money from Lady-day then next. The creditors of the teſta« 
tor, Henry Taylor, bring their bill againſt the defendant, Miſſin, 
to compel him to compleat his purchaſe, and to pay his pur- 
chaſe-money, to the end they might be ſatisfied their _ 

2 
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The defendant Wilſon ſaid, he believed Henry Taylar, the 1 
teſtator, did duly execute his will, and deviſe the premiſſes to 
be ſold, and admitted the articles, and that he was ready to 
in his purchaſe, all proper parties joining. The will 
was proved in this court to be duly executed: but the heir who 
was beyond ſea, in the Ea India company's ſervice, though 
made a party-defendant, yet had not appeared to, or anſwered; 
the bill; and the defendant Viſſen, though he was at firſt wil- 
ling to purchaſe the premiſſes, and had entered on good part 
thereof; yet other part of this eſtate, on which he had not en- 
tered, being much out of repair, the tenants racked, and the 
rents likely to fall, he was now deſirous of being diſcharged 
from his purchaſe. | 
And it was on his behalf inſiſted, that this being in the caſe 


at of a will not proved in equity againft the heir, it was a defec- 
2 tive title; that none of the witneſſes, that had been examined 
« for the will, could be read againſt the heir, who in this caſe 


was probably adverſary, and offended by the will; or elſe it 
might be reaſonably preſumed, that he would, though beyond [ 192 } 
ſea, have been prevailed on to put in his anſwer to the bill: 
but that the heir might watch for an opportunity till the wit- 


neſſes to the will ſhould be dead, when he would conteſt the 
bs will; and though the defendant had ſaid in his anſwer, that 
1 he was willing to proceed in the purchaſe, yet it was upon 
„ terms, that all proper parties ſhould join, one of which proper 
1 parties was the heir at law; and that it would be a difficulty 


on the court to compel an unwilling purchaſer to accept of a 
purchaſe, if there were any colour of objection to the title (1). 


Lord Chancellor : It is very proper that a will diſpoſing of Though it be 
lands ſhould be proved in equity, eſpecially in the caſe. of a Proper 2 
modern will. But I cannot ſay this is abſolutely neceſſary to in equity, yer 
make out the title, any more than it would be to prove a deed — 
in equity, by which the eſtate is ſettled from the heir at law, ceery, any 
after the anceſtor's death. The will prevents and breaks the — 
deſcent to the heir, as much as a deed, and the hands of the i equity. 
witneſſes to the will may be as well proved as thoſe to a deed, 


and it is the better, if in the indorſement to the will it is 


Pr CEE 


(1) So, Marlex v. Smith, ante 2 vol. Rep. 75, ae +. N 1 Ven. ja; 
mentioned, 


201. Sbapland v. Smith, 1 Bro. Chu. 565. 
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Co t rom v. 
WII SO. 


L 193 ] 


De Term. S. Trin. 1733. 


mentioned, that the will is atteſted by three witneſſes, why 
ſubſcribed their names in the preſence of the teſtator. 


Now, as it would be no objeQion to a title, if a modern 
deed, on which the title depended, was not proved in equity, 
why ſhould it be ſo in the caſe of a will, where the ſame ap- 
pears to be duly atteſted by three witneſſes, 'whoſe names are 
mentioned to have been ſubſcribed in the preſence of the 
teſtator ? But in the preſent caſe it appears the defendant, who 
articled for the purchaſe, knew at that time that the heir was 


beyond ſea, and ſtill accepted the title, without infiſting that 


the heir ſhould join, or that the will ſhould be proved againſt 
the heir. Alſo the defendant admits by his anſwer, that the 
will was duly executed, and by entering upon great part of 
the eſtate, has himſelf executed the purchaſe ; for which rea. 
ſon let him pay the reſt of the purchaſe money, with intereſt, 
according to the articles, and at the ſame time let the truſtees 
and mortgagees join in proper conveyances to the defendant 


the purchaſer (1). 


It ſeems in this caſe to have been a great help to the title, 
that the mortgage made by the teſtator, and prior to the will, 
was for the greateſt part of the purchaſe money, which mult 


be kept on foot for the protection of tlie title. 


— — 


(1) Reg. Lib. A. 1732. fol. 574. by the a rehearing, the former decree having 
name of Colton v. Rouſby, ſo decreed on diſcharged Wil/on from his purchaſe. 


Caſe 47. 


Lord Chancellor 
KING. 


— Ca. in Cha. 
1. 
Ca. temp. Tal. 


269. 

2 Eg. Ca. Ab. 
304. pl. 26. 
One makes his 
wifehis ſole heir- 
eſs and executrix 
of all his real 
and perſonal 
eſtate, to ſel] and 


Rogers ver/us Rogers. 


NE made his will, and thereby gave 5 J. to his brother, 
(who was his heir at law) and made and conſtituted 
his dearly beloved wife his ſole heireſs and executrix of all his 
lands, and real and perſonal eſtate, to ſell and diſpoſe thereof 
at her pleaſure, and to pay his debts and legacies. The queſ- 
tion was, whether the wife was a truſtee for the heir at law, 
as to the ſurplus of the real eſtate, after the payment of the 
teſtator's debts and legacies ? 


diſpoſe thereof at her pleaſure, to pay his debts and legacies, and gives his brother (who was bis next of 
kin and heir) 5 1. the wife has the reſidue to ber own uſe, and not as a truſtee, 


After 
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After great debate by counſel on both ſides, the Lord Chan- R — 
cellor decreed, that the teſtator's wife was intitled to the pre- 
miſſes deviſed, for her own benefit, and that there was no re- 

- ſulting truſt to the heir at law of the teſtator; that the caſe of : 
Meth verſus Crompton, 1 Chan. Rep. 196. was in point; that {[ 194 ] 
the deviſe that the wife ſhould be ſale heireſs of the real eſtate, ( Nov. 48. 
did in every reſpect place her in the (a) ſtead of the heir, and — 
not as a truſtee for him; that it was the plainer, by reaſon of 
the language of tenderneſs and affection, his dearly beloved wife, 
which muſt intend to het ſomething beneficial, and not what 
would be a trouble only. And what made it ſtill ſtronger was, 
that the heir was not forgot, but had a legacy of 5 /. left 
him (1). 

Memorandum: On the other ſide was cited the caſe of the 
Counteſs of Briſſol verſus Hungerford, 2 Vern. 645. where one 
deviſed his real eſtate to be ſold for the payment of his debts, 
and the ſurplus, if any, to be deemed perſonal eſtate, and to go 
to his executors, to whom he gave 20 1. a- piece. Decreed the 
ſurplus a truſt for the heirs at law. But the court thought 
this a [C] ſtrange determination, and to go much too far. 


Ic] This may well be thought a ſtrange determination, and the rather, for 
that Mr. Vernon ſays, it was affirmed in parliament. The caſe is differently re- 
ported in the book intitled Precedents in Chancery, (p. 813! where it is ſaid, the 
ſurplus was-decreed a trult in the executors, ſubject to diltribution. And this is 
warranted by the Regiſter's book. The decree appears to bear date 3 July, 1697, 
and to have been made by Sir John Trevor, the [then] Maſter of the Rolls. The 
words whereof are as follow: © And as to the ſurplus of the ſaid eſtate, after the 
« debts and legacies paid, his Honor, having been attended with the will, and 
having conſidered thereof, declared, that the ſaid teſtator having by his ſaid will 
given to each of his executors'100/ a- piece, there is a ieſulting truſt in them 
for the benefit of the repreſentatives of the ſaid teſtator; and that the defendants 
„Mrs. Reppington and Mrs. Meredith, who were coheirs and repreſentatives of 
the ſaid teſtator, Sir William Baſſet, were well intitled thereto ; and doth there- 
« fore order and decree, that the reſidue and ſurplus of Sir Milliam Baſſet's eſtate, 
his debts and legacies being paid as aforeſaid, be equally diſtributed between 
„them.“ It further appears by a ſubſequent order of the 18th of November, 
1708, in the above mentioned cauſe, that this part of the decree was affirmed in 
parliament, for it recites, that the decree of the 3d of Juh had been ſigned and 
unrolled, and that the judgment creditors appealed to the lords ia parliament, 
who on the 25th of February, 1703, adjudged, (2) that the decree, ſo far as it 
had been executed, ſhould not be ſet aſide or opened: but that, as to the money 
remaining undivided, purſuant to the decree, the appellants were to be let in to'a 


(1) Reg. Lib. B. 1732. fol. 330. (2) 1 Bro. P. C. 66. 
ſatis faction 


p © * 
CA. Sas 
N 2 
A 4M 
4 _— 
— 2 2 


* 


1 V I 
"4 . 7 * 
3 ; ” - - 
. +. 


. * 


—— ä —— N = 
: : - 
— —— 4 N — * — or OTE Ex - o 
* BY ” 1 "4 x = * me . — — * * 
3 - * P, wa: : _- 0 1 £ 
. Tf = 4 N 
1 wo w x; - 4 2 =: * * Ye * — * — 
1 We : : 4 e * — ao 
* 8 = 8 PI 37 9] 4 * Ss s P —— Py : * 
1 4 La >.” * » od 
I : 
X 
* 7 . 
N * : es 
= IT 2% * - 


O ZE T 


— 
— 


* 


To 
— 
A I 8 „ 
bd : * my * 7 
2 = - 


iS as 2s, 
<3 
G - 


” : 
on PR A La ＋ ” PP; 1 
* — *, z £ - - 4 "LF. — wh = - 3 
> WW -. . 2 > 7 - © 0 « 2 „ " 
. 3% A „ hk x” * "> 2 = on > + @&*Y by = K 


3 
* RS £ x 


* 


195 De Term. S. Trin. 173g. 


— 


Caſe 48. Thompſon's Caſe. 


— HIS cauſe being at iſſue, a commiſſion was granted to 
SITY examine witneſſes at Algiers, in Africa, where (among 
419- pl. 12. Others) two witneſſes were examined for the plaintiff. But it 
— 2 fell out that before the execution of the commiſſion, the 
examine wit- plaintiff died, but ncither the commiſſioners nor witneſſes had 
— any notice of the plaintiff's death. And one of the wit- 
ws by which, neſſes thus examined was dead, the other was living. The 
rictneſa, the 1 , 
mit abated, but Plaintiff thus dying before the execution of the commiſſion, 
the witneſſes it was inſiſted, that the ſuit was thereby abated, the execution 
— — no- of the commiſſion for that reaſon irregular, and that the depo- 
Uk e genchf the ſition ſhould be ſuppreſſed ; and there being ſome doubt about 
— 7 the fact, the court referred it to the Maſter (Mr. Lightbourn) 
regular, 1 
ihoꝰ one of the to ſtate the fact, with his opinion thereon, 
witneſſes was 


Os The Maſter tated the fact to be as above; together with his 
opinion, that the depoſitions were regularly taken, it being 

before notice given to the commiſſioners, or witneſſes, that the 

plaintiff was dead; and that this being in a court of equity, 

and done to ſatisfy the conſcience of the court; the depoſi- 

tions of the witneſſes, where neither the witneffes nor the 
commiſſioners had notice of the death of the plaintiff, might 

[ 196] reaſonably be of as great weight, as if the plaintiff had been 
really then living : otherwiſe great delay and expence might 

enſue to the ſuitor; and as to the witneſs that died after exa- 

mination, if his depoſitions were to be ſuppreſſed, the plain- 

tiff, by the act of God, would be quite deprived of the benefit 

ol his teſtimony; and the Maſter grounded his opinion on the 

(Cre. Car. 97. caſe of Sir Randolph Crew verſus George Vernon, eſq; (a) 
ern. 490 where, upon a commiſſion to examine witnefles, ſome of the 
witneſſes were examined after the demiſe of the Crown, but 
before the commiſſioners had notice thereof, and the commiſ- 
ſioners ſurceaſed their examination after ſuch notice; and 


— ä — — 


ſatĩsſaction of their debts, according to the priority of their ſeveral ſecurities.— 
Aſter which the order proceeds to give ſome directions in regard to the creditors. 
It is obvious to perceive that the ſame perſons being heirs and likewiſe next of 
kin, (though they took only in the latter capacity) occaſioned this miſtake in Mr. 
Vernon s Report of the caſe. 4 
& 
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the Lord Keeper [Coventry] the Juſtices Jones, Teluerton, 
and Crock, with Mr. Baron Denham, held the examination 
regular; and the Judges further held, that the ſaid examina- 
tion being before notice of the demiſe of the Crown, the wit- 
neſſes might be indicted for perjury if they ſwore falſe; in re- 
gard what the commiſſioners did was legal, and no inconve- 
nience could reſult from allowing this evidence; whereas if it 
were to be adjudged otherwiſe, many trials, verdicts and at- 
tainders, where the proceedings were after the King's demiſe, 
but before notice thereof, would be irregular, which would be 
very miſchievous, 

Whereupon, after hearing counſel on both ſides, the Lord 
Chancellor ſaid, the Maſter's report was a very judicious one, 
and held the depoſitions to be regularly taken. 

Then it was inſiſted by the Attorney General, that the de- 
poſition of the witneſs that was living, and who might be exa- 
mined over again, might be ſuppreſſed. 

But his Lordſhip ſaid, he would make no difference; and 
that, though in ſtrictneſs there was an abatement by the death 
of the plaintiff, and no ſuch cauſe in eſſe, as that in which the 
witneſſes had been examined; yet it being in a court of equity, 
and where the commiſſioners and witneſſes had no notice of the 
plaintiff's death, it could not, in reaſon or juſtice, affect the 
validity of the depoſitions, which were therefore allowed to 
ſtand in toto, as well with regard to the witneſs now living, as 
tothe witneſs that was dead. 


Lord Carteret verſus Paſchal. 


PON the marriage of Sir Thomas Branſall with Mary 

Caling, articles were entered into, dated the 7th of 
Over, 1704, whereby Sir Themas Bromſall covenanted to 
ſettle 500 J. a year on his then intended wife Mary for her 
life, for her jointure. 

Sir Thomas Bromſall, ſoon after the marriage, died; and 
dame Mary, his widow, brought her bill in equity, to recover 
her 500 J. per annum, and the arrears and future payments. 
And whereas the Lady Bromſall had agreed to buy in a mort- 


gage on part of the real eſtate of Sir Thomas Bromſall, com- 
priſed 
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Caſe 49. 
Lord Chancelloe 


KinG. 
2 Eq. Ca. Ab. 
89. pl. 15, Kc. 
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Lord CanTx- priſed in theſe articles; on the 5th of March, ſeptimo Anne, it 


FERET %, 


 PASCKAL., 
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was decreed by the Lord Chancellor Cuper, that the poſſeſſion 
of certain lands mentioned in the decree, part of the real eſtate 
of Sir Thomas Bromſall, and which was liable to a mortgage 
before made thereof, ſhould be forthwith delivered to the Lady 
Bromſall; and that the tenants thereof ſhould pay their ar. 
rears of rents and future rents to her, and that ſhe ſhould en- 
joy the ſame, until ſhe ſhould be reimburſed what ſhe ſhould 
have paid towards the mortgage on the eſtate, with intereſt, 
and likewiſe all arrears of her annuity or yearly rent of 500 /, 
with colts, and the Maſter to ſee what the ſame ſhould 
amount to. 


Lady Bromſall married Doctor Herbert; whereupon the ſuit 
being revived, the Maſter reported 4527 J. 15 5. 7 d. to be due 
for the arrears of this rent at Lady-day, 1714 ; which report 
was confirmed. By indenture dated the gth of June, 1729, 
Doctor Herbert aſſigned the ſaid arrears of 4527 J. 15 . 7d. 
and all ſubſequent arrears, together with all benefit of the ſaid 
decree, and the proceedings thereupon, to the Lord Carter: 
and Sir Clement Cotterell, and alſo demiſed the ſaid annuity or 
yearly rent of 500 J. unto them the ſaid Lord Carteret, and 
Sir Clement Citterell, for ninety years, if Doctor Herbert 
and Lady Bromſall his wife ſhould ſo long live; and by deed 
poll dated the 12th of the ſaid June, 1729, it was declared, 
that the ſaid aſſignment was intended to veſt the property of 
the ſaid debt in the ſaid truſtees, in truſt, that after the Lady 
Bromſall's death, and not before, they ſhould pay 500 J. due 
from Doctor Herbert and his ſaid wife, to Sir Thomas Croſt, 


' Baronet ; and afterwards ſhould pay 3900/. to the Lady Gran- 


ville, in full of all demands due to her, and in truſt to pay the 
reſidue to ſuch perſons, and in ſuch manner, as he by his deed 
or will ſhould appoint. 


In October, 1729, Doctor Herbert died: aſterwards Lady 
Bremſall, ſurviving her ſaid huſband, died on the 2d of pri, 
1730. 

Under this aſſignment and deed of truſt made by Doctor 
Herbert, Sir Thomas Croſs claimed his debt of 500 J. upon a 
bond due from Doctor Herbert; Lady Granville alſo claimed 


the 3900 J. by way of debt due from the ſaid Doctor Herbert. 
And 
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And the aſſignment being voluntary as to the ſurplus, the 
queſtion was, whether the adminiſtratrix of Doctor Herbert, 
who was the defendant Suſannah Herbert, or the adminiſtratrix 
of Lady Bromſall, who was the defendant Elizabeth Paſchal, 


was intitled to this ſurplus ? 


And firſt it was admitted on all ſides, that if a man in his 
own right be intitled to a bond, or other choſe en action, he may 
alſign it without any conſideration z but here, it was ſaid, was 
a choſe en action, which the huſband had only in right of his 
wife, in which caſe he had no (a) abſolute title to it, but only 
a right to endeavour to reduce it into poſſeſſion, if he could, 
during the joint-lives of him and his wife : which, if he ſhould 
not be able to do, the ſame would remain, as it was origi- 
nally in the wife; for which the caſe in 2 Fern. 401. of Bur- 
net verſus Kinaſton, was cited, and relied upon as in point; 
the court alſo appearing to be of the ſame opinion. 


2dly, It was agreed, that where the baron is thus intitled to 
a choſe en action [DJ, as he may releaſe or forfeit it, ſo if he 
ſhould aſſign it for a valuable conſideration, (as had undoubt- 
edly been done in the principal cafe, in reſpect to Sir Thomas 
Criſs and Lady Granville) it would be good. 
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Lord CanTx- 
RET . 
PASCHAL. 


A man poſſeſſed 
of a choſe en 
action, in his 
own right, may 
aſſign it though 
without a con- 
fideration. 
(a) Ante 87. 
ones v. Earl of 
ord. 


Raton poſſeſſed 
of a choſe en 
action in right 
of his wife, may 
affign it for a 
valuable con- 
ſideration. 
Secus, as it 


ſeems, if there be no conſideration, 


3dly, It was alſo admitted, that in the principal caſe there 
was a diverſity betwixt the arrears of rent, that accrued during 
the coverture, and ſuch as had grown due before the coverture; 
and that, as the profits of the wife's land would belong to the 
huſband during the coverture, ſo the rent iſſuing out of the 
land during that time, and which was payable by the ter-te- 
nant in reſpect of the proſits, might belong to the huſband z 
for which reaſon, the authorities ſay, that the huſband may 
alone avow for rent incurred during the coverture (3), 


{ 200 } 


(3) 1 Roll. Ab. 
358. 


D] It is to be obſerved, that in all caſes where a huſband makes a ſettlement 
of his own eſtate on his wife, in conſideration of her fortune; the wife's portion, 
though conſiſting of choſe; en action, and though there be no particular agreement 
for that purpoſe, is looked on as purchaſed by him, and will go to his executors. 
Precedents in Chancery, 63, Cleland verſas Cleland, and 2 Nn. 501. Bleis and 
Martin verſus Lady Hereferd. The ſame point appears to have been determined 
by the Lord Cooper in the caſe of Packer verſus Vyndbam, Mich. 1715, according 


to the author's Report of that caſe. Pre, Cha. 412. 
Vor. III. M 


But 
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Lord Cart - 
RET v. 
PSC HAL 


If the wife has 
a judgment, and 
it is extended 
upon an elegit, 
the huſband may 
aſſign it without 
a conſideration 
ſo if a judgment 
be given in truſt 
for a feme ſole, 
who marr:es, 
and by conſent 
of her truſtees, 
is in poſſeſſion 
of the land ex- 
tended, the huſ- 
band may aſſign 
over the ex- 
tended intereſt ; 
and by the ſame 
reaſon, if the 
feme has a de- 
cree to hold 
and enjoy lands, 
until a debt due 
to her is paid, 
and ſhe is in 
puſieſſion of the 
land under this 
decree, and mar- 
ries; the huſ- 
band may aſſign 
it without any 
conſideration 
for it is in na- 
ture of an ex- 
tent. 


1201 J 


(a) 1 Vern. 7. 
2 Vern. 27. 
Tuder verſus 


De Term. S. Trin. 1733. 


But with regard to the decree obtained for theſe arrears by 
the huſband and wife, it was inliſted, that this did not any 
way alter the cafe, for that. the decree was but in nature of a 
Judgment, and if there ſhould be a joint judgment obtained by 
the huſband and wife, and the huſband in his life-time, with. 
out any conſideration, ſhould aſſign it, this would not prevent 
the judgment (nor by the ſame reaſon a decree) from ſurviving 


to the wife, if the huſband ſhould die firſt, as he did in this 


caſe ; and that conſequently the adminiſtratrix of the Lady 
Bromſall was intitled. 


The Lord Chancellor took time till the next day to conſider 
of it, when he declared it to be his opinion, that not only Sir 
Thomas Croſs and Lady Granville, (in truſt for whom this aſ- 
ſignment was made) as they were juſt creditors, and for 
a valuable conſideration, were intitled to the benefit of ſuch 
aſſignment ; but that alſo conſidering how this caſe was “ cir- 
cumſtanced, even the voluntary aſſignment of the ſurplus of 
the arrears by Doctor Herbert altered the property, and would 
intitle his adminiſtratrix thereto in preference to the admini- 
ſtratrix of the Lady Bromſall; for that the decree ſaid, the 
Lady Bromſall ſhould hold and enjoy the premiſles until paid, 
and that the tenants ſhould attorn to her. Now it was ad- 
mitted, that under this decree Doctor Herbert and his lady were 
in poſſcihon until the Doctor's death; the conſequence of 
which was, that this was an equitable extent, and to be taken 
as it thould be, were it a legal extent; in which caſe it would be 
very plain, that the huſband alone might have athgned the ex- 
tended intereſt, as in the preſent caſe he had done; that ſuppoſe 
a judgment be given to A. in truſt for a feme ſole, who mar- 
ried ; and the cognizee of the judgment in truſt for the wife, 
and the wife thereupon, by the conſent of ſuch truſtee, is in 
poſſeſſion of the land extended; ſurely the huſband in ſuch 
caſe might alone aſſign over this extended intereſt, as he might 
the truſt of a term to which his wife is intitled ; according 
to a ſolemn reſolution of this court, and which was af- 


firmed in the Houſe of Lords in (a) Sir Edward Turner's calc. 


Sui ne, Pre. Cha. 419. Packer verſus Wyndham, 


Wherefore his Lordſhip was opinion, firſt, that Sir Thomas 
Croſs ſhould be paid the money due on his bond; next, that 


the Lady Crauville was intitled to her 3900 J. and that the 


ſurplus 
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ſurplus of the arrears did belong to the adminiſtratix of Doctor Lord C- 


RET v. 


Herbert and not to the adminiſtratrix of his wife the Lady ö Pascnart.) 
Bromſall (1). 

This decree was afterwards affirmed in the Houſe of 
Lords (2). 


(1) Vide Sid v. Wynn, ante, 1 vol. (2) 4 Bro. P. C. 168. 
378. 
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Caſe 50. Brown & Ux' verſus Elton. 
_ — On an Appeal from a Decree at the Rolls, 
2 Eq. Ca. Ab. 


241. pl. 29. IR 7obn Brown married a young gentlewoman, who had 
1 a legacy of 4001. left her, payable at her marriage. Sir 
legacy given to John Brown demanded the legacy, but the executor refuſed to 
— _ pay it, unleſs ſome ſettlement, or proviſion were made for 
compel the pay- the lady; but on thoſe terms offered to pay the legacy. Sir 
— boſband John refuſed to make any ſettlement, (nor as yet had he made 


—— _—_ = any) and with his wife brought this bill for the recovery of 


wiſe, the legacy. 


The cauſe being firſt heard at the Rolls, it was there order- 
ed, that the plaintiff, Sir John, ſhould make his propoſals be- 
fore the Maſter, and ſhould alſo pay the coſts of the ſuit, in 
regard it appeared, that the defendant, the executor, as well 
before the bill was brought, as alſo by his anſwer, offered to 
pay the legacy, on Sir John's conſenting to make the ſettle- 

203] ment on his lady. 


And now, on Sir 7ehr's appealing from this decree to the 
Lord Chancellor, it was inſiſted by the Attorney General and 
Mr. Willes, that this being a legacy given out of a perſonal 
eſtate only, the plaintiff and his wife might have ſued for the 
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fame in the ſpiritual court, and recovered it, without being 

1 tied down to any terms of making a ſettlement ; and meaſures 
via of juſtice ought, as much as poſlible, to be uniform and con- 

5 * 4 1 fiſtent in all courts; that as this was a mere perſonalty, which 
| ou s 2 — the huſband might releaſe (a), the impoſing terms upon him, 
os. was taking from him the benefit of the law. Beſides, 400 /. 
. 59 was a ſmall ſum to require a ſettlement for ; and there have 
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(5) Adamsy. been inſtauces (5) where equity has refuſed to compel the 
Fierce, ante 13, laying 
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laying out very ſmall portions; that ſince the executor had 
admitted affets, he was rather to be looked on as a debtor for 
this 400/. than as a truſtee 3 and ſuppoſing it to be the caſe 
of a common debt, it muſt ſeem a pretty ſtrange defence 
made by a debtor, when ſued by his creditor, to ſay, “ I will 
« not pay your debt, becauſe you have not made a jointure or 
« ſettlement on your wife.” 


In anſwer to which it was urged for the defendant, that thoſe 
who would have equity, ought to de equity; that where the 
huſband could recover the wife's portion at law, equity would 
not interpoſe, ſo as to compel a ſettlement or proviſion for the 
wife; but where the huſband comes here to be aſſiſted in re- 
covering his wife's portion, this court may give their aſſiſt- 
ance on what terms they ſhall think reaſonable, and 
nothing can be more reaſonable than that care ſhould 
be taken to make a proper proviſion for the wife, and the 
iſue of the marriage; that agreeable to this has been 
the conſtant practice, as in 2 Vern, 494. Lady Oxender's caſe, 
where it is ſaid by the Lord Keeper [ Mrigbt, ] that a court of 
equity will oblige a huſband, who comes there for his wife's 
portion, to make a ſettlement upon her by way of jointure, 
or to ſecure a maintenance to her, in caſe ſhe ſurvives. So 
in 2 Fern, 626. Lupton & U verſus Tempeſt & al', a diver- 
ſity is taken by the Lord Coxeper, between a huſband and wife's 
coming into equity, to demand an execution of the truſt of a 


real eſtate, (in which cafe the court will make no terms with 


the huſband, foraſmuch as when the wife has recovered the 
eſtate, ſhe may keep it 3) and where a huſband ſues there for 
a perſonal demand, in right of his wife; becauſe, as this latter, 
when recovered, will belong to the huſband, therefore this 
court may iuſiſt upon terms, as being in diminution of his right. 
Alſo the caſe of Facsb/on verſus Williams (a) was cited, where 
the huſband was a bankrupt, and intitled to a legacy given to 
his wife dum ſola, and the aſſignees under the commiſſion ſued 
for this legacy; whereupon the Lord Cooper, and after him 
the Lord Macclesfield denied relief, until ſome proviſion was 
made thereout for the wife; for that the aſſignees under the 
commiſſion could be in no better condition than the huſband, 
the bankrupt himſelf ; and he would not have been intitled 
thereto without providing for his wife. So in the caſe of Ded 
verſus Hall, on the laſt day of petitions before the preſent 
M 3 Lord 
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Brown ©. Lord Chancellor, the huſband was not allowed to have his 
ren. wife's portion, without firſt making his propoſals before 2 
Maſter, in order to a ſettlement or proviſion for her. 
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205 J Neither was it material, what the ſpiritual court would 
have done, had the huſband and wife applied there for the le- 
gacy; ſince, as this was the conſtant practice of this court, 
and a reaſonable one too, there could be no colour to make a 
different rule here from what had been obſerved in like caſes: 
and though the ſum was but 400. ſtill it was ſomething, and 
might ſerve to ſupply the wife with the bare neceſſaries of 
life; that the defendant, the executor, could not be conſider. 
ed as a mere ſtranger, for he was related to the wife, and con- 
ſequently under a double obligation, both as her relation and 
truſtee, (every executor being a truſtee for the performance of | 
the will) to ſee her provided for in the moſt beneficial manner, 


Lord Chancellor: I found it to be the practice at my coming 
into this court, to inforce the huſband, before he recovers by 
the aid (1) of equity his wife's portion, to make a ſettlement ; 
and as ſuch practice has ſo long obtained, I ſhall not, at this 
time, take upon me to alter it; although it ſeems: to break in 

ls) See Milner upon the legal (a) title, which the huſband has to his wife's 
v. Colmer, perſonal eſtate ; and this method, however intended originally 
£74 _w_— as a cautionary proviſion in favour of the wife, has ſometimes 
* proved inconvenient, but yet cuſtom and long uſage have ſuf- 

ficiently eſtabliſhed it; nevertheleſs I will reverſe that part of 

the decree below, which orders the plaintiff, Sir John Brown, 

One ought not to pay coſts to the defendant ; for I will not condemn a man 
- mr" mg to pay coſts for inſiſting upon a right, which * the law gives 
this court, for him: ſo let there be no coſts [A] on either ſide; but as the 
— Be ho plaintiff, Sir John Brown, now offers to make a ſettlement 


206 7 upon his wife, that ſettlement muſt be made at his own charge. 


. 8 


[A] Sed quzr* the equity of this part of the decree, whereby the executor was 
to pay colts out of his own pocket, (that being the conſequence of ordering no 
coſts on either fide) for a conduct which the court itſelf has ever approved of. 


(1) Vide Harriſon v. Buckle, 1 Stra. jon v. Moulſon, 2 Atk. 420. Atlornq 
239. Milner v. Colmer, ante, 2 vol. General v. Whoyrwood, 1 Vez. 538. 
6 39+ Adams v. Pierce, ante, 11. Jew- Taceb/on v. Williams, ante, 1 vol. 383. 
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Nightingale & Others verſus Earl Ferrers. 


OBERT, late Baron (afterwards Earl) Ferrers, was 
ſeiſed for his life anly of his family eſtate, with remainder 

to his firſt, c. ſon in tail male ſucceſſively. Ihe Lord Fer- 
rers had ſeveral ſons, the firſt of whom, named Robert, was an 
infant of about ſeventeen, and a very advantageous match 
eing agreed upon betwixt the ſaid eldeſt ſon and the only 
daughter of Sir Humphrey Ferrers ; articles were entered into 
dated 26th of September, 1688, and the Lord Ferrers and his 
eldeſt ſon Robert were parties to and ſealed the ſaid articles, 
whereby the Lord Ferrers covenanted, that he and his ſaid 
eldeſt ſon ſhould within a year after the ſon ſhould come of age, 
by fine. or recovery, or ſuch other good conveyances or aſſur- 
ances as the young lady's counſel ſhould adviſe, convey and 
ſettle the bulk of the family eſtate, as to all the premiſſes (ex- 
cept the manors of Aue ll and Falcott) to the uſe of the Lord 
Ferrers for life; and as to the manors of Muell and Fulcott, from 
the time of the fine and recovery ſuffered, and as to the reſt of 
the premiſſes from the death of the Lord Ferrers, to the uſe of 
the ſaid Robert s Shirley for life, remainder to his brit, &c. ſon 
in tail male ſucceſſively, remainder to the uſe of his younger 
brothers for their lives ſucceſſively, remainder to their firſt, Wc, 
ſon in tail male ſucceſſively, with a power to the Lord Ferrers, 


the father, to revoke all the uſes except thoſe limited to his 


eldeſt ſon, and his then intended wife, and their iſſue male. 


206 


Caſe 5r. 


Sir Joosten 
e 

aſter of the 
Rolls. 
The father ten- 
ant for life, 
remainder to the 
ſon in tail, with 
remainder over, 
The ſon is an 
infant, and on 
an advaiitageous 
propoſal for the 
ſon's marriage, 
the father and 
infant ſon join 
in mar'iage ar- 
ticles and the 
father on'y co- 
verants, that 
within a year 
after the ſon's 
coming to age, 
the father and 
ſon wil join in 
a fine and re- 
cover of the 
family ellaie to 
divers uſes. 
The intant ſon 
ſeals the deed, 
and within a 
year after he 
comes to ge, 
joins wich bis 
father in aide 
and rec ry; 
the ic tant fon's 
ſealing of theſe 


articles not ſufficient to declare the uſes of the fine and recovery. 


The marriage took effect, and the infant eldeſt ſon, having 
thus during his infancy ſealed this deed together with his 
father, afterwards came of age, and purſuant to the covenant 
within the year after coming of age, (viz.) in Aichaelmas 
term then next following, joined with his father in levying a 
fine and ſuffering a recovery; but there was no deed, after 
the moit diligent ſearch, to be ſound, for leading the uſes of 
this fine and recovery. Afterwards the Lord Ferrers revoked 
the uſes of all the premiſſes limited to his younger ſons and 
their iſſue, except as to the manors of Aluell and Falcott, 

M 4 Rcbert 
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Rebert Shirley the eldeſt fon ſoon after died, as did alſo his 
ſaid wife, leaving ifſue only one daughter, ſince married to 
the preſent Earl of Northampton. And the late Earl Ferre, 
and alſo the ſons that were elder than the preſent Earl Ferrer 
(who had been found a lunatick) were dead without iſſue male, 


This matter was formerly ſtirred before the Lord King, who 
was of opinion, that the ſaid articles could be intended a 
preparatory only to ſomething further, and would not of them. 
ſclves amount to a declaration of the uſes. But now coming 
on again beforc his Honor, 


On behalf of the preſent Earl Ferrers it was objected, that 
theſe articles, that were executed by the Lord Ferrers, the 
father, and his infant ſon, were ſufficient to declare the uſes 
of the fine and recovery. 


Firſt, For that an infant's deed is not void, but only void. 
able: for which reaſon an infant cannot plead nn eff factum to 
his deed, as a feme covert may. 


* 


Secondly, Becauſe when the infant in the principal caſe 
ſealed the deed, tho* there was no covenant from him to lery 
the fine, and ſuffer the recovery and declare the uſes thereof, 
(theſe covenants being only his father's ;) yet the infant ſon's 
ſealing and executing the deed had this effect, (viz.) to ſhew 
his conſent to the deed, and conſequently his agreement that 
the fine and recovery ſhould enure to the uſes of the deed, 
And ſuppoſing that, after this declaration of the uſes by the 
father, the ſon had ſaid no more in the deed than that he con- 
ſented and agreed that the fine and recovery ſhould be to theſe 
uſes; this would have been ſuſſicient to have declared the uſes, 
and ſurely thus much was implied by the infant ſon's having 
executed the deed. 


Thirdly, That a very light thing, and words though very 
improper, will yet ſerve to declare the uſes of a fine or reco- 
very, which require no ſet form of words for that purpoſe, but 
only enough to ſhew the intent of the parties. Now here 
was ſufficient evidence of ſuch intent: and though this was 
done by an infant; yet when the infant came of age, and had, 
within the exact time limited by the articles, levied a fine 


and ſuffered a recovery; as his execution of the deed before 
ſhewed 
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ſhewed his original intention to be, that the fine, &c. ſhould 


and recovery, as ſoon as he came of age, manifeſted a con- 
tinuance of ſuch intention. And as a proof that an infant's 
deed is not void, but voidable only, the common caſe was 
mentioned of an infant's making a leaſe, reſerving a rent, this 
leaſe is liable to be avoided : but if the infant comes of age, 
and accepts the rent, ſuch acceptance affirms the leaſe, and 


makes the ſame unavoidable, 


Frurthly, The infant ſon's continuing in poſſeſſion of the 
manors of Aſtwell and Falcett, after he came of age, to which 
manors he could have no title daring his fathers life, but un- 
der the articles and deed of uſes of this recovery, was faid to 
be a ſufficient aſſent to the articles. 


Fifthly, Suppoſe the ſon had been an infant as well at the 
time of the recovery, as when the articles were exccuted, chis 
had been good, and the recovery unavoidable after he camie of 
age; and it ſurely could not make the cafe worſe, that the 
ſon was of age when he ſuffered this recovery. 


Farther : That the infant's ſuffering a recovery in com- 
pliance with the father's covenant, was {tronger than a matter 
in pair; as in the caſe before put of an infant's accepting of 
rent after he came of age, upon a leaſe made during his 
infancy. 


Maſter ef the Rolls: Though flight words will declare the 
uſe of a fine, c. yet here are no words at all uſed by the infant 
ſon, who did, it is true, join with his father in executing the 
articles, but it was the Lord Ferrers, the father only, who co- 
venanted, that he and his ſon would levy the fine and ſuffer 
the recovery to theſe uſes. The moſt then that can be made of 
this caſe is, that here is a fine and recovery by the father and 
ſon, the one tenant for life, the other a remainder-man in 
tail, and the uſes are declared by the father, the tenant for 
life only, which can no way affect the uſes of the remainder 
in tail, Neither can it be reaſonable to interpret the ſon's 
ſealing a deed (fo blind and uncertain in its nature) to deveſt 
ſuch infant ſon of the inheritance of this great eſtate, and to 
make him but tenant for life thereof. The caſe put of an 
infant's affirming a leaſe for years made during his infancy, 
by 
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2 by acceptance of the rent after he comes of age, is not 
Cal Fzaaz as. fimilar; becauſe there the rent is in lieu of the profits of the 
land; whereas in the principal caſe no rent was reſerved, 
nor any inheritance given to the ſon in return for the inherit. 
ance of this great eſtate which the other ſide would conſtrue 
him out of (1). Beſides, this is a ſtale point, given uy 
by Earl Waſhington, the preſent Earl's elder brother, who 
gave the Earl and Counteſs of Northampton, 15,000 l. to 
join in a fine and recovery, to re-ſettle the whole family 
eftate, which accordingly has been done in a ſolemn manner, 
and ſome proviſion (though a ſmall one) has been made for 
the unfortunate preſent Earl the lunatick. Wherefore the 
Maſter of the Rolls, agreeable to the opinion of the Lord 
King, diſallowed and over-ruled this claim, as likely to put 
the lunatick Earl to an unprofitable expence and an un- 
ſucceſsful ſuit, [B] | 


—_— 


_— — 8 ” 


IB] Sir Peter Temple tenant for life, remainder to his ſon Richard Temple for 
life, remainder to his firſt, c. ſon in tail. Sir Peter Temple by indenture tr parti: 
(between Sir Peter of the firſt part, Richard of the ſecond part, and J. S. of the 
third part) covenanted to levy a fine of the premiſſes ; but Richard the ſon did 
not join in any covenant in the deed, nor in the fine, but /ea/e4 the deed. And 
by Hale Ch. J. This can be no ſurrender, in regard the remainder-man cannot 
ſurrender, but only releaſe to the tenant for life. And the bare ſealing the deed 
by Richard the ſon, will neither ſurrender nor releaſe his eſtate, conſequently 
the contingent remainder to the firſt, c. ſon is preſerved, there being a right 
of freehold ſubſiſting in Richard the ſon, for the ſupporting of this right. Hale: 
v. Riſley, 3 Keb. 326, 759. 818. 


() Sed vide Cannel v. Buckle, tracts of infants in conſideration of 
ante, 2 vol. 244. as to the con- marriage. 
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Edmund Lechmere, Eſq; Nephew 
and Heir of the late Lord Lea. Plaintiff. 


mere, 


Charles Earl of Carliſle, Eliza 
beth Lady Lechmere, Wido 
and Adminiſtratrix of the Lord Defendants. 


Lechmere, & al', 


HE bill was brought by che nephew and heir of the 
late Lord Lechmere, to compel a ſpecific performance 
of marriage articles, 


Upon the marriage of Nichalus late Lord Lechmere, with the 
Lady Elizabeth Howard, one of the daughters of the defendant 
the Earl of Carliſle, articles were entered into, dated 3oth of 
April, 1719, whereby, reciting the ſaid intended marriage, the 
Earl of Carliſle covenanted to pay the Lord Lechmere 60001. as 
the portion of his ſaid daugter, and the Lord Lechmere cove- 
nanted for himſelf and his heirs, with certain truſtees, with- 
in a year after his marriage, to lay out the ſaid 6000/7, and 
24,0001, of his own money, in the purchaſe of freehold 
lands and tenements in fee-fimple, in poſſeſſion in the South 
part of Great Britain, with the conſent of the Earl of Carliſſe 
and the Lord Morpeth, their executors and adminiſtrators; the 
lands when purchaſed to be ſettled to the uſe of the Lord Lech- 
mere for life ſans waſte, remainder to truſtees and their heirs 
during his life to ſupport contingent remainders, and after 
the Lord Lechmere's death, in truſt to pay 800“. per annum, 
clear of all charges, (except parliamentary taxes) to the de- 
fendant the Lady Elizabeth Howard, his then intended wife, 
for her jointure, and after the determination of theſe reſpective 
eſtates, remainder to the firſt, &c, ſon of the marriage in tail 
male, remainder to truſtees for 500 years, to raiſe portions 
for daughters of the marriage, remainder to the Lord Lechmere 
in fee, The 500 years term to be void if no daughter, and 
until the, purchaſe made, the intereſt to be paid to the ſeveral 

parties 


2 
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. parties that would have been intitled to the rents and profits gf 
Clatizts, the land when purchaſed, at the rate of 5 J. per cent. 


The marriage took effect, and the Lord Carliſle paid 4000], 
part of the portion to the Lord Lechmere, and gave his bond 
for the remaining 2000 J. which had alſo been ſince paid to 
the defendant the Lady Lechmere. 


The Lord Lechmere was ſeiſed of fome lands in fee at the 
time of the marriage of about 300 J. per annum, and after his 
marriage purchaſed ſome eſtates in fee of about 500 /. per an. 
num, and ſome eſtates for lives, and other reverſionary eſtates 
in fee, expectant on lives, and contracted for the purchaſe of 
ſome eſtates in fee in poſſeſſion, and on the 18th of Fun, 
1727, died inteſtate, without iſſue, and without having made 
a ſettlement of any eſtate. None of the purchaſes or con- 
tracts were made by the Lord Lechmere with the conſent of 
the truſtees. - Mr. Lechmere, his Lordſhip's nephew and heir, 
brought this bill to have a ſpecific performance of the articles, 
and the 30,000 J. laid out as therein is agreed, and to have in- 
tereſt at the rate of 5 J. per cent. in the mean time. 


The defendants in their anſwer inſiſted ; that the Lord Lech. 
[ 213 ] mere intended only a proviſion for the lady and the iſſue of the 
; marriage : and the plaintiff claiming under the limitation of 
the remainder in fee to the right heirs of the Lord Lechmere, 
the articles as to him were voluntary, and therefore ought not 
to be carried into execution in his favour, to the prejudice of 
the widow and next of kin; that the whole real eſtate of the 
Lord Lechmere, or at leaſt ſo much as was purchaſed or con- 
tracted for after the marriage, ſhould be ſubject to the lady's 
jointure of 800 J. per annum, and that the whole 30,000 /. 
with the reſt of the perſonal eſtate, thould be diſtributed ac- 
cording to the ſtatute, 


Upon this caſe Sir Jo/eph Jekyll, Maſter of the Rolls, after 
deliberation, thus delivered his opinion. 


The queſtion upon theſe articles is, whether the heir at law 
be intitled to have this 30,000/. taken out of the perſon:! 
eſtate and inveſted, purſuant to the articles; or, in other 


words, whether the ſame be to be taken as land ? and I hold 
that it muſt, for theſe reaſons : 
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Firft, For that the Lord Lechmere was compellable in equity 
to lay out this 30,000 /. and ſettle it agreeably to the articles. 


Szcondly, Becauſe the Lord Lechmere living after the year 
within which time the purchaſe was to be made and ſettled, 


had broken his covenant. 


Thirdly, For that in conſequence thereof, the truſtees might 
have brought their bill, and have compelled his Lordſhip in his 
life-time to make ſuch purchaſe and ſettlement. 


Furth, For that the truſtees not commencing their ſuit in 
equity, or at law, ſhall not prejudice any perſon intitled to have 
this ſettlement made. And 


Fifthly, In regard the land deſcended, and which was under 
the value of what the Lord Lechmere was bound to ſettle, ſhall 
not be taken for or towards a ſatis faction of the lands articled 


to be ſettled. | 
With reſpect to the fir, it is moſt plain, and according to 
the expreſs words' of the articles, that the Lord Lechmere was 
bound to lay out the ſum of 30,000/. in the purchaſe of 
freehold lands in fee-ſimple, and to ſettle them purſuant to the 
articles, and this within a year after the date of the articles : 
this ſeems ſo evident, that nothing will be attempted to be ſaid 
againſt it. | 
24ly, It ſeems almoſt equally clear, that the Lord Lechmere's 


not having made this purchaſe and ſettlement within a year was 


a breach of his covenant. It has indeed been objected, that 
ſomething was to be done previouſly by the truſtees, (viz.) that 
they were to conſent ; but my opinion is, that the truſtees 
were not to do the firſt act: the Lord Lechmere ought to have 
propoſed his purchaſe and ſettlement, upon which the truſtees 
were to have ſignified their agreement or diſagreement there- 
to; whereas in the preſent cafe it is not pretended his Lord- 
ſhip made one ſingle ſtep towards this ſettlement ;. conſe» 
quently he had broken his covenant, 


3dly, The covenant being thus broken by the Lord Lechmere 
the truſtees might either have brought an action at law on the 
covenant, or a bill in equity, to have compelled a ſpecifick 
performance thereof. The wife's fortune had been adyanced, 


li.) 40007. in money, and 2000/. ſecured by bond; fo that 
-". 
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Ercaxrrt the truſtees had plainly this power; but it is probable they 
Canticize, thought all was ſafe, and that the Lord Lechmere was wel 
able (as indeed he was) to make a purchaſe ; and that, in the 
mean time, it would be more beneficial to him to receive the 
intereſt of the money, than the profits of the land. Now if 
the truſtees had, after the expiration of the year, filed their 
bill for an execution of theſe articles, a court of equity would 
and muſt, have decreed a performance. And taking this to 


be ſo, 


A truſtee for- 4thly, The forbearance of the truſtees in not doing what it 


bearing tod , , 1 
what ie was his Was their office to have done, ſhall in no ſort prejudice the 


— b eeftuy que truſit; ſince at that rate it would be in the power 
th- cettuy que of truſtees, either by doing, or delaying to do, their duty, to 
ne de in affect the right of other perſons; which can never be main- 
the pow-rof a tained, Wherefore the rule in all ſuch caſes is, that what 


— 8 ought to have been done, ſhall be taken as done, and a rule ſo 


eeſtuy que truſt. powerful it is, as to alter the very nature of things; to make 
money land, and on the contrary, to turn land into money; 
Whatever for a thus money articled to be laid out in land, ſhall be taken a 


ares ay pa land, and deſcend to the heir; and on the other hand, land 


venanted to be agreed to be ſold, ſhall be conſidered as perſonal eſtate, 
done, ſhall, in i 
equity be look- 1 Salk. 154. 


ed on as done : 


thus, money agreed to be laid out in land, ſhall be taken as land ; & e converſo. 


Indeed it has been objected, that there is a difference be- 
twixt money being depoſited in the hands of truſtees to be 
inveſted, and where there is no ſuch depofit, but a man co- 
venants (as here) to lay out ſo much money in land, and to 


ſettle it. 


Reſp”: But as to this, there is no manner of difference in 


[L216] reaſon; for the nature of the thing is changed by the agree- 
< woke oy ment, of which it is the buſineſs of a court of equity to in- 
wife's truſtees, force an execution. In the caſe of Ke!tleby verſus Attumd, 
— 4 1 Vern. 298, it was agreed by marriage afticles, that the wife 
hands is cove= having 1500 J. portion, the huſband ſhould add 500 J. more to 
Nig aut tn land, it; and that the whole ſhould be depoſited in truſtees? hands, 


and ſettled on 
the huſband for life, remainder to the wife for life, remainder to the firſt, &c. ſon, remainder to the 


daughters, remainder in fee to the buſband. They have iſſue a daughter, the huſband dies, ſoon 
after which the daughter dies, before the purchaſe made, and then the wiſe dies; the money ſhall, 31 


land, go to the beir of the huſband. 
until 
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until a convenient purchaſe could be found out for inveſting 
the ſame in land, which, when purchaſed, ſhould be ſettled on 
the huſband and wife for their lives, with remainder to their 
firſt, Ec. ſon in tail, remainder to their daughters in tail, re- 
mainder to the right heirs of the huſband. Before the making 
of the purchaſe the huſband died, leaving iſſue by his ſaid wife 
a daughter, who died about a month old. The wife adminiſtred 
to the huſband and daughter; and the heir of the huſband 
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| brought his bill to have the money laid out in the purchaſe of 


land to be ſettled on the wife for life only, remainder to the 
plaintiff in fee; and tho? the then (a) Lord Keeper [North] re- 
ſuſed to make a decree for that purpoſe, and diſmiſſed the bill, 
but without coſts, yet the party did not think fit to reſt there, 
but reheard the cauſe before the Lord Chancellor Series (6) 
who decreed for the heir, holding, that the money was bound 
by the articles, and ſhould be for the benefit of the heir, as 
the land would have gone, if purchaſed. This caſe is in point, 
and the determination often allowed to be right; wherein it 
is obſervable, that but part of the money, (viz.) that of the 
wife was in truſtees' hands, the huſband not having depoſited 
the 500 I. which he was to advance; and yet no difference 
was taken with regard to the two ſums : alſo, there was a fail- 
ure of iſſue of the marriage, (as here) and the diſpute betwixt 
the wife, the adminiſtratrix of the huſband, and the collate- 
ral heir, who was as much a volunteer as the remainder man 
in the principal caſe, and equally out of the conſideration of 
the articles; notwithſtanding which the decree was as above, 
taking the money to be as land, as well with regard to the 
collateral heir, as to the iſſue of the marriage. So in 2 Vern. 
Ion, Lancy verſus Fairchild, money by marriage articles was 
to be laid out in land, and ſettled on the huſband and wife, 
and their iſſue, remainder to the heirs of the wife, the wiſe 
died in the life-time of the huſband ; and decreed for the 
heir of the wife againſt her adminiſtrator z the money being 
aid to be bound by the articles, agreeably to the reſolution in 
che above cited caſe of Kertleby verſus Ateuad; though no mo- 
ney appeared to have been depoſited, and an execution of the 
agreement was aſked by the collateral heir at law, who could 
not be within the immediate view and proſpect of the articles, 
And indeed this is no more, than what even courts of law have 

come 


(a) 1 Vern. 299. 


(3) 1 Vern. 471- 


( 219 } 
Money articled 
on marriage to 
be laid out in 
land, and ſet- 
tled, ſhall gu as 
land, though the 
wife be dead 
without iſſue. 
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come into; for which reaſon, when money by a marriage 

ment is articled to be inveſted in land, that money is held not to 
be aſſets for payments ofdebts, according to the caſe of Lauren 
verſus Beverly, cited in Kertleby verſus Atuosd; where money 
ſecured by a mortgage, to which an executor was legally inti. 
tled, yet, being articled to be laid out in land, and ſettled on 
the iſſue of the marriage, it was by Hale Chief Juſtice, on x 


ſpecial verdict, adjudged to be bound by the articles. 


| Money, part of 
which is the 
huſband's, and 
other part the 
wife's is on mar- 
Tiage to be laid 
out in land, and 
ſettled on the 
huſband for life, 
remainder tothe 
wife for life, re» 
mainder to the 
heirs of their 
two bodies, and 
the uſes go no 
Further ; the 
heir of the huſ- 
band ſhall have 
the whole. 


(*218 } 


Where money 
3s on marriage to 
be laid outin 
a purchaſe, and 
ſettled to the common uſes in a marriage ſettlement, adding the clauſe, that the purchaſe ſhall be made 
with the conſent of the huſband and wife, it makes no diverſity, though no conſent war given to anſ 
purchaſe made during the life of the huſband and wife; for ſtill the money fhall be taken as land. 


The caſe of Knights verſus Atkins, 2 Vern. 20. is ftill 
ſtronger to this purpoſe : upon marriage articles 1500 l. waz 
the wife's portion, to which the huſband was to add 1500/, 
the whole 3000 J. to be inveſted in land, and fettled on the 
huſband for life, remainder to the wife for her jointure, re- 
mainder to the heirs of their two bodies, ſtopping ſhort there, 
and not expreſſing where the eſtate ſhould go afterwards. The 
huſband “ died without iſſue ; upon which his collateral heir 
brought his bill to have the money laid out in a purchaſe of 
land to be ſettled on the wiſe for life, remainder to the plain- 
tiff in fee, as heir at law of the huſband. The objection waz, 
that it was reaſonable the remainder in fee ſhould go to the 
right heirs of the ſurvivor, and confequently, that the wiſe 
having ſurvived, was intitled, or at leaſt, that ſhe had a good 
claim to her own 1500/4. or the land to be. purchaſed there- 
with; but for the heir of the huſband it was anſwered, that 
this muſt be taken as if the bill had been brought in the life- 


time of the huſband and wife, when the court would have de- 


creed the remainder in fee to the huſband. Accordingly, the 
Lord Feffereys decreed the whole money to the heir of the huſ- 
band, on a preſumption that it was fo intended. Here then 
the heir of the huſband was allowed to go away with the fee, 
though no money had been depolited in the hands of truſtees, 
though the heir was out of the conſideration of the articles, 
and though there was no expreſs limitation to the heirs of the 
huſband ; which I take to have been a right decree. 


In 2 Vern. 227. Symons verſus Rutter, there is this caſe: it 
was agreed by marriage articles, that 500 J. of the wiſe's pot- 


ton 
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tion ſhould be lodged with Sir Francis Child and William Pain, 
to be placed out at intereſt, until it could be inveſted in a pur- 
chaſe, with the conſent of the wife and her then intended 
huſband, in houſes, or lands of inheritance, to be ſettled on 
the huſband and wife for their lives, remainder to the heirs of 
their two bodies, remainder to the heirs of the body of the 
wife, remainder to the wife's brother in fee; the 500/. was 
depoſited in the hands of truſtees, and before any purchaſe 
made, the wife died without iſſue, and the huſband having 
afterwards received the intereſt during his life, died; upon 
which the wife's brother brought his bill for this money, by 
virtue of the remainder in fee limited to him, as brother and 
heir of the wife, and alſo as having adminiſtration to her de 
b;nis non adminiſtered by the huſband, who ſurvived the wife. 
Trevr, Raxwlinſ;n, and Hutchins were at that time Lords Com- 
miſſioners of the great ſeal, the two former of whom held, 
that the 500 /. being to be looked on as money, and not as 
land, bclonged to the defendant as adminiſtrator of the huſ- 
band; that it was not in all events to be laid out in a purchaſe, 
but only by conſent of the huſband and wife, who, it did not 
appear, had ever conſented ; and if it had been inveſted, and a 
ſettlement made, the huſband, as tenant in tail, might have 
barred it by a recovery. On the contrary, Hutchins con- 
ceived, that this 500 J. being money agreed to be laid out in 
land, was to be taken as land; that it was plain, after the 
death, cither of the huſband, or of the wife. it was to be looked 
upon as land, and the purchaſe might have been made during 
the life of the ſurvivor ;z that by the articles the ſurvivor was 
intitled to the intereſt only during his life, and until the pur- 
chaſe made; and having no iſſue, he could be but tenant in 


tail after poſſibility of iſſue extinct ; that, to him, this caſe. 


ſeemed to be governed by the rule that had been taken in the 
ſeveral caſes of Whitevick (1) verſus Fermyn, or Lawrence (2) ver- 
ſus Beverley, and Kettleby verſus Ataucod, and mult not, upon the 
ſame circumſtances, be deemed perſonal eftate, which in other 
caſes had been looked on as land, and gone as real eſtate, 


In this laſt caſe I obſerve, it was admitted, that if there had 
not been the clauſe in the articles, that the purchaſe ſhould be 
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made with the conſent of the huſband and wife, it muſt hare 
been taken as land : now ſuch clauſe makes no manner of gif. 
ference z for, upon a convenient purchaſe being propoſed, the 
court would have taken on themſelves to judge thereof; and 
without ſome reaſonable objection made, would have ordered 
the money to be laid out in it, ſo that ſuch clauſe feems to have 
been immaterial in the marriage articles, and as if omitted, 
and the opinion of Hutchins to have been well grounded, 


But againſt this there has been objected the caſe of Chiaſe 
verſus Bickerflaff, 2 Vern. 295. Where, upon Sir John Chi. 
chefler's marrying the daughter of Sir Charles Bickerflaff, Si 
Charles articled to pay 15 90 J. as part of his daughter's portion, 


which, together with 1500 J. more to be advanced by Sir Jah 


Chichefter, was, within three years after the marriage, to be 
inveſted in land, and ſettled on Sir ahn Chicheſter for life, re- 
mainder to his intended wife for life, remainder to their firſt, 
Sc. ſon in tail male, remainder to the daughters in tail, re- 
mainder to the right heirs of Sir 70h the huſband. Within 
a year after the marriage Sir John and his lady both fell ill of 
the ſmall-pox, the wife died firſt, and three days after Sir 
John died, without iſſue, having made his will, and appointed 
his ſiſter, Frances Chicheſter, his reſiduary legatcee, Sir Arthur 
Chicheſter, the brother and heir, brought his bill, claiming the 
money thus agreed to be laid out in land, the remainder in ſee 
whereof, in caſe of failure of iſſue of the marriage, was to go 
to the heir of the deceaſed huſband. Sed per curiam; this 
money which would have been land, as to the ifſue of the 
marriage, yet, now the huſband and the wife are dead with- 
out iſſue, is turned into money again, and under the power 
of the huſband to diſpoſe of as he pleaſed, It ſhould hare 
gone to his adminiſtrator, had there been % will, à fortir: 
will it, in the preſent caſe, go to his reſiduary legatee. 


Now, with reſpect to this caſe, it is remarkable, that the 
wife died within three ycars after the marriage, during which 
period the purchaſe was to be made; fo that the time was not 
come within which the money was to be laid out, and til 
then it continued money; or, poſſibly, the court had ſome 
evidence to induce them to believe Sir John Chicheſter looked 


on the money as perſonal eſtate : and if this does not diſtin- 
guill 
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quiſh it from the other caſes, I doubt, in oppoſition to ſo many 
decrees, the reſolution here given would hardly be maintain- 


able. 


Afterwards came the caſe of Lingen verſus Swwray, (a) in 
1715, reported in the Book, called The Abridgment of Caſes in 
Equity, 175, where 700 J. of the huſband's money, and 700 /. 
of the wife's money, was, on a marriage; articled to be laid 
out in land, and ſettled on the huſband for life, remainder to 
the wife for life, remainder to the firſt, &c, ſon in tail male, 
remainder to the daughters in tail, remainder to the heirs of 
the huſband, The huſband deviſed all his perſonal eſtate to 
his wife, and all his real eſtate to the plaintiff, and died with- 
out iſſue, Whereupon it was decreed, that the money articled 
to be laid out in land, was as land, and could not paſs by the 
deviſe of the [C] perſonal, but belonged to the plaintiff, as 
deviſce of the real eſtate. And this decree, firſt made by the 
Lord Harcourt, in 1711, was affirmed in 1715, by the Lord 


Graoper, 


Still later than this cafe, was, that of Edwards verſus (a) 
The Counteſs of Warwick, decreed in chancery, and affirmed in 
the Houſe of Lords, where money was articled to be laid out in 
land and ſettled on the huſband and wife, and the iſſue of the 
marriage, remainder to the heirs of the huſband. There was 
iſſue, but ſuch iſſue died without iſſue before the money was 
laid out; and decreed, that the money was to be looked upon 
as land, and ſhould go to the heir. Neither is the objection, 
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Maney articled 
to be laid out 
in lands, and 
ſettled on huſ- 
band and wife 
and iſſue, re- 
mainder in fee 
to the huſband, 
will paſs by the 
deviſe of a real 
eſtate, tho' the 
money was ne- 
ver laid out. 
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(a) 2 Vol. 171, 


Every ceſtuy que 
truſt, whether a 
volunteer or 


not, is intitled to the benefit of the truſt ; and no reaſon that the truſtee ſhould keep the eſtate, 


(a) See alſo Precedents in Chan. 400, and vol. 1. 172. In which laſt book 


the caſe is more fully reported, and agreeably to the Regiſter's book. 


[C] It is obſervable, that the huſband might have deviſed this 1400 J. (ſubject 
to his wife's eſtate for life) either as real or perſonal eſtate, according as he ſhould 
have ſignified his intention. Thus, if he had in his will deſcribed it ag ſo much 
money agreed to be laid out in land, this would have been ſufficient to have made 
it pais as perſonal eſtate, and by a will not atteſted by three witneſſes ; but with- 
out ſuch a particular interpoſition of the teſtator, manifeſting his intention, it re- 
mained as land, and conſequently belonged to the deviſee, or repreſentative of 
the real, not of the perſonal eſtate. Determined in the caſes of C verſus Ad- 
denbroke, Hillary, 1719. Fulham verſus Jones, Mich. 1720, both by the Lord Parker. 
But more particularly in the caſe of Edward: verius The Counteſs of Warwick, 


vol. 2. 171, 
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A s father ar- 


ticles with a 
carpenter to pay 
him rcool. to 
bulld an houſe 
on his eſtate, 
the carpenter 
goOovenaic ty 
build it. A. dies; 
the heir of A. 
ſhall compel the 
building of the 
houſe, and the 
executor pay for 
it, 


Articles on mar- 
mage, whereby 
money is agreed 
to be laid out 

in land, and 
ſettled, in de- 
fut of iſſue 
le of the 

11 1 age, on the 
huſbana's bro- 
ther, ſhall, if 
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that the plaintiff is a volunteer, of any weight; for this is the 
caſe of a truſt, and evcry ce/iuy que tut, whether a volunteer 
or not, or be the limitation under which he claims, with, or 
without, a conſideration, is intitled to the aid of a court of 
equity, in order to avail himſcif of the benefit of the truſt, 
There can be no reaſon, that the truſtee ſhould retain to his 
own ule the truſt money or eſtate, with reſpect to which he is 
barely an inſtrument, in breach of the confidence repoſed in 
him. Any voluntary bond is good againſt an executor or ad- 
miniſtrator, unleſs fome creditor be thereby deprived of his 
debt. Indeed, if the bond be merely voluntary, a real debt, 
though by ſimple contract only, ſhall have the preference; but 
if there be no debt all, then a bond, however voluntary, muſt 
be paid by an executor, Beſides, in ſume caſes, this court may 
be under a neceſſity of determining queſtions between vo- 
lunteers, I mean, between perſons that are really ſuch, with 
regard to thoſe from whom they claim; as where the heir 
comes to have his real eſtate diſincumbered, by applying the 
perfonal eſtate in exoneration thereo!, there the objection of 
being a volunteer is ſtrong againſt the plaintiff, and yet the 
court of equity muſt determine the point, 

In 2 Fern. 322. Holt verſus Holt, the father of J. S. articled 
with a carpenter to pay him 1000 /, for the building of an 
houſe upon his land, and the carpenter articled with the fa- 
ther to build the houſe. 'The father died inteſtate before the 
houſe was begun to be built, and the land on which the houſe 
was to be built, deſcended to the ſon and heir. Held, that the 
ſon might compel the widow and adminiſtratrix of the huſband, 
who owned the ground on which, Sc. ro lay out the 10001. 
in building the houſe, although the ſen, who ſought, and was 
allowed to taxe the benefit of this covenant, did not intitle 
himſelf thereto by any manner of conſideration. 


90, in Fernzz verſus Vernon (a), decrecd firſt by the Lord 
Ning, and athrmed in the Houſe of Lords. A. covenanted on 
his marriage to lay out 70097. in land, and ſettle it on him- 
ſelf for life, remainder to his wife for life, remainder to the 
firit, Sc. ſon of the marriage in tail male, remainder to the 
heirs male of the body of A. remainder to As brother tor lite, 


the huſband dies without iiTue male, and leaving only daughters, be performed in favour of the bro- 
ther, (ho' they ue e voiunta g, and the the huſband mig have barred fuck remainder, (a) vol. 2. 9+ 


remaine.: 
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he remainder to his firſt, c. ſon. Now, though this remainder 2 _ 
er {-emed merely voluntary, and out of all the conſiderations of Car-. 
or the marriage ſettlement, and though A. (as was, there well 
of urged) had the lard been ſettled by him in his life-time, might 
t. have barred the brother by a common recovery, yet, on A 's 
US leaving only daughters, equity compelled a ſpeciitc periorm- 
ls ance of the covcnant. (1) 
7 There remains then only the laſt point, which is, whether 
Us the lands which deſcended from the Lord Lecbmere to his heir 
t, at law, ſhall be taken for or towards a ſatisfaction of the cove- 
ut nant, as to this remainder limited to his own right heirs, 
And here it is objected, that the Lord Lerhmore cover: nts A, covenants 
7 for himſelf and his heirs, to lay cut 26,000 J. in the puschaſe who: phe 
” of lands, and to ſettle the ſame on himſelf and wiſe, and lirit, be wilt purchaſe 
75 Ec, ſon, and for portions for daughters, remainder to hie own _ þ OO 
4 right heirs. 80 that in this caſe the heir is debtor, as Hound bmi bte, 
* in the covenant, and yet claims as a creditor under the cove- his wie f e, 
o ant, which is inconſiſtent, (.) for the ſame perſon to be Agee _ 
he both debtor and creditor; and as far as the heir has real remainder to 
himiel# 11 toe ; 

aſſets, the aſſets are at home already, and cannot be ſued ecyjn geg. 
ed ſor. pel the exe uter v 
an ; 3 lav out the 
1 money, ihoigh the heir is bo h debtor ard creditor, 
he Re- So, if a man articles for a purchaſe, and binds him- 
iſe ſelf, his heirs, executors, &c. he may as well be called, in 
he that caſe, covenantor and covcnantee, as in the preſent; and 
d, yet, in reſpect of the different riglits that are in him, the heir 
. may compel the executor to complcat the purchaſe for him. 
_ Though, to ſpeak properly, the heir at law cannot be conſi- 
tle dered as a creditor any more than as a purchaſer under his an- 

ceſtor, but as heir, he is the repreſentative of his ancęſtor, fo ® 
af as to be intitled to all the real eſtate, which the anceſtor died 
_ ſeiſed of; and, on the other hand, liable to anſwer all the 
"Hh burdens to which ſuch real eſtate is ſubject. 
Ne Then, with regard to the lands left to deſcend, 1/, It is 
4 plain the covenant does not relate to the lands which were 
vy 


his Lordſhip's at the time of entering into the articles, the 


1s" 


(1) Et vide Q v. Srrede, ante, 2 vol. 245. 
Ct N 3 words 
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rents words being future, (via.) that he would purchaſe lands, 2, 


1 The purchaſe of the leaſehold eſtates for lives, or reverſions 
expectant on eſtates for lives, are nothing to the purpoſe, ſince 
the lands to be bought are expreſsly mentioned to be lands of 
inheritance and in fee-fimple, whereas theſe could not anſwer 

- 0 Cs the intent of the articles. Indeed, what ought to govern in 
ty which makes all theſe caſes of implied ſatisfaction, is the intention of the 
> ng parties. Now, in the principal caſe the intention of the 
ſatistoction, or party does not plainly appear, that his eſtate which he per. 
_ mitted to deſcend, and which did not amount to the value of 
what he articled to purchaſe, ſhould be for or towards a ſatiſ. 
faction, conſequently this would be to diſinherit an heir by an 
implication not neceflary, contrary to the known maxim of 


law. 


A fathe, & per- As to the caſe of Wilcox verſus Wilcox, 2 Vern. 558. where 
mitting lands to . 1 
d-(cend in fee, © man upon his marriage covenanted to purchaſe lands of 2000. 


i ow” _— fer as num, and to ſettle them on himſelf for life, remainder 
lands covenant- to his wiſe for life, for her jointure, remainder to his firſt, 
A c. ſon in tail male, remainder to his daughters in tail; and 
a ſatisf. ction. the father purchaſed lands of 200 J. per annum, after which 
he made no ſettlement, but permitted them to deſcend ; where- 

upon this was decreed to be a ſatisfaction of the covenant: 

here the father made a purchaſe fully ſufficient to anſwer the 

200 J. per annum. The book takes notice, that the lands 

were worth 200 J. per annum, which imports that they 

were juſt of that value; and this plainly ſhews, that the lands 

were bought with an intention to ſatisfy the covenant, and 

the eldeſt ſon could not complain, or object, when he had his 

[ 226 ] 2001. per annum from his father, that it was another eſtate 
than what was covenanted to be ſettled upon him, (viz.) that 

it was a fee-ſimple inſtead of an intail ; for which cauſe this 

ſeems to have been a reaſonable decree. And, by the way, 

if the eldeſt ſon had aliened the fee, and died without iſſue, 

J do not think the ſecond ſon could have recovered under theſe 

articles; for if it had been an eſtate- tail, he might have barred 

it by a recovery [D]: whereas in the preſent caſe the Lord 
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. [D] But Sure, if the eldeſt ſon had died, (as he might have done) before the 
WES 4 then next term, ſo that he could not have ſuffered a recovery, whether then tix 
. next ſon ought to be barred of his chance. 
fr: Ro 4 Lechmere 
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Lebmere has not permitted lands to deſcend to his heir to the 
value of what he articled to purchaſe, and lands of leſs value 
ſhall never be looked upon as an equivalent. The lands to be 
purchaſed according to the covenant are to be to the amount 
of 30,000 i. and as the lands purchaſed before the marriage, 
together with the leaſchold and reverſions purchaſed after- 


wards, are not to be taken as part of the lands to be bought. 


and ſettled: ſo the reſt of the purchaſes which he made are 
of very inconſiderable value, and it cannot be preſumed his 
Lordſhip intended they ſhould be fo conſtrued. 


In the caſe of Goodfellow verſus Burchet, 2 Vern. 298. a 
man on the marriage of his daughter, gave a bond to her huſ- 
band for part of the portion, after which by his will he gave 
her land of much greater value, and yet this was held to be 
no ſatisfaction, [E] although there were not aſſets to pay 
debts, which is a ſtrong caſe. And there it is laid down as a 
rule, that where a legacy has been decreed to go in ſatisfaction 
of a debt, it muſt have been grounded upon ſome evidence, 
or at leaſt upon a ſtrong preſumption that the teſtator did fo 
intend it; but in the preſent caſe there is no ſuch evidence, 
nor any room for ſuch a preſumption. 


In the caſe of Cuthbert verſus Peacock, 1 Selk. 1 55. it was 
inſiſted on as a rule, that where a debtor pics a legacy 
greater than his debt, it ſhall be intended a latis ifton, be- 
cauſe the teſtator muſt be preſumed to be juſt hetore he is 
bountiful, But the Lord Corper ſaid, it might as well be 
preſumed that a debtor, where there are aſiets, intends to be 
both juſt and bountiful. So in Cranmer's caſe, Salk. 308. it 
was decreed by the Lord Harcourt, that a legacy, though it 
exceeded the debt, could not be intended as a Citist1ftion 
thereof; and indeed it may be preſumed, that i“ he teſtator 
intended to pay or ſatisſy a debt, he would certainly have 
taken notice of it. 
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Licsutt 
Earl of 
CA LISLE» 


A matter of leſs 
value cannot be 
taken in ſatiſ- 
faQtion. of what 
is of a greater 
value. 


Land, tho“ of 
much greater 
value left to a 
daughter, no 
ſatisfaQion for 
a portion. 


1277 ] 


[E] However this might be determined on another principle, 


(is.) that 


money and land being of a quite different nature, the one ſhall never be taken 55 
a ſatisfaction for the other. See many caſes to this purpoſe, but particulariv the 
caſe of Chaplin verſus Chaplin, determined Paſch.c, 1734, by the Lord Talbot, 


poſt. 247. 
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Though by a 
deed 5 l. per 
cent. was dire. 
ed to be allow- 
ed, yet it appear- 
ing that the mo- 
ney had been 
placed in the 
government 
funds, which 
yielded but 4l. 
the court re- 
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So that upon the whole matter; I decree that this 30, ooo]. 
thus agreed to be laid out in land, ſhall be taken as land that 
the land permitted to deſcend to the heir ſhall not be deemed 
to be in, or towards, ſatisfaction of the debt; conſequently 
that the adminiſtratrix muſt inveſt this 30,000 J. in a purchaſe, 
and ſettle it purſuant to the articles. But though theſe haye 
provided that 5 /. per cent. ſhall be paid until a purchaſe made; 
yet it appearing to me that the money has begn placed in the 
government funds, which have yielded but 4 /. per cent. | 
think I may with reaſon and equity moderate the intereſt, and 


reduce it to 4/. per cent. in regard the adminiſtratrix has 


made no more of it, 


duced the iatereſt to 4 J. per cent. 


228 } 
$0,000 l. is co · 
venanted to be 
laid out in land, 
the money need 
not be Lid out 
altogether upon 
one purcheſe, 
but if laid out 
at ſeveral times 
it is ſufficien t; 
and if the co- 
venantor dies, 
Havingpurchaſed 
ſome lands 
which are left 
to deſcend, this 
will be a ſatiſ- 
faction pro 
tanto, 


Note; On an appeal to the Lord Talbot, Paſche, 1735, after 
long debate, his Honor's decree was fo far affirmed, as that 
the 30,000 J. articled to be laid out in land, was by his Lord. 
{hip held to be as land; who moreover agreed, that no dif- 
ference had ever been made, between the caſes where the 
money was depoſited in the hands of a third perſon to be 
laid out, and where it was reſting in the hands of the cove- 
nantor : but with reſpect to the frechold lands purchaſed in 
fee · ſimple, in poſſeſſion, after the covenant, though with but 
part of the 30,000/, and left to deſcend, theſe were by the 
Lord Chancellor ordered to go as a ſatisſaction pro tanto; for 
that it could not be intended the Lord Lechmere was obliged to 
lay out all the money together; nay, it might be doubtful, 
whether one intire purchaſe could be met with for juſt that 
ſum ; and though his Lordſhip had covenanted to lay out the 
30,000 /. in land, yet he had not covenanted to lay it out in 


one purchaſe, or at one time: but if it was inveſted. at ſeveral 


times, it would ſatisſy the covenant, as much as if laid out all 
together. (1) 


* 
— — — ͥ — 


(1) Reg. Lib. B. 1734. fol. 487. So, 
Deacon v. Smith, 3 Atk. 323. Attorney 
General v. Whorwzcd, 
Days v. Howard, 5 Bro. P. C. 552. 
Sowwden v. Soxvden, at the Rolls, Feb. 3, 
1985. By marriage ſettlement reciting 
that Robert Soaudon the huſband in con- 
ſideration of the marriage, &c. had 
actually paid to the ttuitees a ſum of 


1500 . and had alſo agreed to pay to 
them a further ſum of pool. at leaſt, up- 
on the truſts after mentioned, he the 
ſaid Robert Scaudon covenanted with 
the truſtees, that he would within 6x 
months, pa the ſaid further ſum of 
500 l. at th eaſt, which ſaid ſums of 
1500/. and ,, o/. were to be applied in 


the manner crein after mentioned; and 
i 


1 Vez. 540. 


it was thereby declared, that the ſaid 
ſums of money were ſo paid, and to be 
paid upon truſt, that the ſaid rruftces 
ſhould as ſoon as conveniently might be, 
with the conſent of the ſaid Robert Soav - 
don, lay out and inveſt the ſame, either 
together or in parcels, and together 
with or without any further ſum to be 
advanced by the ſaid Robert Seu, 
in the purchaſe of freehold lands, Ze. 
in the county of Devon, and that ſuch 
lands when purchaſed ſhould be con- 
veyed to the truſtees to the uſes of the 
marriage as therein mentioned. Not- 
withſtanding the recital in the ſettle- 
ment, Robert Scaudon did not pay the 
1500/ which together with the 500 J. 
remained unpaid at his death. Soon 
after the marriage he purchaſed an 
eſtate in the county of Devon for 21501. 
which was conveyed to him in fee, but 
he never made any ſettlement of this 
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ellate, and died inteſtate, —There was 
no evidence in the cauſe upon which the 
court thoughtany reliance could be had, 
but it was argued, that this caſe =—_ be 
diſtinguiſhed from the others, inaſmuch 
as in this caſe the huſband covenanted 
to pay the money to the truſtees, of which 
covenant he ſcarcely could mean a per- 
formance, when he made a purchaſe 
hinjelf. His Honor declared that, if 
this caſe had been res integra, he ſhould 
have thought the diſtinction worthy of 
great conſideration, but he thought this 
caſe within the principle eſtabliſhed by 
Lechmere v. Earl of Carli/le, that where 
a man covenants to do an act, and he 
does that, which may, pro tanto, be con- 
verted to a completion of his covenant, 
he ſhail be preſumed to have done it with 
ſuch intention: and declared the eſtate 
to be ſubject to the trults of the ſettle- 


ments. Reg. Lib. B. 1784. fol. 171. 


9 3 „* * ay 


= 


Fee ern 
91 9 rr * * 


rr EO N "5 - 
ASTD 


744%. A 


E 


— 5 2 . —_— 
= 1 2 


9 222288 


2 0 
„ 


mn 
T 


L23000 
If arent de novo 
be granted in 
tail, without 
any remainder 
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dowed, becauſe 
the thing out of 
which the dower 
is to ariſe, is not 


in being. 


Zecue, if the 
rent were grant- 
ed in tail, re- 


mainder over. 


DE 


Term. S. Hillarii, 1733. 


_ Y 


Chaplin ver/us Chaplin. 


N this long cauſe, among many others, were the following 
queſtions : The Lady Hanby, the grandmother of Porter 
Chaplin, being ſeifed in fee, conveyed divers lands to the ule 
and intent that certain truſtees in the deed named, ſhould re- 
ceive and enjoy a rent- charge of 30 J. per annum to them and 
their heirs, with power to diſtrain for the ſaid rent, and to 
enter and hold the land on non-payment for forty days; and 
then the faid rent was to be to the uſe of Porter Chaplin in 
tail male, remainder to the uſe of the ſame perſons that had 
the land in fee. Porter Choplin, to whom this eftate-tail was 


| limited in the rent, died, leaving iſſue Sir ohn Chaplin, who 


inter- married with the plaintiff the Lady Chaplin, and after- 
wards died without iſſue male. Whereupon one queſtion was, 
whether the plaintiff, the Lady Chaplin, was dowable of this 
rent of which her huſband died ſeiſed in tail male? 


And the court held, that ſuppoſing this were a rent created | 
de novo, the remainder in fee whereof was extinguiſhed by a 
limitation of it to thoſe that had the land, ſuch rent being de- 


_ termined by the death of the huſband tenant in tail, and hav- 


ing no longer any exiſtence, the wife cannot be endowed of 
that which is not in being; but that it is otherwiſe where 
tenanf in tail of /and marries and dies without iſſue, whereby 
that eſtate-tail is determined ; for the wife in that caſe ſhall 
be endowed notwithſtanding, becauſe the land is in being, 
though the eſtate tail therein is determined, and the dower is 
in ſome reſpects a continuance of the eſtate-tail, So if a rent 
in ee be granted to A. in tail, remainder to B. in fee, and 
A. marries and dies without iſſue, the wife ſhall be endowed; 


or if a rent de novo be granted to A, in tail, remainder to B. 
in 
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in fee, (which has been [A] adjudged a good remainder) and 
A. marries and dies without iſſue ; his wife ſhall be endowed. 


Moreover, the court conceived, that if ſuch a rent de n, 
be granted in tail without any remainder over, and the tenant 
in tail fuffers a recovery thereof; this recovery, though it will 
turn the eſtate-tail into a fee, yet the ſame will paſs but a de- 
terminable fee, which muſt end on the death of the tenant in 
tail without iſſue, for the grantor never agreed to charge the 
land any further with the rent, and it would be a wrong to 
the tertenant to burthen his eſtate with the rent for any longer 
time, See 2 Lutw. 1225 (1). 


But ir afterwards was diſcloſed to the court, that the legal 
eſtate of the rent in fee was in truſtees, in truſt for Porter 
Chaplin in tail male; and that on his dying, the truſt of this 
eſtate-tail deſcended to his only ſon Sir Jebn Chaplin in tail, 
the huſband of the plaintiff the Lady Chaplin, who (inter al) 
brought her bill for her dower of this rent; and then the caſe 
was no more, than whether the wife of a ce/tuy que truft in tail 
ſhould be endowed ? : Eee, 


Whereupon for the plaintiff were cited, , the caſe of 
Steetapple verſus Binden, 2 Vern. 536. where a woman be- 
queathed money to be laid out in land, to be ſettled to the uſe 
of her daughter and her children, and if ſhe died without 
iſſue, to go over. The daughter married the plaintiff, by whom 
ſhe had iſſue, but ſhe and the iſſue being both dead, and the 
money not laid out; on a bill brought by the huſband, the 
Lord Cotuper decreed the money to be conſidered as land, and 


the plaintift to be tenant by the curteſy. 


Secondly, Otæuay verſus Hudſon, 2 Vern. 583. where tenant in 
tail of a truſt of a copyhold eſtate, having defired the lord to 
admit him, and being refuſed, and having brought a bill 
againſt the truſtees to have a ſurrender made him of the legal 
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Tenant in tail 
of a rent grante 
ed de novo with- 
out any emain- 
der over (uffery 
a recovery ; this 
will not paſs an 
abſolute, but 
only a deter- 
minable, fee. 


[ 232 ] 


»“ 


[A] For, though the objection is, that there can be no remainder of that 


EEC 


whereof there is no reverſion ; yet the intent of the party gives the rent de ab 
firſt a being for the whole, and then the leſſer eltates are carved out of it. By 


Holt Ch. Jult, Salt. 577. Weeks v. Peach, 
(t) Harg. Co, Litt. 241. 4. note 4. 298. 4. note 2. 


eſtate, 
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Dette eſtate, died. In that caſe, though the huſband was never 
ſeiſed of the legal eſtate of the copyhold, yet the widow was 


decreed her free- bench. 


Thirdly, The caſe of Fletcher verſus Rebinſin, as cited in 
Precedents in Chancery, 250. where J. S. falling into ſome 
trouble ſor having counterfeited a warrant, conveyed his land 
to his younger ſon, in truft only to ſecure it againſt a for. 
feiture ; and afterwards being freed from trouble, conveyed 
the premiſſes to his eldeſt ſon, and died. The eldeſt ſon died, 
leaving a widow and no iflue, whereupon his widow being 
non-ſuited at law, brought her bill in equity, and had a de- 
cree for her thirds. h 


Feurthly, That nothing was more known, than that a dow- 
reſs ſhall have the benefit of a truſt-term attendant on the in- 
heritance againſt an heir, as appeared from the caſes of The 
Lady Dudley verſus The Lord Dudley, Precedents in Chancery, 
241, Higford verſus Higford, Paſche, 1711. Abridgment if 

(s) 2 Vol. 237. Caſes in Equity, 219. and more particularly from that of (a) 
Wray verſus Williams. ; 
Laſtly, It was ſaid to have been agreed and ſettled, that a 
man ſhould be tenant by curteſy of a truſt; and it would not 
be pretended that there were leſs ſtronger rcaſons to be urged 
in favour of a dowreſs. 
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But after much debate and conſideration, the Lord Chan- 
cellor was of opinion againſt the plaintiff in this point; ob- 
ſerving, Ait, as to the caſe of Sweetapple verſus Binden, that 
it might be right to allow an huſband to be tenant by the 
curteſy of money to be laid out in land, fince money agreed to 
be laid out in land, is as land in equity; where every thing 
directed by a will, or agreed by articles to be done, is looked - 
upon as done. [B] 


Secendly, That in the caſe of Otzvay verſus 'Hudſon, the de- 
cree was not made upon a general rule, that every widow of 
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BJ This will ſerve to warrant the reſolution of the Maſter of the Rolls in the 
caſe of Banks verſus Sutton, vol. 2. 700. For however that learned argument may 
be conſidered, as tending to prove in general, that a woman ought to be endow- 
ed of a truſt ; yet in that particular caſe, the legal eltate was by the will of the 
donor direcled to be conveyed to che ce/fuy que 1ruft at his age of twenty-one, and 
he living to that age, according to the principle above mentioned, his widow 


was well intitled to dower. 
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a cefluy que truſt has a right to dower ; but upon the great and 
obſtinate delay of the truſtee, who refuſed to convey, and ſtood 


out in a bill in this court requiring him ſo to do. 


zaly, That the caſe cited from Precedents in Chancery, 250, 
ſcemed a ſtrange caſe, and a moſt extraordinary truſt ; for if 
the father, the ceſtuy que truſt, ſhould have come for a perform- 
ance of that truſt, he could never have recovered ; but the 
ſon ſhould have held the land diſcharged, it being a fraudulent 
truſt, made to protect the eſtate againſt a forfeiture, This, 
probably, was a ſhort note of the caſe for the private uſe of 
ſome gentleman, and can be of ſervice to no other. 


atbly, That the caſe of a truſt term ſet up in oppoſition to 
dower, was nothing like the preſent ; for there the judgment 
is, that the plaintiff in dower ſhall recover, but that ceſſet exe- 
cutis during the term; and if the truſts of ſuch term are ſatiſ- 
fied, and at an end, the term ought not to ſubſiſt in equity to 
ſtop a favourite right at law, as dower is , whereas in the caſe 
of a truſt, there is no judgment at law, that the wife ſhall re- 
cover her dower; for the huſband had no legal eſtate, nor 
conſequently any thing of which the wife is dowable. And 
in the caſe of a purchaſer, nay, cven with notice, the court 
would not relieve a dowreſs againſt a truſt term that ſtood in 
her way. (a) 
Pre. Cha. 65. 

His Lordſhip took notice, that by the preamble of the ſta- 
tute of uſes (6), it is recited, that by means of theſe uſes the 
wiſc was defeated of her dower ; by which it appears, that the 
wiſe of cefluy que uſe was not dowable at common law; and if 
ſo, then, as at common law an uſe was the ſame as a truſt is 
now, it follows, that the wife can no more be endowed of a 
truſt now, than at common law, and before the ſtatute, ſhe 
could be endowed of an uſe; ſo that here was the opinion of 
the whole parliament in the point ; that it had been the com- 


mon practice of conveyancers, agreeable hereto, to place the 


legal eſtate in truſtees on purpoſe to prevent dower; where- 
fore it would be of the moſt dangerous conſequence to titles, 
and throw things into confuſion, contrary to former opinions, 
and the advice of ſo many eminent and learned men, to let in 
the claim of dower upon truſt eſtates ; that he took it to be 

; | ſettled, 


233 


CnarPilins. 
Carin. 


(a) Eq. Ca. Ab. 
319. 
Ca. in Parl. 6g. 


(6) 27 Hen. $. 


c. 10. 
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Cnaritin v. 
"CxHArLIN« 


Huſband may be 


tenant by the 
curteſy of a 
truſt; tho' the 
wife cannot 
have dower 
thereof. 


Tenant in tail- 
of lands mort- 


De Term. S. Hill. 1733. 


ſettled, that the huſband ſhould be tenant by the [C) curteſy 
of a truſt, though the wife could not have dower thereof; for 
which diverſity, as he could ſee no reaſon, ſo neither ſhould 
he have made it; but ſince it had prevailed, he would not alter 
it; that there did not appear to be ſo much as one ſingle caſe, 
where abſtracting from all other circumſtances, it had been 


determined there ſhould be dower of a truſt. (1) For which 
reaſon, his Lordſhip diſmiſſed the bill as to ſuch part of it a; 
claimed dower of the truſt of this rent. [D] 


Another point in this cauſe was, that Porter Chaplin made 
a mortgage for years, and then intailed the eſtate mortgaged 
on himſelf, and the heirs male of his body, remainder to his 
brother Thomas Chaplin, in * tail male, and died, leaving iſſue 
one infant ſon, who ſuffered the intereſt to incur on the mort. 
gage for ſeveral years, and died juſt before he came of age, 
leaving a perſonal eſtate, Whereupon it was objected, that 
the executors of the infant ſon, ſeeing their teſtator took the 
rents and profits of this eſtate, ought to keep down the intereſt, 
the rather, for that he never had it in his power to bar the re- 


mainder by a recovery. 


Lord Chancellor : There is no precedent of a tenant in tail 
being obliged to keep down the intereſt on a mortgage: a 
tenant for life is, without doubt, compellable to do it; but as 
a tenant in tail has an eſtate, which may laſt for ever, and 
the remainder over is not aſſets, nor regarded in law ; and as 
ſuch tenant in tail has a power over the eſtate, to commit any 
waſte or ſpoil thereon, a court of equity has never injoined 
him to keep down the intereſt. (2) Wherefore his Lordſhip 
refuſed to make any order upon the executors of the tenant in 
tail, to pay any arrears of intereit, though it appcared there 


OO ——— 


— 


[e] So determined by his Lordſhip in the caſe of Caſcharn v. Engliſp, about 


this time on an appeal 


from the Rolls. 1 Att. 603. 


D] Afterwards, in the caſe of Shepherd v. Shepherd, heard in March, 1735-6, 
before the Lord Talbot, the ſame point coming in queſtion, the Attorney General 
and Mr. Fazakerly, who were of counſel with the widow, apprehended it to have 
been ſo clearly ſettled by the above reſolution, that they both declined ſpeaking 


to it. 


(.) Vide Banks v. Sutton, ante, 2 vol. 


700. 


(2) Vide 1meſbury v. Brown, 1 Vet. 
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was near twenty years intereſt due, and though in this caſe, 
the tenant in tail died during his infancy, and conſequently 
before it was in his power to have barred the remainder by a 


recovery. 
Wrotteſley verſus Bendiſh. 


On Exceptions to the Maſter's Report. 


gan Hugh Wrotteſley, by his marriage ſettlement, ſecured 
to his daughters that he ſhould have by his lady, in caſe 
of no ſon, 8000 J. amongſt them, payable at their ages of 
twenty-one, or days of marriage, which ſhould firſt happen, 
provided, if any of his daughters ſhould, after his death, marry 
under her age of twenty-one, and without the conſent of her 
mother, that then ſuch daughter ſhould forfeit her portion, 
which ſhould go over to the other daughters. The father 
died, leaving no ſon, and four daughters, 
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Cnavrtyn 
CHariin 


Caſe 54. 


Lord Chancellor 


TalnorT. 
2 Eq. Ca. Abs 
577-pl. 26. 
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The defendant Bendi/h married one of the daughters, and 


(as was pretended) without the conſent of the mother; 
whereupon the other daughters brought their bill againſt the 
defendant, the married daughter, and her huſband, and there- 
by among other things they aſked the married daughter, whe- 
ther ſhe married with her mother's conſent? . 


The defendants did not demur to that part of the bill, but 
ſubmitted to anſwer z and the huſband anſwered even to ſome 
circumſtances of the marriage, as that he took it he was in- 
couraged by the mother in his addreſſes to the daughter, and 
that the mother knew of it ; but the daughter, his wife, did 
not anſwer to the point, whether ſhe did not marry without 
her mother's conſent : upon which, exceptions being taken 
to her anſwer, the ſame was reported inſufficient z and now 
exceptions were taken to the Maſter's report; which coming 
on to be argued, 


It was objected, that the wife was not bound to anſwer ; 
for if ſhe did, yet her anſwer could not be read againſt 
the huſband, nor could ſhe be a witneſs againſt him; 
wherefore it was a vain thing to inſiſt upon her anſwer- 
ing, when ſuch anfwer could not be made uſe of, aſter it 
ſhould be put in, being no more to be regarded, than the 

| anſwer 


236 De Term. S. Hill. 1733. 
WaorTzs:xxy anſwer of an infant. Beſides, the wife is ſuppoſed to be fub 
— poteftate viri, and not to anſwer freely. 


1 237 ] To which it was replied, that the ſame argument might be 
made uſe of againſt a feme covert's anſwering any bill, when 
made a co-defendant with her huſband, which is contrary to 
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years, as not to be able to judge of it. 


7 all rules of practice; and therefore this objection ought not 
»3 to prevail, Moreover, the wife might ſurvive her huſband, 
8 in which caſe her anſwer might be read againſt herſelf; and 
4 that this caſe differed from that of an infant's anſwering; 
. eee 8 where, it is true, the anſwer cannot be read againſt ſuch in- 
Fr given in evi- fant, (and yet it has been ſometimes ordered, that an infant 
1 — — .» ſhould anſwer, notwithſtanding his infancy ;) but the true 
7 * the in- reaſon, why the infant's anſwer is not to be read againſt him, 
An — —— is, becauſe in reality it is [E] not the anſwer of the infant, 
A Man' and the but of the guardian, who is ſworn, and not the infant; and 

| guardian is f . 

5 fworn, and not the infant may know nothing of the contents of the anſwer 
: — put in for him by his guardian, or may be of thoſe tender 


er 


ANITA a. Maa 


238 J Lord Chancellor: I do not now give any opinion, whether 
Baron and feme the anſwer may be read againſt the wife, when diſcovert, or 


defendants to not; but as in all times heretofore the wife, as well as the 
bill; the feme 
muſt anſwer, huſband, has been compelled to anſwer, I would not take 


— over upon myſelf to overthrow what has been the conſtant practice. 


againſt the huſ- 
band, but may (poſſibly) be read againſt her, if ſhe ſurvive. 
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IE] An infant's anſwer by his guardian is not evidence againſt him, becauſe 
the infant is not ſworn, and it is only for making proper parties. Carthex, 
79. And where an infant is defendant, the ſervice of the /ubpona to hear 
judgment muſt be on the guardian, and not on the infant. See vol. 2. 643 
Tayler verſus Atwood. But where a defendant puts in an anſwer to a bill brought 

by an infant, who does not reply to it, in ſuch caſe, it ſeems, the anſwer mult 
be taken to be true, in regard the defendant, for want of a replication, is de 
prived of an opportunity of examining witneſſes to prove his anſwer : and he 
ought not to ſuffer for ſuch omiſſion in the plaintiff. So ruled at the Rolls, with 
ſome warmth, by Sir 7/eph Zehyll, in the caſe of Thur/fon and Dechair, an infant, 
verſus Nutton & ur Trinity, 1733, in which the reporter was of counſel with 
the plaintiff, and much oppoſed the reading of the anſwer ; for that the plaintiff 
being an infant, could admit nothing, and it might be very miſchievous, if by 
reaſon of the neglect of the plaintift the infant's guardian, or prochein amy, in not 
putting in a replication to the anſwer, ſuch anſwer ſhould be read, and admitted 
to be true, tho? never fo detrimental to the infant's inheritance, Teo guare, (1) 


(1) Et vide contra Legard v. Shefiell, 2 Atk. 377. s 
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Then it was objected, that this anſwer of the wife tended 
to make her liable to a forfeiture, which in (a) no caſe would 
be aſſiſted in a court of equity; that had the defendants, in- 
head of anſwering, put in 4 demurref, it muſt have been al- 
lowed; and it would be very hard to make this miſtake ſo 
extremely penal to them. 


Lord Chancellor : T ſhould have made no queſtion, if the 
defendants had demurred, of allowing (1) the demurrer ; but 
they having ſubmitted to anſwer, and the huſband having an- 
ſwered as to his marriage, that the wife's mother knew of the 
courtſhip, and having fully anſwered the bill, and the preſent 
exception being to the wife's anſwer only, I am ſomewhat 
doubtful how to determine. But at length, conſidering that 
this bill was to intitle the plaintiffs to a forfeiture z which 
word forfeiture was the very word uſed in the deed z and fince 
the wife was in danger of having that forced from her, by the 
compulſion of a court of equity, which might occaſion the 
loſs of the whole proviſion made for her; and all this, in the 
caſe of a forfeiture, ſo little favoured in this court, againſt 
which, (2) in many caſes, relief is given, unleſs where there 
is a deviſe over, (as in the preſent caſe ;) and it being a con- 
dition which, by the eccleſiaſtical courts, is held void in all 
caſes, the rule being there, that (5) maritogium debet Je libe- 
rum: under theſe circumſlances his Lordſhip ſaid, he could 
not reconcile himſelf to the compelling a wife to confeſs that, 
by which ſhe might forfeit all ſhe had in the world ; and that, 


though the defendants had not demurred, as they ſhould have. 


done, yet, the caſe being now fully before him, it ſeemed not 
agreeable to the rules of equity to make the defendants ſuffer 
ſo much for the miſtake of their counſel, Whereupon the 
exception to the Maſter's report was allowed, and the anſwet 
held to be ſufficient, (3) 


— * * 


238 


Wiorrtttzr 
v. Brnpien, 


2 Salk. 350. 
1 Vern, 60. 109 
110. 


But ja this caſe 
the feme not 
bound to an- 
ſwer the bill 
ſudjecting her to 
a forfeiture, 
tho the huſbankk 
had ſubmitted 

do anſwer. 


( 239 ] 
(3) Vol. 2. 528. 
531. 


— 


(1) Vide Chauncey v. Tahourden, by plea; or demurrer. Cook/on v. Li- 


2 Atk. 392. 

2 Vez. 265. 

( 2) Vide Peyton v. Bury, ante, 2 vol. 
26, 


Chancey v. Fenhoulet, jon, 2 Bro, Cha. Rep. 252. Cart- 
wright v, Hateley, 3 Bro. Cha. Rep. 
238, and 1 Vez. jun. 292. Shepherd 
v. Roberts, 3 Bro. Cha. Rep. 239. 


(3) But, generally, a defendant muſt Hall v. Noyes, 3 Bro. Cha. Rep. 483. 
anſwer fully, or object to the diſcovery Selby v. Sely, 4 Bro. Cha. Rep. 11. 


Vol. III. O 
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Caſe 55. Sellon ver/us Lewen. 


Lord Chancellor Eb HE plaintiff brought his bill againſt B. who pleaded to 
1 the whole bill; and the court, on arguing the plea, 

RD on ſaved the benefit thereof, ordering, that it ſhould ſtand for an 
© The defendant anſwer; but it was not ſaid, one way or other, whether the 

pleads to the = OH a 

whole bill, and plaintiff ſhould have liberty to except. 

on arguing the 

plea, it was ordered to ſtand for an anſwer, without ſaying one way or other, whether the plaintiff 

might except; the plaintiff cannot except, for that the court, in ſaying that the plea ſhall ſtand for 

an anſwer, muſt be intended to have meant a ſufficient anſwer z an inſufficient anſwer being as none. 


After this, the plaintiff put in exceptions to the anſwer, 
ſuppoſing the plea to be now as an anſwer; and that the 
court, in ſaying it ſhould ſtand for an anſwer, mult have in- 
tended a common anſwer. But the defendant moved to diſ- 
charge the exceptions, as irregular, inſiſting, that the plaintiff 
can in no ſuch caſe except to the anſwer, unleſs there is expreſs 
liberty given him ſo to do, or unleſs (as in ſome caſes) it is 
ſaid, as to ſuch part of it, as is not matter of account, 


On the other ſide it was objected, that of courſe the plaintiff 
has liberty to except, unleſs where the court does by expreſs 
words take it from him; and that in the preſent caſe it would 
be a great hardſhip on the plaintiff, if he might not have the 
benefit of a diſcovery from the defendant. 


The Lord Chancellor doubting as to the practice, ordered 
precedents to be looked into, and that the regiſter ſhould ſatisfy 
the court, what had been the courſe in ſuch caſes, and that it 
Mould be moved again. 
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Accordingly this matter was moved the firſt day of next 
term, when, on producing precedents, the Lord Chancellor 
held, that when the court orders that the plea ſhall ſtand for an 
anſwer, without ſaying more, it muſt be intended (1) a ſuſ- 
ficient anſwer, an inſufficient anſwer being as no anſwer. 
Wherefore this being taken to be a ſufficient anſwer, and no 
expreſs liberty to except, the order to refer the exceptions, and 
the exceptions themſelves, were diſcharged. (2) 
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(1) Cote v. Wilcocks, Mol. 74. Nait- to re-argue the plea, Reg, Lib. . 
land v. Ii ilſon, 3 Alk. 815. 1733. fol. 130, 
(2) But with liderty for the plainud 
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Martin ver/us Kerridge. 


AſANT TN had recovered a decree for 130ol. againſt the 

defendant Kerridge, and had ſued out an attachment, 
returnable laſt term, againſt him, and on non eft inventus re- 
turned, took out an attachment againſt him, returnable the 
next term. On which “ attachment the defendant being taken, 
turned himſelf over to the Fleet ; and the next day (being the 
firſt ſeal after Hillary term) upon a certificate of the warden of 
the Fleet, that he was a priſoner there, the matter having been 
moved, the Lord Charicellor granted a ſequeſtration, and this 
order was drawn up, and the ſequeſtration ſerved. 


The next ſeal I moved the court to diſcharge the order for 
the ſequeſtration, for that the attachment on which the de- 
fendant was taken into cuſtody, was not returnable until the 
next term, all which time the defendant had to pay the 
money ; and it is a moſt tranſcendent power exerciſed by the 
court of chancery, beyond what the common law allows, that 
the plaintiff in this court ſhall take the body, and while that is 
in execution, ſeize the land alſo; but that ſtill this muſt be, 
when the defendant lies obſtinately in priſon, and ſpends his 
eſtate there without paying any of his debts, under which 
circumſtances it might be reaſonable the plaintiff ſhould have 
a ſequeſtration z whereas in the preſent caſe it did not appear 
before the return of the writ, whether the defendant would or 
would not pay the money, and he had that time to redeem 
his perſon, 

Lord Chancellor: Until the return of the writ, it is quite 
uncertain whether the defendant will pay the money or no; 
and though it may be reaſonable, where the court finds that a 
priſoner obſtinately continues in priſon, there ſpending his 
eſtate which ſhould go towards ſatisfaction of his debts, 
though it may, I ſay, in that caſe be but juſt to let his cre- 
ditors have ſuch eſtate z yet this practice with regard to the 
ſequeſtration, as it is in its nature ſomewhat extraordinary, 
ought not to be extended; for which reaſon, on debate of 
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Ciſe 56. 


Lord Chancellor 
TatnoT. 
In chancery, 
not only the 
body of the de- 
ant, but 
alſo his lands 
and goods are 
liable to © ſe- 
queſtraticii z but 
no ſequeſtration 
lies, till the 
time for the 
return of the 
attachment is 
out, on which 
the 2 was 
take 


[ 241 ] 


Reaſonable that 
a ſequeſtration 
d lie, in 

caſe one taken 
into cuſtody, by 
proceſs of chan- 
cery, continues 
in priſon without 


paying his debts, 


the matter and hearing counſel on both ſides, the order for 


the ſequeſtration was diſcharged. (a) 


—— — _ — 


ä 


—_ — — 


——' — — 


{«) See 1 Chan. Ca. 91. Hyde v. Petit, of the riſe and progreſs of ſequeſtrations. 
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Caſe 57. 


Lord Chancellcr 
TALBOT. 


An agreement 
was ſigned by 
the parties, and 
by conſent made 
an order of 
court, to ſub- 
mit to ſuch de- 
cree as the court 
ſhould make, 
and neither par- 
ty to bring an 
appeal ; yet the 
eauſe allowed to 
be reheard, 
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De Term. S. Hill. 733. 


Buck verſus Fawcett. 


T TPON a bill brought in equity, the plaintiff and de- 

fendant entered into an agreement, which was ſigned 
by the parties or their clerks in court, and afterwards by 
conſent made an order of court, That both parties would 
& ſubmit to ſuch decree as the court (ſhould make in this cauſe, 
provided it ſhould be on the merits, and not on any miſtake 
«© in the pleadings; and that neither party ſhould bring an 
* appeal.” The cauſe was heard, and a decree made, 
Whereupon the party againſt whom the decree was, petition- 
ed for a rehearing, which being ſigned by counſel, a rehearing 
was ordered by the Lord King, who made the decree, 


And this day a motion was made to diſcharge the order 
for a rehearing, ſeeing the party petitioning for it had en- 
tered into an order by confent to ſubmit to the decree, and 
not to appeal; that though an appeal is a matter of right, yet 


it is equally a matter of right, that the party ſhould have it in 


his power to give up ſuch liberty of appealing, and, if he 
thinks fit, to debar himſelf thereof; that as he might releaſe 
errors at law, ſo might he alſo releaſe errors in equity. Nay, 
it was the uſual terms for an injunction, that the party ſhould 
bring no writ of error; that it was as reaſonable, one ſhould 
bind himſelf from rehearing, as from appealing ; that this was 
in effect ſubmitting to an arbitration, and that the award of 
the arbitrators ſhould be final and binding ; and was more 
particularly proper in the principal caſe, where the decree 
was to ſell a mortgaged eſtate, which by the delay of rehear- 
ing, might happen to be eaten up with intereſt ; and the 
agreement being the voluntary act of the parties, ought to be 
binding. | 

Lord Chaoncelhor : This order is of a very ſingular nature; 


inſomuch that had the agreement been diſcloſed to the court, 
I hardly believe ſuch order would have been made. Until a 


| decree is ſigned and inrolled, all matters are open, and if there 


be any error in the decree, it is fitting the court ſhould have 
an opportunity of amending it; which is ſtill more reaſor- 


/able in the principal caſe, as my predeceſſor, ho heard the 


cauſe, 
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cauſe, has ordered a rehearing, and thereby ſhewn, he was | . — — 
not ſatisfied with the decree. Let the order ſtand for a re- 


hearing. 


Jones verſus Thomas. Caſe 58. 


N a plea of a purchaſe, the defendant in his denial of wr ire re 


notice, denied that at the time of making his purchaſe, In a ples of a 
and paying his purchaſe money, he had any notice of the ee 
inti 1 of notice to ſay, 
plaintiff's title, Sc. CR 
of the purchaſe he had no notice, without ſaying, or at any time before, 


The Attorney General objected, that this was not a good 
denial of notice, for it might be, he had notice given him 
before, though he had no notice at the very time of the purcheſe ; 
and in ſuch caſe, the defendant might forget the notice, and 
would not be liable to a conviction of perjury, if it ſhould 
appear he had notice only before. Beſides, the uſual way of C 244 J 
pleading is, that the defendant had no notice at, or any time 
| before, the making of the purchaſe. | 


Lord Chancellor : Notice before, is notice at the time of the 
purchaſe, and the party will in ſuch caſe, on its being made 
appear that he had notice beſore, be liable to be convicted of 
perjury, Wherefore the plea is well enough, notwithſtand- 
ing this exception. [F) 


— * * — — 
— — 


FI In all caſes of a plea of a purchaſe, or marriage: ſettlement, notice muſt be 
denied, tho* not charged by the bill; and it may be ſufficient to deny it either 
by the plea or anſwer, notwithſtanding the objection that it ought to be in the 
plea, fince all the defendant has to do is, to prove his plea ; for the defendant 
is not to prove (1) a negative, wz. that he had no notice. However, it ſeems 
beſt to deny notice both in the plea and anſwer. By the Lord Parke, Alon 
verſus Curzon, Hill. 1919: the ſame point determined by the Lord Xing, in the 
caſe of Ween verſus Berkeley, 17 July, 1729. (2) 


(1) As to negative pleas, vide No- Kingffon, Mitf. Tract. on Plead. in 
man v. Wallis, 2 Bro. Cha. Rep. 143. Cha. 216. note 7. Davie v. Cheſter, 
Hall v. Noyes, 3 Bro. Cha. Rep. 489. ibid. Haare v. Parker, ibid. 

2) Et vide Meadows v. Ducheſs of 


Q 3 
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Term. Paſchæ, 1734. 


* — — 


| Caſe 59. Chaplin verſus Chaplin, 
[See a Branch of this Cauſe, ante, 229.] 


Lord Chancellor PORT ER Chaplin, on his marriage with Ann Sherwyn, 
E 1 by leaſe and releaſe dated the 13th and 14th of June, 
220. pl. 6. 1707, ſettled his eſtate in Lincolnſhire, to the uſe of himſelf 
12> krtlement for life, remainder as to part to his wife for life, remainder to 
2 —— _ the firſt, c. ſon of the marriage in tail male, remainder to 
portions, (viz.) truſtees for $00 years, in truſt, that if the ſaid Porter Chaplin, 
70,000 1. with ſhould have no iſſue male by the marriage, or ſhould have 
If the father by ifſue male that ſhould die without iſue male before their age 
Soul ne, of twenty-one; then the truſtees ſhould raiſe 10,000 J. for 
leave the ſum of the daughters of the marriage, payable at eighteen or mar- 
—— riage. In which ſaid ſettlement there was a proviſo, that if 
Re hould be ® Porter Chaplin ſhould, by deed or will, give or bequeath any 
The father ſum of money to his daughters, which ſhould be actually paid 
nn of to them; then ſuch money if equal, ſhould be a ſatisfaction, 
— _ - if not equal, that it ſhould go towards ſatisfaction of their 
no fatisfation, portions; unleſs the ſaid Porter Chaplin ſhould by deed or will 


I 246 ] declare the contrary ; with remainder to himſelf in fee. 


Subſequent to the marriage, the ſaid Porter Chaplin charged 
the ſaid term of 500 years with additional portions of 10,000/, 
to daughters, if no ſon, but ſubject to the ſame truſts and 
proviſo as the former portions were ſecured to his ſaid 


daughters. 


Afterwards Porter Chaplin having three daughters, and one 
infant fon by this marriage, did by his will in 1718, deviſe 
lands of 200/. per annum, to his uncle Sir George Thorold in 
fee, in truſt ſor his three daughters and their heirs equally, 
leaving it entirely to his ſaid truſtee to ſell and diſpoſe of the 


premiſſes, or otherwiſe to order or manage the fame, as he 
| 2 ſhould 
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ſhould think moſt for the benefit and advantage of his ſaid 
three daughters, to whom he gave a legacy of 1000 J. to- 
gether with the reſidue of his perſonal eſtate. Porter Chaplin 
died, leaving iſſue this infant ſon and theſe three daughters, 
The ſon married, and died about the age of twenty years, 
leaving his wife privement enſcint, which proved a daughter, 
ſo that he died without ifluc male, whereby the daughters be- 
came intitled to this 2000 /. charged upon the land. Soon 
after the death of Porter Chaplin, there was a decree for the 
ſile of the lands deviſed for the payment of the teſtator's debts 


and legacies. 


It was admitted, that the legacy of 1000/7. and the ſur- 
plus of the perſonal eſtate, whenever it was paid to the three 
daughters, ſhould go towards ſatisfaCtion of the 10,000/. and 
10,000 J. portions ſo ſecured to them as aforeſaid ; but it 
was moreover argued, that the 200 J. per annum, in land de- 
viſed to Sir George Thorold, in truſt for the ſaid three daugh- 
ters, as it was money's worth, and might the very next day 
after the teſtator's death be turned into money, was within the 
meaning of the proviſo, which intended only that the daugh- 
ters ſhould be advanced with portions among them amounting 
to 20,0001, and that this was the ſtronger, ſince the decree 
obtained for the ſale of the land, whercby the ſame was, at 
leaſt in equity, turned into money. Dp 


Lord Chancellor : This proviſo ſeems to be little more than 
what is implied; for when on a marriage a portion is ſecured 
to a child out of land, and the parent gives the child a portion 
{in money] equal to what is ſo ſecured, it ſhall by implication 
be a ſatisfaction; and if not equal, yet a ſatisfaction pro tanto. 
But here the father has limited himſelf, and aſcertained the 
ſatisfaction, (viz.) that it ſhall be money, money actually 
paid; and when the ſame man, that has reſtrained the ſatis- 
faction to money, gives land in truſt for his daughters; this 
can no more be ſaid to be money, than money can be termed 
land, (a) which is alieni generis, and goes in quite a different 
channel; for inſtance, the money would go to the daughters 
huſbands, but the land to their heirs. Suppoſe there had not 
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Cuartix ve 
CHAFLING 


247 ] 


Maney and land 
g in s quite 
different chan- 
nel, and there - 
ſore the one not 
to be taken in 
ſat s faction for 
the other, 


— — 


(a) See particularly the caſe of Eaſtd verſus Yinck, vol. 2. 616. the opinion 


of the Maſler of the Rolls expreſs to this purpoſe. 
O4 


been 
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— ating been any ſuch proviſo in the ſettlement, then the land given 
to or in truſt for the daughters, would have been no ſatis. 
faction; and if ſo, the proviſo makes till ſtronger againſt 
ſuch conſtruction, in that it expreſsly confines the ſatisfaction 
to money, and particularly declares what ſhall be a ſatisfaction, 
which implies a negative, (via.) that nothing elſe ſhall, 80 
if the teſtator had bequeathed a term for years, or ſome goods 
to his daughters, theſe ſhould not have gone towards ſatiſ. 

248] faction of the 20,000 J. Neither will the decree for the (ale 
alter the caſe ; for if this be to be looked upon as a ſatisfaCtion, 
it muſt have been ſo at the time of the death of the teſtator, 
or not at all, Now, at that time, this being land deviſed, 
could not have been ſo taken; and if the truſtee, who by the 
will is directed to act in every thing for the benefit and ad. 
vantage of the daughters, ſhould, by turning the land into mo- 
ney, make that a ſatisfaction which otherwiſe would not have 
been ſo, ſuch a proceeding in a truſtee would be acting the 

1 very reverſe of what the teſtator directs, and a manifeſt breach 

748 of truſt. Beſides, the coming into ſuch an interpretation of 
wills, would create the greateſt confuſion, by giving a latitude 
and power to a judge to make a new will, and would intro- 
duce the utmoſt uncertainty in the conſtruction thereof, 


Wherefore the Lord Chancellor with great clearneſs do- 
termined, that the land deviſed by Porter Chaplin, in truſt for 
the daughters, ſhould not be conſtrued to go towards ſatiſ- 
faction of the 10,000/. and 10,000/. portions, or either of 
them, ſecured to the ſaid daughters by either of the ſettle: 
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ments. | 
Caſe 60... Robinſon verſus Pett. 
F 249 ] On an Appeal from a Decree at the Rolls. 


Lord Chancellor HE queſtion was, whether an executor that had re- 
Tat nor. nounced, but had yet been aſſiſting in the truſt, ac- 
2 Eq. Ca. Abr. cording to the requeſt of the teſtator ſhould have any ad- 


454: pl. 10. ditional conſideration, when he had an expreſs legacy for ſuch 
he court never : 

allows an exe- his aſſiſtance ? 

cutor or truſtee f X 
for his time and trouble, eſpecially where there is an expreſs legacy for his pains, &c, neither ul 
it alter the caſe, that the ex:cutor renounces, and yet is aſſiſting to the executorſhip ; nor even thu 
jt appears, that the executor has ceſerved more, and benefited the trull, to the prejudice of his own 
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Robert Pett, a conſiderable draper and mercer, at Aſpall- 

oneham, in Suffolk, made his will in October, 1710, whereby 
he deviſed the ſurplus of his real and perſonal eſtate to his 

andchildren, and appointed the defendant Pett, who had 
been firſt his ſervant, and afterwards his journeyman, to- 

ther with one Larkin, executors, giving to each of his 
executors 100 J. for their trouble about the execution of their 
truſt, and directing, that if the defendant Larkin ſhould re- 
fuſe the executorſhip, he ſhould loſe his legacy ; but if the 
defendant Pert ſhould refuſe to take on him the executorſhip, 
yet that he ſhould have this 100 4. paid him provided he would 
be aiding and aſſiſting in the management and execution of the 
truſt, Larkin only proved the will, and the defendant Pere 
renounced the executorſhip. 

On a bill brought by the plaintiffs, the grandchildren, agaiuſt 
the executors, for am account of the perſonal eſtate, the defen- 
dant Pett was allowed his 100 J. legacy: but he likewiſe in- 
ſiſted to have 400/. more for his extraordinary pains, trouble 
and expence of time in and about the affairs of the teſtator, 
particularly for having made up ſome very intricate accounts, 
and got in ſome deſperate debts ; and there was ſome proof, 
that the defendant Pett had -greatly benefited the teſtator's 
eſtate, and prejudiced his own, (he himſelf being a mercer)and 
that he had neglected his own trade, and loſt ſome cuſtomers, 
while he was looking after the concerns of his teſtator. 


This cauſe was firſt heard before the Maſter of the Rolls, 


Sir Feſeph Jekyll, who declared it to be a rule fo ſettled, that a 
truſtee, or executor in truſt, ſhould not have any allowance for 
his care and trouble, unleſs there were ſome particular words 
in the will (1) for that purpoſe, that he could not break into it; 
and that there was the leſs occaſion to do fo in the preſent caſe, 
. as the teſtator had here given the defendant an expreſs legacy 
of 100 J. for his care and trouble; ſo that the teſtator himſelf 
had ſet an eſtimate and value upon it of 100 J. which ſince 
the defendant had accepted, the court could not increaſe. 


From this decree there was an appeal to the Lord Chan- 
cellor, before whom it was inſiſted by the Attorney and So- 
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Ronixzon 
v. PzTT, 
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(1) Vide E!lijon v. Afrcy, 1 Vez. 115. 


licitor 


23 ä De Term. Paſchæ, 1734. 


re licitor General, (who had both ſigned the petition of appeal) 
that the defendant Pet having renounced the executorſhip, 
and the other executor only having proved the will, the de. 
fendant Pett was as a ſtranger; and in regard he appeared to 
have done thefe eminent ſervices to the eſtate, ſo much to his 
own prejudice, he was intitled to a quantum meruit, in the 
fame manner as if he had not been an executor : ſo that this 
was out of the common cafe, and to be conſidered as if the 
defendant had been employed in the nature of a bailiff, ts. 
[ 251 } for which reaſon it was prayed, that the Maſter might be 
directed to have regard to, and make ſome allowance for, the 
great trouble and ſucceſsful pains taken by the defendant, in 


relation to the affairs of the teſtator. 
Lord Chancellor It is an eſtabliſhed rule, [A] (1) that a 


truſtee, executor, or adminiftrator, ſhall have no allowance for 
his care and trouble : the reaſon of which ſeems to be, for that 
on theſe pretences, if allowed, the truſt eſtate might be loaded, 
and rendered of little value. Beſides, the great difficulty 
there might be in ſettling and adjuſting the quantum of ſuch 
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A] An executor in truſt, who had no legacy, and where the execution of the 
truſt was likely to be attended with trouble, at firſt refuſed, but afterwards agreed 
with the reſiduary legatees, in conſideration of 100 guincas, to ect in the execu- 
torſhip, and he dying before the execution of the truſt was compleated, his execu- 
tors brought a bill to be allowed theſe 100 guineas out of the truſt money in their 
hands, inſiſting, that the reſiduary legatees might as well make a contract with 
the executor touching the ſurplus, (which was their own property) as the teſtator 
himſelf; and that no harm could happen thereby to the truſt eſtate. But the 
court ſaid, all bargains of this kind ought to be diſcouraged, as tending to eat 
up the truſt ; and here the executor had died before he had finiſhed the affairs of 
the truſt: wherefore the plaintiff's demand was diſallowed. Gould verſus Flect- 
v, Mich. 1752, at the Rolls. And it ſeems to be owing to this jealouſy, 
which a court of equity entertains of an executor or truſtee, that if 7h-y compound 
debts or mortgages, and buy them in for leſs than is due thereon, they ſhall no: 
take the bene nt of it themſelves, but other creditors and legatees ſhall have the 
advantage of it, and for want of them, the benefit ſhall go to the party who is inti- 
tled to the ſurplus ; whereas, if one who acts for himſelf, and is not in the cir- 
cumſtances of an executor or truſtee, buys in a mortgage for leſs than is due, or 
for leſs than it is worth, he ſhall be allowed all that is due thereon. See Salk. 
155. Thus in the caſe of Ba/dwyn verſus Banifter, heard at the Rolls, Paſchs, 
1718. 'The caſe was, a mortgagor in fee died, and the . bought in the 
mortgagor's wife's right of dower. Decreed, that the heir of the mortgagor, on 
his bringing a bill to redeem, ſhould have the benefit thereof, on this principle, that 
the mortgagee is but a truſtee for the mortgagor after his money paid. do inthe 
caſe of Fortell verſus Glover, Mich. 1721, at the Rolls, where a guardian com- 
pounded debts, decreed, it ſhould be tor the benefit of the infant. 
(1) So, Scattergoad v. Harrijon, Mol. 128. 
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allowance, eſpecially as one man's time may be more valuable 


than that of another; and there can be no hardſhip in this re- 
ſpect upon any truſtee, who may chuſe whether he will accept 
the truſt, or not. The defendant's renouncing the executorſhip 
is not material, becauſe he is ſtill at (1) liberty, whenever he 
pleaſes, to accept of the executorſhip: otherwiſe, if both the ex- 
ecutors had renounced, and the ordinary had thereupon grant- 
ed adminiſtration. And if this were to make any difference, it 
would be an art practiſed by executors to get themſelves out 
of this rule, which I take to be a reaſonable one, and to have 
long prevailed. But further ; in the preſent caſe, the teſtator 
has by his will expreſsly directed what ſhould be the de- 
fendant's recompence for his trouble, in caſe of his refuſing 
the executorſhip, (via.) that he ſtill ſhould have the 100 J. le- 
gacy, to which I can make no addition. However, it being 
22 hard caſe, let the defendant take back the depoſit. (2) 


—_—_— 
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Ronrngon 
v. PzETT. 


Where there 
are two execu- 
tore, and one re- 
— he is 
at Ii 
to — > 
executorſhip : 
ſecus, where 


| both renounce ; 


tho?, in this 
matter, the 
commonlaw 
differ from 
civilians, the 
latter holding, 
that a renuncia- 
tion once made, 
tho' only by one 
of them, is per- 
emptory. See 


v. Lord Petre. 


— —— 


* 

(1) So, Arnold v. Blencowe, at the 
Rolls, Zan. 31, 1788. Et vide, The 
King v. Simp/on, 3 Burr. 1463. 

(2) Reg. Lib. B. 1732. fol. 322. & 
1733. fol. 333. by which it appears, 


— Stonehouſe, Eſq; & Ux' verſus Sir John 
Evelyn. 


Jo Lady Mycbe, ſeiſed in fee of a rent- charge of 38 J. 
16 5, per annum, by her will deviſed this rent-charge 
to Themas Dalton, eſq; (late Lord Chief Baron of the Exche- 
quer in Ireland) and his heirs, in truſt to pay ſeveral ſums to 
ſeveral annuitants for their lives, and after their death to pay 
300 J. to the plaintiffs, 300 J. to B. and 200 J. to C. and if 
the ſaid rent- charge ſhould ſell for 1000 J. then the teſtatrix 
(who died ſoon after making her will) gave the further legacy 
of 100/. to B. and 100 J. to C. All the annuitants were 
dead, the laſt of whom died the 24th of March, 1732, and 
the Lord Chief Baron Dalton, the truſtee, was dead, having 
left an infant fon and heir. The plaintiffs brought this bill 


the Maſter of the Rolls directed gene- 
rally, that all parties ſhould have juſt 
allowances, and on appeal by the de- 
fendant Pet, this decree was affirmed, 
but the particular gravamen is not ſtated. 
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Caſe 61, 
Sir Jose 

EXYLL, 

aſter of the 
Rolls, 
2 Eq. Ca. Ab. 
dr. pl. 19. 

ne deviſes 2 
rent charge to 
be (214 to pay 
legacies amount- 
ing to 800 l. 
and if the rent - 
charge ſhould 
ſel! for 1000 l. 
the teſtator 
gives a further 
legacy of 200 l. 
the rent-charge 
ſells for above 
$00 |, and leſt 
than 1coo l. 
what exceeds 
the $col. hall 


belong to the heir, as a reſulting tru, 
to 
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See Maxwell 
v. Weitenhall, 
vl. 2. 26. 
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A legacy out of 
2a rent-ch 
ſhall e in- 
— 


Where the teſta- 
tor owns his 
hand before the 
witneſſes, who 


De Term. Paſchz, 1734. 


” 


to compel a ſale of the rent-charge, and to be paid their 300 
and intereſt. 

Upon opening the pleadings, the Maſter of the Rolls ſtarted 
this queſtion : ſuppoſe the rent-charge ſhould fell for above 
8000 J. and leſs than 100 J. which, probably, may be the cafe, 
who will be intitled to the ſurplus beyond 800/. ? To which 
it was anſwered by the counſel, that in the cafe ſuppoſed, a 
the heir was difinherited, and the other legatees had no pre. 
tence to claim more than the legacies, the monies produced by 
the ſale, which would exceed 8007. and fall ſhort of 1000 . 
eught to be diſtributed in proportion to the legatees B. and C. 


Cr: Nothing appears to be ſaid in the will to that pur. 


poſe ; ſo that to admit ſuch eonſtruction, would be to make 


a new will, Wherefore as to all the monies ariſing from the 
eſtate deviſed to be ſold, and not diſpoſed of by «he teſtatrix, 
there muſt be a reſulting truſt for the (a) heir; conſequently, 
if the rent-charge be ſold for above 800/., and under 10000. 
all the monies exceeding the 800 J. muſt be paid to the heir 


at law, 


In the next place it was inſiſted, that whereas theſe legacies 
were given out of a fund that yielded an (5) annual profit, 
namely, this rent-charge, the legacies ought to carry intereſt 
from the death of the ſurviving annuitant, who died on the 
24th of March, 1732. 


Cur* : The legacies ought to carry intereſt from that time; 
but then it muſt be only in proportion to what the rent-charge 
brings in, not more; and if there be a ſurplus beyond the in- 
tereſt, that muſt go to the heir at law. And with regard to the 
heir at law of the truſtee, who is an infant, he being but a bare 
truſtee, is to convey according to the late ſtatute of 7 Anne. 
cap. 29. (1) 

Laſtly, in proving this will (it being a will diſpoſing of a 
real eſtate) the proof was full, that the three ſubſcribing wit- 
neſſes did ſubſcribe their names in the preſence of the teſta- 
trix; but one of them ſaid, he did not ſee the teſtatrix ſign, but 


ſubſcribe the will in the teftator's preſence ; the will is good, thc? all the witneſſes did not ſee the 
teſtator ſign the will. 


* — — 


— 


(i) Reg. Lib. B. 1733. fol. 168. 


De Term. Paſchæ, 1734. 


mat ſhe owned, at the ſame time the witneſſes ſubſcribed, 
that the name ſigned to the will was her own hand-writing; 
which his Honor held, without all doubt, to be ſufficient, And 
I, having the ſame day occaſion to ſpeak with Mr. Juſtice 
Ferteſcue Aland, mentioned this to him, who ſaid, it was the 
common practice, and that he had twice or thrice ruled it ſo 
upon evidence on the circuit; and that it is ſufficient, if one of 
the three ſubſcribing witneſſes ſwears the teſtator acknowledged 
the ſigning to be his own hand-writing, And it is remark- 
able, that the ſtatute of frauds does not ſay, the teſtator ſhall 
ſign his will in the preſence of three witneſſes, but requires 
theſe three things: Firft, That the will ſhould be in writing; 
2dly, That it ſhould be ſigned by the teſtator; and, 3dly, 


That it ſhould be ſubſcribed by three witneſſes in the preſence 


of the teſtator. (1) 


254 


JTroxtHoOUuEsr 
. EvII rn. 


(1) Vide Long ford v. Ber, ante, 1 vol. 741. 


Gibbs verſus Cole. 


S. had a patent granted to him by the Crown, for the 
* ſole printing and ſelling a book of architecture, intitled, 
Gibbs Deſigns. Upon filing the bill, the plaintiff, the pa- 
tentee of this new book, obtained an injunction againſt the 
defendant, who had printed the ſame; and on coming in of 
the anſwer, it being moved to diſſolve the injunction, aſhdavits 
were allowed (1) to be read, in order to ſupport the injunction, 
on account of the great prejudice that would accrue to the 
party, were the injunCtion to be diſſolved, and the book allowe 
ed to be diſperſed and ſold bythe defendant, 
And 


1 255 1 


Caſe 62. 


Lord Chancellor 
Tatort. 
2 Eq. Ca. Ab. 
14. ph. 2. 
Atfidavits al- 
lowed to be read 
for the patentee 
of a new inven= 
tion, on a mo- 
tion to difſolre 
an injunction 
on coming in 
of the anſwer. 
Where there is 
a grant of a new 


invention by patent, a ſmall variation of the invention will not intitle another to break in upon the 
„tent. So in the caſe of a grant of the ſole printing of a book to the author, who takes whole para- 
g'aphs from another book, this not material; for it may be neceſſary to introduce what is new. 


(1) Reg. Lib. A. 1733. fol. 338. 
And in Counteſs of Strathmore v. Bowes 
before Sir L. Kenyon, Maſter of the 
Rolls, ſitting for the Lord Chancellor 
on, the 11th of July, 1786, a motion to 


Mm 


diſſolve an injunQiion to ſtay waſte was 
made under fimilar circumſtances; his 
Honor had directed the motion to land 
over, that precedents might be found, 
where the court had permitted affidavits 
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* And in this caſe it was held by the court, that a fmall vari 
tion of the invention would not intitle the defendant to break 
in upon the patent, in regard, at that rate, any grant of a pa. 
tent for the like purpoſe might be fruſtrated. So, though in 
this book, the ſole printing whereof was granted by patent to 
the plaintiff, ſome whole paragraphs appeared to be taken out 
of former authors; this was thought not material ; for it 
might be neceſſary, in order to the introducing of what is new, 
Wherefore the injunction was continued. 


—_. . 8 1 A 1 
* 
— 


to be read in ſupport of the injunction proceeding was proper, but as it ſo ma- 
after auſwer; and on this day the coun- terially concerned the practice of the 

_ ſel for the plaintiff mentioned Gibbs v. court, he would not decide the point 
Cole, ſup. Ryder v. Bentham, Aug. without conſulting the Lord Chancellor, 
1750. Attorney General v. Bentham, Afterwards the defendant conſented that 
Jah 1755, in all which the ſame thing the affidavits ſhould be read, and they 
been done. His Honor ſaid he were read accordingly. Et vide I/ac; 
thought, as well on the precedents, as v. Humpage, 3 Bro. Cha. Rep. 463. and 
on the reaſon of the thing, that the 1 Vez. jun. 427. S. C. | 


_ * 


12560 Holder verſus Chambury. 
wes dow | INH E plaintiff Halder, lord of the manor of Bathampin, 
Tal vor. in Somerfetſbire, brought this bill againſt the defendant, 


2 Eq- Ca. Ab. for the arrears of a quit-rent of 7 5. per annum, due to him as 
— lord of the manor ; and another part of his bill was to hold a 


zie e Fes ® large down belonging to his manor, diſcharged of the claim of 


— yet it common, which the defendant had upon the ſaid down. 

— dati The plaintiff did not ſhew any difliculty which hindered 

— wo — him from recovering the quit-rent at law, but ſaid, that his 

law. right thereto would appear by the writings in the defendant's 
cuſtody. 

The defendant by his anſwer ſaid, he did not believe the 
rent was due, but was willing to give it up, and pay it and the 
arrears, if he might quietly enjoy his common; repreſenting 
withal, that he was but a poor tenant of the manor, and could 
not bear the expence of a ſuit for the quit-rent, which in 2 
ſmall time would come to much more than the inheritance of 
the rent was worth; that he had offered to ſhew all his deeds, 
and reſer it to any two indifferent perſons ; but that the plain- 
tiff had threatened to ruin him, and to ſpend 500 /, for that 


hy ur ſe. 
purpo By 


àñ—Zͥ ff ' OY = 


Bro. Cha. Rep. 200. 


De Term. Paſchæ, 1734. 


By the plaintifPs proofs it appeared plainly, that this 7 s. 
per annum quit-rent was due, and had been regularly paid, 
till 1718, and that it was payable at Lady-day and Michaelmas 
in reſpect of the defendant's lands held of the manor ; and no 
difficulty appeared by the plaintiff's bill, as to the deſcribing 
or abutting the land 

Lord Chancelber : The bill, with reſpect to a plaintiffs 
bolding his down diſcharged of the defendant's claim of com- 
mon thereon, is improper ; for by the ſame reaſon the plaintiff 
may bring a ſeparate bill againſt every tenant of his manor 
who ſhall ſet up the like claim (1). As to ſuch other part 
of the bill as would recover the quit-rent ; there may be indeed 
a caſe ſo circumſtanced, as to make a bill of that kind proper, 
as where the lands out of which it is claimed are wholly un- 
certain, (2) and where the days, on which the ſame is pay- 
able, are alſo uncertain z but then theſe things ought to be 
laid in the bill, elſe a lord may be very vexatious to a tenant, 
and make him ſpend in his own neceſſary defence more than 
three times the value of the rent. Here it is hard for the 


_ defendant when he does not know the plaintiſſ's title to the 


quit rent, to admit his inheritance to be for ever liable there- 
io. The bill appears to be merely for vexation : for the plain- 
tiff might have had a plain and eaſy way to have recovered 
the quit-rent without this expenſive method, (viz.) by a diſtreſs; 
and it is proved he has harraſſed the defendant with frequent 
diſtreſſes, and would not, after the defendant had replevied, 
proceed to an avowry, However, I do not ſee it will be for 
the defendant's benefit to diſmiſs the bill as to this quit-rent ; 
for then the plaintiff will immediately ſue for it at law. 


Wherefore, fince it appears here that the quit-rent has been 
paid to Michaelmas, 1718, let the Regiſter, not the Maſter, 
compute the arrears of the quit-rent from Michaelmas, 1718, 
to this time; and let the plaintiff's right to the rent be eſta. 


| bliſhed, but without coſts. The bill to be diſmiſſed with coſts 


as to all the reſidue, (3) 


237 
Hort dis . 
CHAMBURY. 


Lord of a manec 
brings a bill 
againſt a tenent 
to hold a down 
belonging to the 
manor, diſ- 
charged of the 
tenant's claim 
of a right of 
common there- 
to z this an — 
* bill. 

| for a 1 — 
rent may be pro- 
per in ſome c- 
cumfſtances, 
and what. 


[ 258 } 
In a poor cauſe, 
to ſave expence, 
and where the 
matter is clear, 
the court will 
refer it to the 
re iſter, inſtead 
of a Matter, to 


compute the intereſt, or arrears of rent. 


— — 


(1) Vide Diſaq v. Robertſen, Bunb. 
41. Mayer of Bofton v. Tack/on, Bunb. 


148. Duke Bridgauater v. Edwards, 
4 Bro. P. C. 139. Bouverie v. Pren- 


101. Mayor of York v. Pilkington, r tice, 1 Bro. Cha. Rep. 200. Duke of 


Atk. 282. 


2 Atk. 483. Bouverie v. Prentice, 1 


2) North v. Earl of Stroford, ante, 


Lord Teyzham v. Herthert, Leeds v. Powell, 1 Vez. 171. 


Duke of 


Leeds v. Corporation of New Radnor, 
2 Bro. Cha. Rep. 338. 518. 
(3) Reg. Lib. A. 1733. fol. 394. 
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Caſe 64. | 


Lord Chancellor 


TALBOT. 


2 Eq. Ca. Ab. 
294. pl 22. 
Deviſe of 2 term 
to A. for life, 
remainder to 
fuch children as 
the teſtator ſhall 
Fave at his 
death, and if all 
his children die 
without leaving 
iſſue, then to B. 
The children 
die without 
leaving any iſſue 
living at the 
time of their 
death ; this a 


good deviſe over 
to 3. 


[ 259] 


De Term. Paſchz, 1734. 


Atkinſon verſus Hutchinſon, 


E ARD Baxter, poſſeſſed of a term for forty year 

held of the church of Carliſle, by his will dated the 12th 
of September, 1732, deviſed the premiſſes to truſtees, in truſt 
to apply the rents and profits to keep the premiſſes in repair, 
and to renew as often as there ſhould be occaſion ; and then 
in truſt to pay the overplus thereof to the teſtator's wife Sarah 
for her life, if the ſhould ſo long continue a widow, and after 
her death, or ſecond marriage, to the uſe of ſuch children as 
the teſtator ſhould leave at the time of his death, equally 
amongſt them; and in caſe any of his ſaid children ſhould die 
without leaving any iſſue, the ſhare of him or her ſo dying, to 
go to the ſurvivor or ſurvivors of them; and in caſe all his ſaid 
children ſhould die without leaving any iſſue, then to the uſe 
of John Hutchinſon. The teſtator made his daughter Mary ſole 
executrix, and died, leaving one daughter, who afterwards 
died without leaving iſſue at her death z and whether the 
deviſe over to the ſaid hn Hutchinſon was good, was the 


queſtion ? 


Mr. Verney inſiſted, that the ſame was void; and that, 
though this was the deviſe of a truſt, yet it muſt be conſtrued 
as a legal eſtate, and as it ſtood originally in the will, without 
being aſſiſted or made good by any ſubſequent accident; that 
it might be laid down as a rule, that where the words of a 
will, in the caſe of a real eſtate, are ſufficient to give an eſtate- 
tail, there the ſame words, when applied to a term for years, 
will convey the intire intereſt in ſuch term: now here could 
be no doubt but that, had the teſtator been ſeiſed of lands in 
fee, inſtead of the term, and deviſed them in this manner; the 
firſt deviſee [the daughter] would have been tenant in tail; 
and this was the ſtronger, for that the firſt devife, after the 
death or ſecond marriage of the teſtator's wiſe, is to ſuch 
children as the teſtator ſhould leave at the time of his death, 
which words were afterwards dropped : and from whence 
could proceed that change of the teſtator's expreſſion, but 
from a change of his intention? Beſides, here was a poſſibility 
upon a poſſibility, under which Mr. Hutchinſon, the laſt de- 
viſee over, claimed, and therefore it could not be good. 3 


De Term. Paſchæ, 1734. 


Lord Chancellor : T admit the deviſe of a truſt muſt have the 
ſame conſtruction as that of a legal eſtate, and that accidents 
ſubſequent to the making of the will, ſhall not any ways affect 
ſuch conſtruction : and further, that though the intention of 
the teſtator is greatly to be regarded, yet this his intention 
muſt ever be conſiſtent with the rules of law, But then the 
rule which has been inſiſted on, that whatever words of a 
will in the caſe of a freehold will create an intail, the ſame, 
when made uſe of with reſpect to a term, will paſs the abſo- 
lute intereſt in ſuch term: this rule (I ſay) ſeems to be laid 
down in too great a latitude. So far indeed may be agreed, 
that where the words of a will, when uſed with regard to a 
® freehold, give an expreſs eſtate-tail, there the ſame words 
applied to a term will paſs the whole intereſt in ſuch term: as 
if a term for years be deviſed to A. and the heirs of his body, 
remainder to Bñ. in ſuch caſe the remainder is void, So if the 
deviſe of a term were to A. for life, remainder to the heirs of 
his body, remainder over to B. ſuch remainder to B. would be 


void, cauſa gud ſupra. 


259 


ATrinzon v. 
HuTCx1ingon.' 


The deviſe of a 
truſt to be con- 
ftrued in the 
ſame manner as 
that cf a legal 
eſtate, and not 
to be varied 

by ſubſequent 
accidents. 


Where the 
words of a de- 
viſe of a leaſe- 
hold would 
make an expreſs 
eſtate-tailin tha 
caſe of a free. 
hold, there a 
deviſe over of 
ſuch leaſchold4 
is void ; ſecun 
if the words ia 
the former de- 
viſe would, in 
the caſe of a 


freehold make an eſtate · tail only by implication, 


But in the principal caſe, the words of the will would, if [e260 


uſed with reſpect to a freehold or real eſtate, paſs an intail only 
by conſtruction and implication ; and that theſe ſhould carry 
the abſolute intereſt in the term, is no neceſſary conſequence, 
Where words are capable of a two-fold conſtruction even in 
the caſe of a deed, (and much more of a will) it is juſt and 
reaſonable that ſuch conſtruction ſhould be received, as tends 
to make it good; and in the principal caſe, the deviſe of the 
term to the teſtator's children, and if they ſhould die with- 
out leaving any iſſue, then to Hutchinſon, may eaſily and na- 
turally be underſtood to ſignify, if they die without leaving 
any iſſue at the time of their death; nay, much more na- 
turally than in the other caſe, (viz.) if there ſhould be a fail» 
ure of iſſue of them an hundred years hence. The reaſon given 
in the caſe of Target verſus Gaunt, reported in the Abridgment 
of Caſes in Equity 193. (a) is very ſtrong in ſupport of this 
deviſe over, which in effect was: one poſſeſſed of a term for 
years, deviſed it to his ſon A. if the term ſhould ſo long con- 
tinue and no longer, and after his death to ſuch of his iſſue as 


Vol. III. - P he 


(a) Vol. 1. 432> 


\ 
* 
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8 he ſhould deviſe it to, and if A. ſhould die without iſſue, then 
to his (the teſtator's ſon) B. A. died without iſſue, and 
without making any diſpoſition of the term, and the queſtion 
being whether B. the younger ſon was intitled, it was de- 

[ 26x J creed in his favour ; for that the words dying without iſſue, have 
a two-fold meaning: the one to ſignify a dying without iſſue 
at the time of one's death, the other a dying without iſſue, 
whenever ſuch iſſue fails; and though, where lands of inhe- 
Titance are deviſed to A. and if he die without iſſue, then to 
B. an eftate-tail will paſs to A. by implication, in order to 
comprehend the iſſue to all ſucceeding generations; yet in 
the caſe of a term for years which cannot poſlibly deſcend to 
Tue, there is no neceſſity to make ſuch a conſtruction; for 
which reaſon, the moſt obvious and natural ſenſe ſhall there 
take place, and the deviſor be preſumed to have meant, if 4, 
the firſt deviſee die without iſſue living at his death; conſe- 
quently the dying without ifſue being confined to a life, makes 

(s) Vol. 1. 663. the limitation over good, by way of executory deviſe. (a) 80 
the caſe of Forth verſus Chapman, ſeems to be in point, where 
one poſſeſſed of a term ſor years, deviſed it to A. for life, and 
if A. died leaving no iſſue, then to B. It is true, the Maſter 
of the Rolls (Sir Jo/eph Jekyll) was of opinion and decreed, 
that the deviſe over to B. was void; but on an appeal, the 
Lord Chancellor Parker held it good, ior that there can be no 
difference between the words without leaving iſſue, (which is 

(5) See vol. 1. conſtrued to mean (5) iſſue at his deatu) and leaving no iſſue. 

Nick Farther what made it infinitely ſtronger, was, that the fat 

— make 563- happened to be (though this was not obſerved by the counſel 

inbury v. x 

in. in that caſe) that the teſtator had a real and leaſehold eſtate, 

(9) Vol. 1. 667. and deviſed all (e) his eſtate, as well freehold as goods and 

chattels, to A. and if A. died leaving no iſſue, then to B. and 


* — — 
— 

5 = 15 
5 — 


% 4 
D 


E -# {il 
"P 2 


52+ nd ; 


#7 * 
d-<a89% i. 


IS fg. 
A > 


1.6 


r 


© LETS 


A 


rr 


T. Ys 
n 


we >, A417 
Fn — 


- =. 4 Maes 
"I 


Kh 


-— # 7 
a. at 


* * — —ꝓ— 5 
„ 
— 4 


1 — — . 

r 

— — nen 
T * * 1 , x 1 3 * 

3 | — — 4 N L 

ws 2 - 1 


r 
2 
8. * 
© 
F 
L 


„ 
E 


©, vx 
* 
„ „ EI 
r 


"Bo, * 


\ 4 N 
= As 4 * d 
2 : a4 A — » 
k 4.0 * 1 * 5 


"ed? 


there the ſame words in the ſame will were conſtrued to make 


5 ; [ 262 the ſeveral deviſes good, and to give the firit deviſee an eſtate- 
| 15 tail in the freehold, and but an eſtate during his life in the 
84 leaſchold, 

. 

N. : Wherefore in the principal caſe the intention of the teſtator 
it F being plain, that if A. died, and left no iſſue, the deviſe over 


ſhould take effect, the Lord Chancellor, in compliance with 
ſuch intention, and alſo agreeably to the precedents in point, 
decreed in favour of the deviſee over, (viz, that the words, 

if 
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if the firſt deviſee died without leaving any iſſue, muſt be in- Arten . 


tended to mean, without leaving iſſue at his death. (1) 


Hy TCxlnsoN- 


— 1 


6363 


(1) Reg. Lib. A. 1733. fol. 703. 
Vide Nicholls v. Hooper, ante, 1 vol. 
198. Target v. Gaunt, ante, 1 vol. 
432. Pinbury v. Elkin, ante, 1 vol. 
63. Forth v. Chapman, ante 1 vol. 663. 
Pleydell v. Plezdell, ante, 1 vol. 748. 
Mad lux v. Staines, ante, 2 vol. 421. 
Balguy v. Hamilton, Moi. 186. Attornry 
General v. Hall, Kel. 13. Sabbarton v. 
Sabbartan, Ca. temp. Tal. 55. & 247. 
Beauclerk v. Dormer, 2 Atk. 308. Sal- 
tern v. Saltern, 2 Atk. 376. Sh-ffeld v. 
Lord Orrery, 3 Aik. 287. Trafford v. 
Boehm, 3 Atk. 449. Lan v Blows 
er, 3 Atk. 396. Chanb:rla'n v. Jacob, 
Amb. 72. Earl of Stufford v. buckley, 
2 Vez. 181. Exel v. Wallace, 2 Vez. 


120. 318. Sheppard v. Leffingham, 
Amb. 122. Bodens v. Watſon, Amb. 


398. 478. Lui v. Fowler, 6 Bro. 
P. C. 409. Grey v. Montagu, 6 Bro. 
P. C 429. Earl of Chatham v. Tothill, 
6 Bro. . C. 450. Attorney General v. 
Hird, i Bro. Cha. Rep. 170. iger v. 
Ben/ley, 1 Bro. Cha. Rep. 187. Wicker 
v. Mitford, 1 Harg. Law Tracts, 513. 
Ger v. Stroathoff, 2 Bro. Cha. Rep. 
33. Doe v. Lyde, 1 Term Rep. 593. 
Geodtitle v. Pegden, 2 Term Rep. 720. 
Knight v. Ellie, 2 Bro. Cha. Rep. 570. 
Porter v. Bradley, 3 Term Rep. 143. 
Hockley v. Maaubey, 3 Bro. Cha. Rep. 
82. and 1 Vez. jun. 143. S. C. 0 


Low ver/us Burron. Caſe 65. 


* HE bill was for an account of the rents and profics of 


Lord Chancellor 
Ta LBOT. 


divers meſſuages and lands in Narrington, in Lancaſhire, à Eg. Ca. Ab. 
dn this caſe : John Caſſon, ſeiſed of an eſtate ſor three lives in 394: l. 1. 


An eſtate pur 


the premiſſes, by his will dated the 12th of Fanuary, 1684, de- autre vie may 


be limited to A, 


viſed them to his daughter Mary Mollincux for life, remainder ja tail, remain- 
to her iſſue male, and for want of ſuch, remainder to one Low, der to B. for 


this is only a 


under whom the plaintiff claimed. Mary Mpllineux, by leaſe cefcription, who 
and releaſe conveyed the premiſſes, in conſideration of her elena. 


ſpecial occu- 


marriage with Edward Burron, to the uſe of herſelf and her pants during the 


life of ceſtuy 


intended huſband, and the heirs of their bodies, remainder to que vie. 
the heirs of her huſband Burron. In 1705, Mary died with- 
out iſſue, and the plaintiff claiming under the perſon in re- 
mainder, now brought this bill for an account of the rents and 


profits. 


The qyeſtions were, fie, One having an eſtate for three 
lives, nd deviſing it to A. in tail, remainder to B, whether 
this remainder was good ? 2dly, Suppoſing it to be good, 
whether . by ſuch leaſe and releaſe could bar it? 
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ee As to the firſt it was ſaid, and ſo agreed by the court, that 
: A ON, 1 8 
the limitation of an eſtate pur autre vie to A. and the heirs of 
his body, makes no eſtate tail in A. for all eſtates-tail are 
eſtates of inheritance, to which dower is incident, and muſt 
be within the ſtatute de donis ; whereas in this kind of eſtate, 
which is in no inheritance, there can be no dower, nei- 
ther is it within the ſtatute, but a deſcendible [B] free. 
hol d only. | 


Alſo the Lord Chancellor held plainly, that this was a [C] 
good (1) remainder to B. on A.'s death without iſſue, it being 
(0 See Chaptia no more than a (a) deſcription, who ſhould take as ſpecial oc- 
v. Chaplin, cupants durivg the lives of theſe three ce//ut gue vie. As if the 
pot. 366. grantor had ſaid, © inſtead of a wandering right of [D general 

© OCcu- 


[. 264 ] 


POR 
——̃ 


ILB] For which reaſon it has been determined, that where a leaſe for three 
lives has been granted to a man and his heirs, and ſuch grantee died, leaving 
an infant heir; the par»! ſhould not demur. By the Lord Talber, in another 
branch of the caiſe of Chaplin verſus Cha ln, 18th of Fuly, 1735, vide 

>. 368. | 
cc) The objection againſt this remainder being good is; for that when the 
leſſee had deviſed the premiſſes in tail, he then had nothing left in him bat a 
poſſibility, which he could not deviſe or limit over; as if a man were ſeiſed in fee- 
ſimple, and at common law had granted lands to one and the heirs of his body, 
this was a conditional fee; and feraſmuch as the donor had only a poſſibility of 
reverter, he could not limit it over. Now, if at common law an eftate in fee 
could not be limited over after an eſtate given to one and the heirs of his body, 
much leſs ſhould an eſtate for three lives be limited over after ſuch a failure of iſſue. 
And asto the notion, that in this kind of limitation the heirs of the body of 4. 
take only as ſpecial occupants; and that a man may name as many ſpecial occu- 
pants, as he pleaſes: by the ſame reaſon, it may be argued, that this eſtate for 
lives may be limited to 4. and his heirs ; and if A. die without heirs, then 10 Bl. 
and his heirs, which certainly would be a void limitation to B. and in preſump- 
tion of law, the continuance of the iſſue of a man's body may be for ever. 
From whence it ſhould ſeem, that after the leſſee for three lives has granted 
or deviſed the premiſſes to A. and the heirs of his body, he (the leſſee) has no- 
thing but a poſſibility, which he cannot grant, or limit over. Note; This ap- 
pears from the Reporter's manuſcript to have been the opinion of Mr. Wes, 
an eminent conveyancer, late of the Ianer Temple. However, the law is ſettled 
as above. | | 

[D] It is obſervable, that at law there could be no general occupant of a rent: 
as if | had granted arent to A, for the lite of B. and A. had died, living B. the 
rent would have determined. 2 Rell. Abr. 150. Salk. 189. But there might 
have been a /fecia/ occupant of #*rent. Ay if I had granted a rent to 4. and his 


(1) Finch v. Tucker, 2 Vern. 184. 
Lens 
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« occupancy, I do appoint, that after the death of 4. the . 
« prantee, they who ſhall happen to be heirs of the body of A. 

« ſhall be /þecial occupants of the premiſſes; and if there ſhall 

« he no iſſue of the body of A. then B. and his heirs ſhall be 

« the ſpecial occupants thereof.” And that here can be no 

danger of a perpetuity ; for all theſe eſtates will determine on 

the expiration of the three lives. So, if inſtead of three, there ( 265 ] 
had been twenty lives, all ſpending at the ſame time, all the 

candles lighted up at once, it would have been good ; for, in 

effect, it is only for one life, (viz.) that which ſhall happen to 

be the ſurvivor. For which reaſon, it were very improper to 

call this an eſtate-tail, ſince at that rate it would not be liable 


to a forſeiture, or puniſhable for waſte, the contrary whereof is ; 
\ 6 Ca. 37. 
wwe. (. 1 3 
| . , $26. I laſt. $4+ 
2dly, The Lord Chancellor ſaid, that tho' by a leaſe, or by a ,, gate fer 
leaſe and releaſe, A. might bar the heirs of his body, as in ſome — 
mited to A. 
and the heirs of his body, remainder to B. A. by leaſe, or by leaſe and releaſe, may bar the heirs of 
his body, as claiming under him, but cannot by any act bar B. Que.” tamen. 


— 


2 


h:irs for the life of B. and A. had died, living B. and leaving an heir; ſuch heir 
would have been a ſpecial occupant. Vet, if a man had granted a rent to A. his 
executors and aſſigns, during the life of B. and afterwards the grantee had died, 
leaving an executor, but no aſſignee, the executor ſhould not have had the rent, 
in regard it being a freehold, the fame could not deſcend to an executor. Mo. 
664. 2 Rol. Abr. 152. 3 Car. Sir Richard Buller & al verſus Chiverton, agreed 
and admitted by ores Juſtice 7 Cur', and by the conrſel on both fides, that the 
rent is extinct; though there ſeems to have been no ſound reaſon for this diſline- 
tion, But as to rents granted pur autre vir, the ſtat ute of fravds and perjuries has 
made an alteration ; tor bv that ſtatute, any eitate pur autre de is made deviſable, 
and if not deviſed away, ſhall be aſſets in the hands of the heir, if limited to that 
heir ; if not limited to the heir, it hall go to the executors or adminiſtrators of 
the grantee, and be aſlets in their hands. So that, it fince that ſtatute a rent be 
granted to A. for the life of B. and 4. die, living B. A.'s executors or admi- 
niſtrators ſhall have it during the liſe of H. for the ſtatute is not only made to 
prevent the inconvenience of ſcrambling for eſtates, and getting the firit j © ſeſſion 
after the death of the grantee ; but likewiſe for preſerving and cantincing the 
eſtate during the life of the cefluy que vis; and it is reaſonable, ſinee the grantee 
might by deed have diſpoſed of the rent during the tif of the ce que wie, 
tut, though by his dying without having made ay ſuch diſpoiition, in nicety 
of law this eftate would have determined; yet, by the ſtature, that intereſt 
which paſſed from the grantor ought to be preterved, and {hall go to the ex- 
ecutors or adminiſtrators of the grantee during the life of the co/uy que vie. 
And the ſtatute in this caſe does not inlarge, but only preſerve, the eltate of 
the grantee. By the Lord Keeper Harcourt, in the cate of Rawlinſon verſus 
De Ducheſ; of Montague al', 4ih of December, 1710, though this was not tue 


principal point. 
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—.— reſpecis claiming under him, yet he inclined to think A. could 
not bar the remainder over to B. who was in the nature of 2 
purchaſer, and would be no way ſubject to the incumbrances 
of A. any more than if the eſtate pur autre vie had been 
limited to A, for life, remainder to B. for life; in which 
caſe plainly A. could not bar B. eſpecially by this convey. 
ance of leaſe and releaſe, which never transfers more than 
may lawfully paſs : whereas the conveying away or barring 

4 the remainder limited to B. (admitting it to have been a good 
remainder) is doing a wrong to B. and depriving him of an 
eſtate, which was before lawfully veſted in him. Nay, indeed, 
it ſeemed to him, as if no act which A. could do, would be 
capable of barring this limitation over to B. in regard there 
could be no common recovery ſuffered thereof, it being only 
an eſtate for lives; and his Lordſhip ſaid, that this (as he 
remembered) was determined in the caſe of Sir Hardzlph 
IW afteneys (i) in the Houſe of Lords, upon an appeal from this 


court. [E] 
But 


E] The following caſe has been taken from the Regiſter's Book: 

Che late Earl of A lingten deviſed, in!” a”, a leaſehold eſtate, being the manor 
of Tottenball, alias Tottenbam-Court, in Middie/ex, and held for three lives of the 
cathedral church of S. Paul's, London, to the Ducheſs of Grafton, his only iflue, 
for life, remainder to the Duke of Grafton, for life, remainder to the firſt and every 
other ſon of the Duke by the Ducheſs in tail male, remainder to the heirs female 
of the Duke by the Ducheſs in tail, remainder to the right heirs of the Ducheſs. 
Afterwards, in 1686, the ſaid leaſe was renewed agreeably to the above limitations. 
The Duke of Gen died, and his ſon, the preſent Duke, brought his bill, pray- 
ing, that the leaſehold premiſſes ( ſome of the lives whereby the ſame were held, 
being dropt) might be renewed, and ſettled on the Ducheſs for life, remainder to 
the plaintiff the Duke, and his heirs ; for that otherwiſe it would tend to a perpe- 
tuity. The Lord En (the Duke's eldeſt ſon) was then an infant of ſeven years 
of age; and the cauſe being heard the 2d of Aug. 1722, the court conceived that 
they could not do it, till a tine far conce//erunt had been levied by the plaintiff, the 
Duke of Grafton and the defendant, Sir Th:mas Hanmer, (who had married the 
Ducheſs) and the Duchels of Grafton; and the matter was referred to a Maſter ; and 
it coming on afterwards, 21ſt of December, 1722, on the report, by which it ap- 
peared, that a fine had been levied, and that the Maſter had ſettled a leaſe and 


(1) Waftencys v. Chappel!, 1 Bro. P. E. 
457. But it ſeems now, that any alien- 
ation by the (qza/) tenant in tail will 
be ſufficient to bar the remainder-man, 
although if no ſuch act be done, the re- 
mainder man will ſtill take as ſpecial 


occupant. Bal er v. Bayley, 2 Vern. 225. 
Nerton v. Frecker, 1 Atk. 524. Forfter 
v. Forfler, 2 Atk. 259. Saltern v. Sal- 
tern, 2 Atk. 376. Williams v. Jchl. 
2 Vez. 681. Blakev. blake, ante, 10- 


note 1. 
relcaſc, 
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But notwithſtanding all this, yet, it appearing that the right — w 


of the plaintiff, and of thoſe under whom he claimed, had ac- However the 

crued ſo long ſince as the year 1705, now near thirty years fe each 
ago, during all which time the defendant's poſſeſſion had been pleaded, where 
unmoleſted, and the ſtatute of limitations being pleaded, (tho* (va Fave 90 
it was urged, that the plaintiff had not the leaſe in his poſ- — pa Any 


ſeſhon, and that the defendant in his plea had ſet forth, that ſo eircumſtanced 
SY PTA AY r 3 as that the 
the leaſe had been renewed : 2nd though it was moreover in plalntiff, not- 


ſoſted, that however the plaintiff might be diſabled from bring- withſtanding 
ing an ejectment, he nFght yet bring a bill in equity ;) the Lord ag geg 


Chancellor declared, he would grant no relief in the caſe of ſo 2 3 
ing a bill i 


ſtale a demand, and therefore allowed the plea (2). equity, vet the 
. court will not 


aſſi't a ftale demand againſt a long and quiet poileſlion. 


releaſe, being an aſſignment of the leaſe of 1686, to new truitees, thereupon the 
Lord Chancellor Macclesfield ordered, that the ſaid leaſe and releaſe ſhould be 
executed, an that the new leaſe ſhoald be to theſe new truitees, in truſt for the 
Ducheſs for life, remainder to the plaintiff the Duke. and his heirs, during the 
lives in the leaſe. Dute of Graften verſus Hanmer. And indeed it ſeems reaſun- 
able, that the firſt tenant in tail (improperly fo called) mould be aliowed (o oar 
the limitations over; for though the original cſtate be only for three lives, 
yet, it being the intereſt of both landlord and tenant, that the leaſes ſhoutd 
be renewed, and it being the doctrine of the court of chancery, that all ſuch 
new leaſes are ſubject to the old truſts, the eſtace might by this means continue 
for ever, without any poſſibility of being barred. See alſo Baker verſus Bailey, 
2 Vern. 225. 


(1) Reg. Lib. B. 1733. fol. 334. - 


Bewick verſus Whitfield. (1) Caſe 66. 


[ Ste a Branch of this Cauſe, Vol. 2. 240. ] 1 


Was tenant for life, remainder to B. in tail, as to one Ta nor» 


* moiety, remainder as to the other moiety to C. an infant A, tenant for 
in life, remainder 
\ to B. in tail, as 
to one moiety, remainder to C. an infant in tail, as to the other moiety, remainder over: there 
is timber on the premiſſes greatly decaying z B. the remainder man, brings a bill, praying, that 
the decaying t mber might be cut down, fold, and the money divided betwixt him and the infant; 
and the tenant tor life infiſts to have part of the money; tenant for life muſt have ſufficient left for 
repairs, &c. and an allowance for all damage done to him on the ground; but to have no allowance 
for the timber, which, when ſevered by accident, or by a treſpaſier, belo gs to the firſt owner of the 
inheritance. Decaying timber, if for ornament or ſafe y, not to be cut down. Alſo where an infant 
is interefled in the inheritance, no timber can be cut down, but by the approbaticn of the Maſter ; 
and the infant's moiety of the money to be put out for his benefit, 
(1) The eftates, upon which the tations) to the uſe of Robert Berwick for 
timber in queſtion in this cauſe grew, his life, remainder to truſlees to pre- 
were ſettled to the uſe of the grantor ſerve contingent remainders, remain- 
for life, and (after ſeveral prior limi- der to his firit and other ſous in tail, 
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in tail, remainder over. There was timber upon the premiſſes 
greatly decaying; whereupon B. the remainder- man, brought 
a bill, praying, that the timber that was decaying might be cut 
down, and that the plaintiff the remainder man in tail, together 
with the other remainder man, the infant, might have the mo- 


— 


with like remainder to Joſeph, Calverly, 
and Benjamin Bewwick, and their ficlt 
and other ſons, remainder to Jane Be- 
wick and Barbara Ramſay, (lifters of 
the grantor) and the heirs of their bo- 
dies, remainder to the right heirs of 
the grantor. Ibe bill in this cauſe 
was filed by Robert Bewick the tenant 
for life, and Robert Bewick his infant 
ſon. The defendants were, Utrick 
BW bitfield, and Philadelpbia his wife, 
and the ſaid Calverly Bewwick ; but it 
does not appear by Reg. Lib. what in- 
tereſis M igſield and his wife had in the 
premiſſes. Alter ſtating the ſettle- 
ment, and the determination of the ſe- 
veral eſtates prior to the eſtate for life 
of Robert Bewwick the father, and that 
the plaintiff Robert Bexvick the father 
was 2 ſeiſed of the eſtates for his 
life, and the plaintiff Robert Bewick 
the ſon was become intitied to an eſtate 
tail in remainder expectant on the de- 
termination of that eſtate for life, and 
that the ſaid 7% Bewick and Benjae 
min Bewick wcre dead: the bill pro- 
ceeded to ſtate there were great quan- 
tities of oak, aſh, and other timber 
trees growing on the ſaid premiſſes, the 
greateſt part whereof were ſo very old, 
that they were going very much to de- 
cay, and, if permitted to ſtand, would 
grow every year of much leſs value, 
and if cut down, would be of conſider- 
able advantage to the perſons intitled 
to the inheritance of the ſaid premiſſes; 
that the plaintiff Robert Becuick the ſon 
was an infaat of only three years old, 
and therefore could give no directions 
for cutting ſuch timber; that the de- 
fendants inſiſted, that by a decree made 
in two former cauſes in this court, 
dated the 8th of O:Fober, 1724, the 
plaintiffs were reltrained hom com- 
mitting walle upon the faid premiſſes, 


—— 


whereas that decree ought not to be 
objected to the plaintitts, by reaſon 
that the greateſt part of the ſaid timber 
trees were going to decay, and would 
grow worſe eyery year; and the bill, 
therefore prayed that the plaintiff Robert 
Bewick the father might be impower- 
ed to cut down and ſell ſuch timber 
trees as were decaying or at their full 
growth and fit tc be cut, for the benefit of 
the plaintiff Robert the infant, and ſo from 
time to time as there ſhould be occa- 
fion for the benefit of the ſaid infant.— 
The defendants Hbirfield and his wife 
by their anſwer admitted many of the 
trees to be in a ſtate of decay, but in- 
ſiſted that fome of them had been 
planted for ornament ; and they hoped 
the court would take care as well of 
their intereſt in the premiſſes, as of 
ſuch money as ſhould ariſe from the' 


| ſale of the timber which the plaintiff 


tne father ſhould be authorized te cut 
and fell, The defendant Ca/werly Be- 
wick, ſaid that there were ſeveral tim- 
ber trees on the ſaid premiſſes at their 
full growth, and others going to decay, 
and apprehended that it would be for 
the benefit of every one intereſted in 
the premiſſes to have ſuch, as were de- 
cayed or going to decay, cut down, 
and he was willing that the ſame ſhould 
be cut down and fold by the direction 
of the court, provided the money 
ariſing thereby ſhould be ſecured, and 
put out at intereſt for the benefit of the 
perſons, who ſhould be intitled to the 
inheritance of the ſaid premiſſes.—So 
that it appears from the pleadings, 
that the tenant for life, ſo far from 
claiming any ſhare of the money, was 
co-plaintiff with the infant tenant in 
tail in a bill praying to have the money 
ſecured for the benefit of the infant. 


ney 


ney ariſing by the ſale of this timber. 
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268 
On the other hand, the Buwicr v. 


WarrTyIzLD; 


tenant for life inſiſted to have ſome ſhare of this money. 


Lord Chancellor : The timber, while ſtanding, is part of the 
inheritance [F]; but whenever it is ſevered, either by the act 
of God, as by tempeſt, or by a treſpaſſer and by wrong, it be- 
longs to him who has the firſt eſtate of inheritance, whether in 
fee or in tail, who may bring trover for it; and this was ſo 
decreed upon occaſion of the great windfall of timber on the 


Cavendiſh eſtate. (. 


— — 


— 


[F] A. tenant for years, remainder to B. for life, remainder to C. in fee; A. 
is doing waſte ; B. though he cannot bring walle, as not having the inheritance, 
yet he is intitled to an injunction. See 1 Roll. Abr. Roſave/!*s caſe, 377. But if 
the waſte be of a trivial nature, and @ fortiori, if it be meliorating waſte, as by 
building on the premiſſes, (ſee 1 Inſt. 53.) the court will not injoin ; nor if the 
reverlioner or remainder-man in fee be not made a party, who poſlibly may ap- 
prove of the waſte, By tlie Lord King, Mellineux v. Powell, Paſche, 1730. 


(1) But yet where the tenant for 
life has alſo in himſelf the next exiſtent 
elate of inheritance, ſubje& to inter- 
mediate contiagent remainders, he ſhall 
not take advantage of his own wrong 
in cutting down timber, but the covrt 
will preſerve it for the benefit of the 
contingent remainder-men. Willans 
v. Duke of Belton, Feb. 24, 1784. The 
Dake was tenant for life with contin- 
gent remainders to his firſt and other 
ſons, remainder to Mrs. Orde for lite, 
remainder to her firſt, and other ſons, 
with other contingent remainders over, 
(with eſtates to truſtees to preſerve all 
the contingent remainders) remainder 
to the Duke in ſee.— Mrs. Orde had a 
ſon born, who died in a few days after 
his birth, All the contingent remain- 
ders being yet in expectancy, the Duke 
cut down timber. Mrs. Orde had after- 
wards another ſon, who was a defend- 
ant in the cauſe. On the queſtion, to 
whom this timber ſhould belong, the 
Lord Chancellor was of opinion, that 
as it was not competent for the Duke 
to cut down timber in reſpect of his 
life eſtate, he ſhould not take advantage 
of his own wrong—that the timber, al- 


though by ſeverance become perſonalty, 
was yet bound, as far as it could be, to 
the uſes of the realty—that the admi- 
niſtrator of Mrs. Ord:'s firſt fon was 
certainly not intitled, the child being 
dead at the time of the timber cut— 
neither could her ſecond ſon claim it, 
for although he had a veſted eſtate of 
inheritance, yet ſuch eſtate was liable 
to be diveſted by the Duke's having a 
ſon. His Lordihip therefore thought 
nobody at preſent intitled, but directed 
the Duke to pay into court to the cre- 
dit of the cauſe, the ſum of 2943 J. tod. 
for which the timber had been ſold, 
and ordered that the Maſter ſhould in- 
quire into and aſcertain the times at 
which the ſaid ſum or any part thereof 
was received by the defendant theDuke, 
and ſhould compute intereſt thereon 
from ſuch times reſpectively, and that 
the Duke ſhould pay into court in like 
manner what ſhould be found to be the 
amount of ſach intereſt, and that ſuch 
principal and intereſt ſhould be laid put, 
ſubje& to further order with liberty for 
any perſon intereſted to apply. Reg. 
Lib. 1783. fol. 326. 4 
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2dly, As to the tenant for life, he ought not to have any 
ſhare of the money ariſing by the ſale of this timber; but ſince 
he has a right to what may be ſufficient for repairs and bootes, 
care muſt be taken to leave enough upon the eſtate for that 
purpoſe ; and whatever damage is done to the tenant for life 
on the premiſſes by him held for life, the ſame ought to be 
made good to him, 

3dly, With regard to the timber plainly decaying, it is for 
the benefit of the perſons intitled to the inheritance, that it 
ſhould be cut down, otherwiſe it would become of no value; 
but this ſhall be done with the approbation of the Maſter ; and 
trees though decaying, if for the defence and ſhelter of the 
houſe, or for ornament, (1) ſhall not be cut down. B. that 
is the tenant in tail, (and of age) of one moiety, is to have a 
moiety of the clear money ſubject to ſuch deductions as aſore- 
ſaid, the other moiety belonging to the infant, muſt be put 
out, for the benefit of the infant, on government or real ſecu- 
rities, to be approved of by the Maſter (2). 


Brwiex v. 
V WITFIELD» 


[ 269 ] 


tn) Vide Chamberlain v. Dummer, 1 * taxed by the ſaid Maſter) are to be 


Bro. Cha. Rep. 166. and 3 Bro. Cha. 
Rep. 549- 
(2) The decree directs the Maſter 
ec to inquire what timber there is ſtand- 
« ing on the ſaid eſtates, that is in a de- 
„ caying condition, which is neither 
« a ſhelter or ornament to the ſeat, and 
*« that ſuch decaying timber as the 
« Maſter ſhall direct ſhall be cut down 
« from off the ſaid eſtate, and fold by 
« ſych perſons as he ſhall appoint for 
« that purpoſe, and out of the money 
«« ariſing by the ſale of ſuch timber the 
«« coſts of all parties to this ſuit (to be 


10 firſt paid, and the reſidue of the ſaid 
money is to be put out at intereſt on 
* Government or other ſecurity, in the 
* names of truſtees to be approved of 
*© by the ſaid Maſter for the benefit of 
* the ſaid plaintiff Robert Benvick the 
*« infant, to be paid him when he comes 
of age, and the truſtees are to declare 
10 the truſt of the ſaid money, and all 
«« parties are at liberty to apply to this 
court from time to time, as there 
„ ſhall be occaſion, for further direc- 
tions.“ Reg. Lib. A. 1733. fol, 
512. 


Caſe 63. Elizabeth Sidney, — Plaintiff, 
eee The Hon. Jocelyn Sidney, Eſq; Defendant. 
5 8 On an Appeal from a Decree at the Ralls 
2 Eg. Ca. Ab. RS. Sidney, the plaintiff, brought her bill againſt the 
* 3.0 defendant her huſband, to have a ſpecific performance 


ſues the huſband of her marriage articles, dated the 17th of Ociaber, 1716, 


ſpecifick * 5 
ren of her marriage-articles, and that he may ſettle ſuch and ſuch lands on her for her 


jointute ; it is no bar to her demand, that ſhe has eloped with an adul.crer, much leſs if this be not 
by the huſband put ia iſſue in the cauſe, 
whereby 
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whereby the defendant, the huſband, covenanted, that within 
eight months after the plaintiff Elizabeth ſhould come to age, 
he would convey his eſtate in Glamorganſbire to truſtees, to 
the uſe of himſelf for life, remainder to the uſe of truſtees to 
ſupport contingent remainders, remainder to the uſe of his 
wife for her life for her jointure, remainder to their ſons ſuc- 
ceſſrely in tail male, remainder to the daughters in tail, re- 
mainder to himſelf in fee. Alſo the plaintiff Elizabeth, the 
wife, with the conſent of her guardians, covenanted, that ſhe 
ſhould, within eight months after ſhe ſhould come to age, 
convey her eſtate in the ſame county, being about 350/. per 
ann. (but well ſtocked. with timber) to the uſe and intent, 
that there ſhould be paid thereout to the plaintiff Elizabeth, 
1001. per ann. for her ſeparate uſe during the coverture, 100/. 

annum to her mother, and 5o/. per annum to the plaintiff's 
ſiſter, till ſhe ſhould come to age; and then ſhe to have 1000 l. 
and that her eſtate thus charged ſhould be conveyed to the 
uſe of the defendant for life, remainder to the uſe of the plain- 
tif, his wife, for life, remainder to the uſe of the firlt, &c. 
ſon in tail male, remainder to the daughters in tail, remain- 
der to her right heirs. Ihe timber upon her eſtate to be ap- 
plied to pay off a mortgage of 5go000/. on the defendant the 
huſband's eſtate, and the ſurplus of the money ariſing by 
the ſale of the timber, to go to raiſe portions for younger 
children. So that the bill was, to compel the defendant the 
huſband to perform his part of the articles, and that he might 


account for the timber he had cut down from off the wife's 
eſtate, 


The defendant by his anſwer ſet forth, that the plaintiff the 
wife had withdrawn herſelf from her huſband ; that ſhe had lived 
ſeparately, and very much miſbehaved herſelf. 


The proofs were very ſtrong, that the wife, the plaintiff, 
had had criminal converſation with another man ; but in the 
depoſitions there being ſome evidence that the huſband was 
alſo guilty of the like offence, ſo that the wife might recrimi- 
nate; the Maſter of the Rolls decreed a performance of the 
articles, from which decree the defendant now appealed to the 


Lord Chancellor. 
And 


269 
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And it was inſiſted on behalf of the huſband, that, con- 
ſidering the incumbrances and annuities on the wife's eſtate, 
the huſband was a very little gainer therefrom ; the wiſe in 3 
court of equity appeared with but an ill grace, as endeavour. 
ing to compel a performance of her huſband's agreement, 
when ſhe herſelf had broken her own marriage contract in the 
moſt ſacred and tender part of it; that with regard to articles, 
if the court finds any inconvenience will reſult from com- 
pelling a performance thereof, they will not decree that theſe 
ſhould be ſpecifically executed, but leave the party to his re. 
medy at law; that in the preſent caſe, the decreeing an exc- 
cution of theſe articles might occaſion a diſinheriſon of a law. 
ful heir, and ſettle the eſtate upon ſuch iſſue as, though born 
in wedlock, might yet really and in fact be illegitimate, For 


| ſuppoſe that in this caſe, after the ſeparation, there had been 


a ſon horn, would this court have decreed a ſettlement to 
have been made whereby ſuch ſon ſhould have been in- 
titled? and yet this would plainly have been the conſequence, 
lince ſuch ſon being born in wedlock, muſt have taken by 
virtue of the ſettlement ; that indeed where a ſeparation has 
been in purſuance of a divorce, the courts at law will preſume 
that the huſband and wife have lived ſeparately in obedience 
to the ſentence : but in the caſe of a voluntary ſeparation only, 
the huſband's acceſs to the wife ſhall be taken for granted, 
and a child born ſhall be conſtrued legitimate, and no evidence 
admitted to the contrary; according to the diſtinction in 
1 Salt. 123. at the ſame time it may be notorious to every 
one that ſuch child was not begotten by the huſband ; that in 
the principal caſe it was in proof, that the plaintiff did elope 
from the defendant her huſband, and went away with one 
Fames Jenkins, to a cottage about three miles from where 
her huſband lived, fince which there had been no pretence of 
any reconciliation, ſo that this was a bar of dower. 1 Inf. 
32. 1 Rell. Abr. 680. And if in a court of law, the wife 
behaving in this manner, would not be helped to her dower, 
which is ſuppoſed to be her bread and ſubliſtence, why ſhould 
equity aſſiſt ſuch a woman ſo as to cauſe any articles to be per- 
formed in her favour, which is a matter always left to the 
diſcretion of the court? That the wife in the preſent caſe had 
her remedy at law upon an action of covenant to be brought 
in the name of the truſtees : but it might well be doubted, 
| whether 
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whether he had any remedy againſt the wife, in regard at the 
time of the marriage ſhe was an infant, and [G] her covenant 
with the truſtees, would hardly bind her at law. 


It was admitted, had there been an actual jointure made 
upon the wife, fo as to have veſted a fixed legal eſtate in her, 
that could not have been forfeited by the wife's elopement ; 
but where the matter reſted only upon articles, and the wife 
had no remedy bur by bringing a bill for the ſpecific perform- 
- ance thereof; here a court of equity might with the greateſt 
reaſon and juſtice refuſe to lend a helping hand; might well 
deny that aſſiſtance which in a caſe of common articles, and in 
a fair and honeſt cauſe, they are ready to afford the parties: 
that it had indeed been (a) ſaid, that adultery is no bar of 
dower ; and probably it is not, where the huſband and wife 
continue to cohabit ; but no books ſay, that where the wife 
elopes with another man in aduſtery, (as in the preſent caſe) 
this is not a bar of dower. And ſurely, if it be a bar to a 


recovery at law, it is at leaſt cqually reaſonable it ſhould be ſo, 


with reſpect to any aid ſought in equity upon articles for the 
wiſe's proviſion. 

Further: It was ſaid to be material; that in ſuch caſe of 
elopement of the wife, nothing could reſtore the wife to her 
dower, but the reconciliation of the huſband; that it was 
not ſufficient, ſo as to intitle her to her dower, that ſhe could 
recriminate, or ſay, her huſband was guilty of the like offence, 
for nothing could avail her as to this, but the (a) forgiveneſs 
of the injured huſband. Very obſervable alſo is the difference 
which the law makes, where this offence of adultery is com- 
mitted by the huſband, and where by the wife. In the former 
caſe, where the huſband goes away from the wiſe, and lives 


272 


Seonny v. 
Stor t v. 


(#) See Ney 10k. 


[2730 


* 


[G] And yet it ſeems, that where a feme infant ſeiſed in fee covenants with 
the conſent of her guardians, in conſideration of a ſettlement, to convey her in- 
heritance to her huſband ; if this be done in conſideration of a competent ſettle- 
ment, equity will execute the agreement, though no action would lie at law to 


recover damages. See vol. 8. 244. Cannel v. Buckle. 


(a) See Dyer 106. Lady Poawy:'s caſe, where a reconciliation by the huſband, 
after the wite's going away with the adulterer, is ſpecially pleaded, and the 


plea allowed. 
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with another woman in adultery, this is no bar to the huf. 
band's being tenant by the curteſy; but on the wife's leavi 
her huſband, and eloping with an adulterer, ſhe thereby forfeit 
her dower. The reaſon of which may be, for that the con. 
ſequence of ſuch crime in the wife is worſe to the huſband' 
family, by making the children which ſhe may have by the 
adulterer, inheritable to the huſband's eſtate, to the prejudice 
of the next heir : whereas the huſband's children begotten on 
another woman are incapable of bringing that miſchief on a 
family, or injuring the next legitimate heir; that all this was 
greatly aggravated in the principal caſe, by reaſon of the near 
alliance which Mr. Siduey had to a peerage, to an antient, 
illuſtrious pee rage, attended with a ſuitable eſtate, being only 
brother and preſumptive heir to the Earl of Leiceſter, at preſent 
a bachelor; ſo that, as it was apprended, the matter of re- 
erimination, though the principal ground of his Honor's 
decree, was not ſufficient to warrant the ſame. 


Object. But it has been objected below, that the huſband has 
not by his anſwer put this matter of adultery in iſſue, it being 
only ſaid, that the wife had withdrawn herſelf from her huſ- 
band, lived ſeparately, and very much miſbehaved herſelf: all 
which ſhe might do, and not be guilty of adultery, ſince there 
may be ſeveral acts of miſbehaviour in a wife beſides that of 
adultery. 

Reſp. The wife could not but be ſenſible of what nature her 
miſbehaviour was ; this muſt be beſt known to herſelf : and it 
was the kindneſs and tenderneſs which the huſband had for the 
character of his wife, not to ſuffer theſe great ſtains upon her 
reputation to be regiſtred upon record, to the perpetual infamy 
of herſelf and family ; and therefore before he ſhould go ſofar, 
the huſband might well hope his wife would repent of her 
fault, and put a itop to this fo unſeaſonable a ſuit; and it is a 
ſad excuſe made on behalf of the wife, to ſay the huſband, who 
had juſt reaſon to charge her in the plaineſt and moſt diſtint 
terms with this infamous crime of adultery, has in tenderneſs 
to her forborne to do ſo, and now ſhe will take advantage of 
itz thus with equal art and ingratitude turning the kindneſs 


that has been ſhewn her againſt him who ſhewed it. 


2d Obs 
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2d Oje. But ſuppoſing this crime to have been ever ſo 
ſufficiently ſet forth, yet this court cannot judge of adultery, 
or in any ſort puniſh it, which is proper only for the ſpiritual 
court. 


Reſp. Where things of this nature are incidentally mixed 
with others, the conrts of law (and much more of equity) 
may take notice of them: thus the courts of law, where the 
wife's clopement with the adulterer is pleaded in bar of dower, 
muſt try ſuch plea : and as they may do it in that caſe, what 
ſhould hinder this court from doing the like in the preſent ? 
So the trial of a marriage, which is as much of a ſpiritual cog- 
niſance as any thing can be, is determinable at law, where it 
comes incidentally in queſtion. | 

3d Object. If the defendant infiſts upon this, that the plain- 
tif, the wife, ought not to have aid upon theſe articles; then 
on the other hand he himſelf is not to expect any aid or aſſiſt- 
ance in reſpect thereof. 


Reſp. All this may be admitted; and Mr. Sidney, the huſ- 
band, will be in a better condition without the articles, than 
with them; thus independent of the articles, he will be in- 
titled to the rents and profits, and will have a power to ſell all 
the timber from off his wife's eſtate, to his own uſe. 


Laſtly, It was obſerved that the huſband was not plaintiff 
in this cauſe, but the wife, and where ſhe has thought fit to 
apply in a cauſe of turpitude: as a court of equity has fre- 
quently been reſembled to a fountain diſtributing its relief thro” 
pure and clear ſtreams, ſo it was hoped, that this being a cauſe 
of a contrary nature, and conſiſting of ſeveral proofs of tur- 
pitude, therefore the court would not afford the plaintiff the 
leaſt favour or aſſiſtance whatever, 


Lord Chancell;y : What has been aſſerted of a child begotten 
and born during the time of the voluntary ſeparation of the 
huſband and wife, (viz.) that no evidence ſhall be admitted 
to prove the illegitimacy of ſuch child, is now held to be other- 
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Stont v. 
$195 vs 


( 275 ] 


In the caſe of a 
divorce a Mena 
& thoro, baron 
and feme live 
ſeparately, and 
the wife has a 
child z this is a 


baſtard, for the court will intend obedience has been paid to the ſentence during this time. But it 
ia the caſe of a voluntary ſeparation a child is born, this is legitimate. -Secus where the jury find 
the huſband has had no acceſs to his wife, If the porty charges his adverſary with any thing eri- 
mina, it ought to be ſhewn with great plainneſs and certainty. Articles to ſettle lands in jointure, 


ae in nature of an actual jointure, which is not forfeited by an elopement, like dower, 


wiſe. 
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ron r v 
Ston zr. 


wiſe, For if a jury find the huſband had no acceſs, ſuck 
child will be a baſtard, according to the determination in the 


caſe of Pendrel verſus Pendrel. H] As in the preſent caſe, 
at the hearing of the cauſe the defendant has inſiſted upon 
what might have been very penal to the plaintiff his wife, 
(viz.) the forfeiture of her dower, the crime for which ſhe 
might have incurred ſuch a penalty, ought to be plainly laid 
to her charge, ſpecified and put in iſſue, (1) that ſhe may know 
what to reſt her defence upon : whereas here her accuſation 
is only general and uncertain, amounting to little elſe, than 
that ſhe has withdrawn herſelf from her huſband, lived feparately | 
from him, and very much miſbehaved herſelf : nothing of which 
implies, that the plaintiff has been guilty of adultery, much 
leſs that ſhe has eloped from him, and gone away with an 
adulterer, which alone would bar her of her dower, ſuppoſing 
this were purely a queſtion of dower. But the articles be- 
ing, that the huſband {hall ſettle ſuch and ſuch lands in cer- 
tainty on his wife, the plaintiff, for her jointure, this is pretty 
much in the nature of an actual and veſted jointure; in regard 
what is covenanted for a good conſideration to be done, is 
conſidered in equity in moſt reſpects as done; conſequently 
this is a jointure, and not forfeitable either by adultery or an 


Why a huſband Elopement (2). The reaſon of the difference why a wife in 


does not forfeit 
his tenancy by the curteſy on leaving his wife, and living in adultery, as a wife furfeits her dower by 
elopement, &c. | 


— — 


[H] Heard before the Lord Talbot, February 5, 1733. where the huſband and 
wife by conſent lived ſeparately, and a child being born, an iſſue was directed to 
try whether the child was a baſtard, and it was found a baſtard, 2 Stra. 925. 
And ſo indeed (however it happened to be overlooked by the defendant's coun- 


ſel) it is ſaid at the bottom of the caſe cited from Salke!4 ; wherefore this point 


is now ſettled for law. 


(1) Wathyns v. Watkyns, 2 Atk. g7. 
Clarke v. Periam, 2 Atk. 337. | 

(2) in Blount v. Winter, and Winter v. 
Blount, Fuly 19, 1781, the original bull 
was filed by truſtees in marriage articles 
and thechildren of the marriage, againſt 
the huſband and wife, and the croſs bill 
was filed by the huſband againſt the 
wife and children—the original bill 
prayed a pertormance of the articles, 
and the huſband by his anſwer to the 


original bill and by the croſs bill reſiſted 


the performance fo far as the articles 


made a proviſion for the wife, alledging 
and proving in the croſs cauſe, that ſhe 
lived ſeparate from him in adultery. 
The court was of opinion that this was 
not a reaſon for non- performance of the 
articles as to the wife, and made a de- 
cree accordingly in the original cauſe, 
and diſmiſſed the croſs bill without 
colts, Reg. Lib. A. 1980. fol. 550. 


caſe 
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and yet the huſband leaving his wife, and living with another 
woman, does not forfeit his tenancy by the curteſy, is, becauſe, 
the ſtatute of Weſtm. 2 cap. 34. does by expreſs words, under 
theſe circumſtances, create a forfeiture of dower ; but there 
is no act infliting, in the other caſe, the forfeiture of a te- 


nancy by the curteſy. 


As to the recrimination appearing in the proofs, this does 
not ſeem to me ſo much to affect the caſe: indeed, with re- 

d to the evidence of the crime in the wife, there ſeems to 
be ſufficient to convince any third perſon, that ſhe is not in- 
nocent ; but the ſame not being put in iſſue in the cauſe, I 
cannot judge of it. Affirm the decree, and let the huſband 
perform his marriage articles, and account for the timber 
which he has cut on the wife's eſtate contrary to the articles. 
The coſts to go out of the eſtate, (1) 
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caſe of an elopement with an adulterer, forfeits her dower, $10nzy v. 


StonnY. 
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(1) Reg. Lib. B. 1733. fol. 211. 


Johnſon verſus Ogilby & al'. 


HE bill was for a ſpecific performance of an agreement, 

on this caſe: Margaret Pruineo and the plaintiff Robert 
Jobnſon, having ſome differences as to four freehold houſes in 
Silver Street, London; upon compromiſing thoſe differences, it 
was agreed between them, that the ſaid Margaret Quines and 
Robert Johnſon ſhould join in a fine and recovery, which ſhould 
be, as to two of the houſes, to the uſe of Margaret Quines and 
her heirs, and as to the other two houſes, to the uſe of the 
plaintiff, Robert Fohnſon, and his heirs z which fine and reco- 
very were accordingly levied and ſuffered, 


Caſe 68, 


Lord Chancellor 
TatBoT, 


2 Eq. Ca. Ab. 
21. pl. 39. 

An attorney for 
and on behalf 
of his client the 
defendant, pro- 
miſes to pay 
500 |, to the 
plaintiff; this 
being done by 
the authority of 
the client, the 
attorney is not 
liable, but only 


the client ; ſecus, if the attorney bad no authority from his client to make this eagagemeats 


After this, Margaret Quineo, pretended ſhe was then a 
ſeme covert, and married to the defendant Ogilby ; whereupon 
Robert Johnſon brought a bill againſt Ogil3y and his wife, to 

Q 


diſcover 


Vor, III. 
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Brokers or face 
tors, who act 
for their prin- 
cipals, not lia- 
ble in their own 
sapacities. 
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diſcover whether ſhe was married, when ſhe levied the ſme, 
and ſuffered the recovery, and to be relieved againſt the fraud. 
To which bill the defendants, Ogi/by and his wife, put in their 
anſwer inſiſting on her being then a feme covert, and that ſhe 
was not bound by ſuch fine and recovery. Thereupon the 
plaintiff F2b»/or preferred a bill of indictment againſt the de- 
fendant Margaret for a cheat, and for the fraud in levying a 
fine, and ſuffering a recovery, at the court of common pleas, 
as a feme ſole, when at the ſame time ſhe was under cover. 


ture. 


The indictment being found, upon not guilty pleaded, was 
brought to a trial; but juſt before the trial was to have come 
on, the parties came to an agreement, that the plaintiff ſhould 
aſſign over his riglit to the premiſſes, and the defendant pay the 
plaintiff 5 80 J. and one Mr. Heaten, who was the defendant's 
attorney on this indictment alone ſigned the agreement, for, 
and on the behalf of his clients, Ogilly and his wife; Jahn 
alſo ſigned the agreement, which was left in the hands of 
one Mr. Callard, a,third perſon and the defendant Margaret 
was hereupon acquitted for want of proſecution. 


Afterwards the money not being paid, the plaintiff Johnſon, 
brought his bill againſt Ogi/by and his wife, and Mr. Heat 
the attorney; and it was inſiſted, that Heaton, by ſigning this 
agreement, was become perſonally liable, and had taken upon 
himſelf, as a ſurety for his client, to pay the money; that as 
an attorney conld (it muſt be admitted) undertake for his 


client, fo here he had done it. 


Lord Chancellcr : The difference is, where the party thus 
undertaking for, and on the behalf of his client, has an autho- 
rity, ſo to do, and where he has net. If fuch undertaker has 
no authority, then it is a fraud, and the undercaker onght him- 
ſelf to be liable; but where there is ſuch an authority given, 
(as here there was to the attorney) this is only acting for 
another, like the cafe of a factor or broker acting for their 
principals, who were never held to be hable in their own ca- 
pacities; in which his Lordſhip being very clear, the bill as 
to this point was diſmiſſed, againſt Zeaton the attorney, with 


coſts. 


* 
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hen the Lord Chancellor ſtarted another point, (viz.) 


that this was a criminal proſecution, and the agreement being 
to ſtifle a criminal proſecution, was therefore not to be exe- 


cuted in equity. 
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Jouxsox v. 
OcG1LtBY. 


A bill in equity 
lies not to com- 
pel the petf um- 
ance of an agree- 
ment to pay mo- 


in conſideration of having ſtifled a proſecution for felony ; ſecus, if to FER a proſecution at law 


for a fraud. 


To which I anſwered, that it was true, in the caſe of a pro- 
ſecution for felony, an agreement to ſtifle ſuch a proſecution 
was not lawful ; but where the indictment was for a fraud, and 
the party wronged by the fraud came to an agreement to be 
ſatisfied for ſuch injury, (as in conſcience he ought to be) 
this was lawful, matters of fraud being cognizable and re- 
lievable as well in equity (a) as at law : wherefore this objec- 
tion was no further inſiſted on. (t) | 


(a) Val. 2. 156, 
220, 


— 


(1) All that appears by the Reg. B. 
is this “ That the cauſe coming on to 
« be heard, Sc. his Lordſhip declared, 
that the agreement in the bill men- 
« tioned, is "ſuch as ought not to be 
« carried into execution by this court, 


« and that the defendant Heaton is no- A. 1733. fol. 337. 


Head ver/us Egerton. 


HE bill was to forecloſe the defendant's equity of re- 
#3 demption to the mortgaged premiſſes, and to compel 
the defendant to diſcover the title deeds relating thereto, and 
to deliver up the ſaid title deeds to the plaintiff, inſiſting, that 
they belonged to him, as owner of the land. For which pur- 
pole the bill ſet forth, that one Spencer made a mortgage of the 
lands to the plaintiff, and that the plaintiff having a great con- 
lidence in the ſaid Spencer, and the mortgage being executed 
in London, and Spencer pretending his title deeds were in the 
country, the plaintiff lent his mortgage money to Spencer, 
taking Spencer's word, that he would deliver to him the title 


deeds ; that afterwards the ſaid Spencer borrowed 2000 J. of 


the defendant, doctor Egerton, on a mortgage of the ſame 
lands, at the ſame time producing and delivering to the de- 
ſendant Egertan all his title deeds, which were peruſed by 


Q 2 the 


« ways bound thereby or affected there- 
with, and the plainciff not now pray- 
ing a forecloſure, the bill was to be 
„ diſmiſſed againit the defendant Heaton 
with colts, and againit the other de- 
*« fendants without cuſts,” Reg. Lib. 


[280 ] 
Caſe 69. 
Lord Chancellor 

Tar nor. 
Where there is 
a ſubſequent 
mer gayee with- 
out notice, who 
has poſſeſſion of 
the title dees, 
the firtt mort- 
gagee tha | not 
compel + deli- 
very of the 
writings from 
him without 
paying him his 
mortyige mo- 
ney. 


2860 De Term. Paſchz, 1734. 
Hrav ® the defendant Fgerton's counſel, and thereupon the title ap- - 


LGxaToN. 
proved. 


The plaintiff bringing ſuch bill as above, the defendant 
pleaded to that part of the bill, which prayed a diſcovery and 
delivery up of the title deeds ; and by his plea inſiſted, that 
Spencer made a mortgage to him of the ſame lands, and that 
the title deeds were delivered to him by the faid Spencer, in 
order to ſupport his title to the mortgage; that he had no 
notice of the prior mortgage to the plaintiff, and being thus a 
mortgagee without notice, a court of equity ought not to aſſiſt 
the plaintiff, and take the title deeds from the defendant, with- 


out ordering him to be paid his mortgage money. 


( 281 ] Lord Chancellor : It is hard enough upon the defendant, that 


The firſt mort- he has lent his money upon lands ſubject to a prior mortgage; 
gagee permits but he having had no notice thereof, I will not add to his 
the mortgagor x ok , . 

to keep the title hardſhip by taking away from him the title deeds, unleſs the 


— 1 plaintiF will pay him his money, eſpecially in a caſe where 
ing a fair title, the plaintiff has himſelf been in ſome meaſure acceſſary in 


— « drawing in the defendant to lend his money, by permitting 
decond mort- Spencer, the mortgagor, to keep the title deeds in his poſſeſſion, 


h 
| he delivers the the delivery of which the plaintiff ought to have inſiſted on, 


deeds ; the fiſt 
— bs when he took the mortgage. (1) 
. acceſlaiy to the drawing in of the ſecond. 


In the pleading Note alſo; It was ſaid in this caſe by the Lord Chancellor, 
— — that in the defendant's pleading of a mortgage or purchaſe he 
defendant muſt ought to ſhew, that the vendor or mortgagor being, or pre- 


plead, that the tending to be, ſeiſed in fee of the premiſſes, did make ſuch 


ſeller or mort - 


bectegded to be, conveyance or mortgage, &c. otherwiſe the perſon under- 
ſgiſed in fee» taking to ſell or mortgage may be a mere ſtranger, and have 


no interelt in the premiſes, though he takes upon him to fell 
or mortgage them, 
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(1) It ſeems neceſſary to make out a py v. Coutts, Amb, 65 2. Tourle v. Rand, 
caſe of fraud, or groſs negligence againſt 2 Bro. Cha. Rep. 650. Plumb v. 
the firſt mortgagee, in order to poſt- Fluitt, in the Exchequer. Feb, 1791. 
pone him to a ſecond mortgagee in Et Vide Mecatia v. Muargatreyd, ante, 
poſſeſſion of the title deeds. Heter v. I vol. 393. 

Ruſſell, 1Eq. Ca. Ab 321. pl. 7. C/ 
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Anneſley verſus Aſhurſt. 


Truſt eſtate was decreed to be ſold for the payment of 
debts and legacies, and to be ſold to the beſt purchaſer, 
before the Maſter. The plaintiff, Mr. Annefley, contracted 
for the purchaſe of the premiſſes and entered into articles with 
the truſtees for that purpoſe. It did not appear, that the pur- 
chaſe was an unfair one ; but this method ſeemed to have been 
taken to avoid the charge and trouble of bidding before the 
Maſter, and of the Maſter's report, and of getting this con- 
firmed. Afterwards the truſtees ſcrupling to convey without a 
decree to indemnify them, Mr. Aung, brought a bill againſt 
the truſtees to compel them to convey, and for their indem- 
nity; and the truſtees by their anſwer diſcloſed this matter, 
and ſubmitted to the court, being willing, if indemniũed, to 
convey the premiſſes to the plaintiff Anneſiey, purſuant to the 
contract. 
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Caſe 70. 


Lord Chancellor 
Tat BOT. 


2 Eq. Ca. Ab. 
31. pl. 41. 

A truſt eſtate 
was decreed ta 
be ſold for the 
pay ment of 
debts and lega- 
cies, and to 

be ſold to the 
beſt purchaſer, 
A. articles to 
buy the eftzte 
of the truſtees, 
and brings a dill 
to compel them 
to perform the 
contract; the 
tru'tees by theie 
anſwer diſcloſe 
this matter ; the 
court will make 


no new decree, but will leave the former decree to be purſued, 


Cur': This is all going out of the way. Here is a decree 
directing how and in what manner this truſt eſtate ſhould be 
ſold, (viz.) to the beſt purchaſer, and beſore the Maſter ; 
which decree muſt be purſued ; for I cannot make one decree 
to contradi& the other. The plaintiff Mr. Anneſley, if he has 
a mind to this eſtate, muſt go before the Maſter, and get 
himſelf reported the beſt purchaſer ; and though nothing un- 
fair appears, yet there is ever occaſion to ſuſpect, when people 
| re going out of the way. 
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Cook verſus Arnham. 


Caſe 71. 5 

Lord Chancellor On an Appeal from the Decree at the Rolli. 
TargorT. 

Ca. temp. Tal. NE ſeiſed in fee of ſome copyhold lands, deviſed the 


- Ca, Ab. ſame to his grandſon, that was his heir at law, (viz) 
235. pl. 24. (the teſtator's deceaſed eldeſt ſon's ſon) for his life, remainder 
If a copy hold be . . 

deviſed to a do the firſt and every other ſon of the grandſon in tail male, 
younger child, ſucceſſivcly, remainder to the daughters of his grandſon in tail, 
and no — 

der to the uſe of remainder to the teſtator's ſecond ſon in fee; and by the ſame 
the will, moe will deviſed ſome other lands to his ſaid ſecond ſon, and died, 


by the ſame 
will there be without having ſurrendered the copyhold premifles to the uſe 


other proviſion : : 
made for the Of his will. 


chi'd, yet ſuch 
copy hold being part of the proviſion, the court will make it good, unleſs in a caſe aw the eldeſt 


ſon and heir is totally diſinherited; forthe father is judge of what is a proper proviſion for his 
chi!d; and though the deriſe be of a copybold to a ſecond ſon, after the death of the eldeſt without 


iſſue, cquity will ſupply the want of a ſurrender. 


The grandſon, the heir at law, ſurrendered the copyhold to 
the uſe of his will, and having deviſed them to his mother, and 
her heirs, died without iſſue, The mother diſpoſed of the 

[ 284 ] ſame copyhold premiſſes from the ſecond ſon, and died about 
ſifteen years after the grandſon. Whereupon the ſecond ſon 
brought his bill in equity, ſuggeſting that his father, who de- 
viſed to him theſe copyhold premiſſes in remainder as afore- 
ſaid, intended them as part of his proviſion; and that, as 
equity would ſupply the want of a ſurrender in ſuch caſe, 
therefore he prayed, that the perſon, to whom his mother had 
diſpoſed of the ſame, might ſurrender them to the uſe of him 
(the plaintiff) in fee. 


This cauſe was about a year ſince heard at the Rolls be- 
fore Sir 7/eph Jekyll, when it was objected, that by the ſame 
will there was ſome other proviſion made for the plaintiſt, 
which was ſuiſicient for his maintenance, and that the court 
would not (as was conceived) ſupply the want of a ſurrender 
of a copyhold, but in a cafe where that was the only proviſion ; 
alfo, for that this deviſe to the plaintiff was too remote, it 
being after an eſtate-tail, 

The Maſter of the Rolls held clearly as to the firſt point, 
that the father was the only judge what was a proper provi- 
ſion for any of his children; and that, if he did not leave his 


eldeſt ſon ma deſtitute, though he had given a ſuſſicient ad- 
vancement 
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yancement to the ſecond ſon, excluſive of the copyhold, yet as — 
the copyhold was intended to be part of the proviſion for ſuch 

ſon, the court ought to ſupply the want of a ſurrender in his 

favour. But with regard to the other objection, his He nor 

conceived this was too remote a deviſe to the plaintiff to be 

looked upon as a proviſion, the ſame being a deviſe to him 

aſter the death of the grandſon without iſſue male or female, 

which could not reaſonably be thought a proviſion, as in all 

probability it would not happen, until aſter the plaintiff's 

death; that no money could be raiſed for him by a ſale of fo L 295 ] 
diſtant a remainder : alſo, for that the ſuit was commenced 

after ſo great a length of time ſince the grandſon's death, 

Wherefore his Honor diſmiſſed the bill. 


From this decree at the Rolls, the plaintiff, the ſecond ſon, 
appealed to the Lord Chancellor, beſore whom the matter was 
fully debated by counſel on both fides. And with reſpect to 
the firſt point, his Lordſhip concurred in opinion with the 
Maſter of the Rolls, namely, that it was not material that by 
this will the copyhold was not the fole proviſion made for the 
ſecond ſon the plaintiff, the father only being the judge of 
what was a proper advancement for his child, according to 
to the caſes of Kettle verſus Townſend, Salk, 187. Burton TA} 
verſus Floyd, decreed firſt by Sir n Trevor at the Rolls, in 
Trinity 1712, and afhrmed by the Lord Horcourt, in Aichuel- 
mas 1713, and Strudwick verſus Sirudwick, by the Lord AMac- 
clesfield, Paſche 1720. And it would create the greateſt un- 
certainty imaginable, if the court ſhould on tlicſe occaſions 
enter minutely into the conſideration of the guantnn of the 
proviſion given by the parent : that in all caſes of this kind, 


moos — ——— 


[A] It appears from the Regiſter's book, that in this caſe of B:»/0# (1) and 
Lid, the bill was brought (inter a”) to ſupply the deticiency of a ſurrender left 
in the hands of a cuſtomary tenant, and not preſented at the next court. The 
uſes of the ſurrender were, to the teſtator's e!deit fon Au Run and the 
heirs male of his body, and for want of ſuch iſſue, to the plaintiff Cornelis Bur 
ton, the ſecond ſon, and the heirs male of his body, remainder over; fo that, as 
in the principal caſe, the plaintiff claimed a remainder expectant on an eltate- 
tail, and was alſo, as appears by the pleadings, otherwiſe provided for by the 
ſaid teſtator. The cauſe was heard before his Honor, 3 % 1712, who de- 
creed for the plaintiſi, and on the 14th of Noverilcr 1713, that decree was on 
an appeal afirmed by the Lord Chancellor. (2) 


(1) 6 Vin. 56. pl. 20. 
(2) And again on an appeal to the Lords, 1 Bro, P. C. 544. 


Q 4 what 


De Term. 5. Trin. 1734. 


what comes from the parent is looked upon as a debt by 
nature, and may be reſembled to a copyhold being deviſed for 
payment of debts, where the want of a ſurrender is ever ſup. 


plied ; that the caſe might have been otherwiſe, had the heir 
at law been totally diſinherited, (1) 


But with relation to the other point, (viz.) whether equity 
ſhould ſupply the want of a ſurrender in this caſe of a copyhold 
given to the plaintiff, the ſecond ſon, after the grandſon's 
death without iſſue, his Lordſhip differed in opinion from the 
Maſter of the Rolls; for that, taking it for granted (as it muſt 
be) that equity will ſupply the want of a ſurrender in the caſe 
of a deviſe of a copyhold to a younger child, he was unwilling, 

he ſaid, to make any new, unneceſſary or refined diſtinctions, 
which would be to render the profeſſion of the law, a matter 
(a) of memory rather than of reaſon and judgment. That ſo far 
was plain: the deviſe of the copyhold in the preſent caſe to 
the younger ſon, tho' remote, yet might be for his benefit and 
advancement. Every limitation allowed by the law to be 
made, is of ſome value, elſe it would be abſurd to allow it. 
Suppoſe the father, in limiting the deviſe now in queſtion, had 
added, that the ſame was intended for the proviſion of the 
deviſee, would it be reaſonable for the perſon who was to judge 
of and expound the will, to ſay, it was not for the proviſion of 
the deviſee, when the teſtator himſelf had ſaid the contrary, 


Now, though theſe words, for his proviſion, are not expreſs- 
ed in the will, yet they ſeem implied; et expreſſio eorum que 
tacitè inſunt, nihil operatur. Suppoſe the deviſe to the younger 
ſon had been after one life, there would then have been no 
doubt about ſupplying the want of a ſurrender. Suppoſe it 
had been after #209, three, or four lives, where muſt we have 
fixed our bounds ? Suppoſe all the reſt of the teſtator's eſtate 
had been ſettled, ſo that he had had no other part left at liberty, 
but ſuch a remainder after one or two lives, or after a death 
without iſſue ; and he had deviſed this remainder or reverſion, 
as an advancement to his younger ſon, otherwiſe unprovided 
for, and afterwards this remainder, remote as it had been, 
ſhould fall into poſſeſſion, as in the preſent caſe; ſurely the 
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(a) See the Lord Cocer's argument, when he gave judgment in the caſe of 
Newcomen v. Bart bam, 2 Vern. 733. 


(1) Vide atis v. Bullas, ante, 1 vol. 60. 


———— 


court 
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Coor v. 


court would have ſupplied the want of a ſurrender : that what 4. 
ſeemed to have created a difficulty in theſe caſes was, an un- 
willingneſs to take from the heir an eſtate veſted in him by 
aft of law: but if ſuch defect would be ſupplied, where the 
whole eſtate of the copyhold is given away in poſſeſſion from 
the eldeſt to the youngeſt ſon, will not equity do this @ for- 
fri, when but part, when a remote reverſion only, is diſpoſed 
of from the heir, and he conſequently leſs prejudiced? Beſides, 
here, on the grandfon's dying without iflue, the plaintiff, the 
ſecond ſon, became heir to the teſtator; ſo that no heir would 
ve diſinherited by ſupplying the want of this ſurrender. That 
as to the objection of the length of time which had incurred 
between the death of the grandſon without iſſue, and the bring- 
ing of the bill, it had been offered by way cf excuſe, that the 
plaintiff had ſpent a good deal of time in inquiring into and 
ſearching the court rolls, in order to find out a ſurrender to 


the uſe of the will; and though this was but a flight excuſe, — — 
yet the length of time was not above fourteen years, which, ag bar an —— 

it would not bar an ejectment, ſo neither could it bar a bill in „ 
equity, (a) [B] FW. _ 


a 
'” 1 


— — _—y T — 


IB] On a demurrer to a bill to redeem a ſtale mortgage, where the mortgagee 
appeared by the bill to have been in poſſeſſion above twenty years; the court 
held the defendant need not plead the length of time, but might demur; and that 
no redemption ſhould be allowed in ſuch caſe, unleſs there was an excuſe by rea- 
fon of impriſonment, infancy, or coverture, or by having been beyond fea; and 
not by having abſconded, which is an avoiding or retarding of juſtice: that there 
did not ſeem to be any certain time when the length of poſlefiion of the mortgagee 
ſhould bar the mortgagor's right of redemption ; but as twenty years would bar 
an entry or ejectment, abſtracted from the excuſes above mentioned, there was 
the ſame reaſon for allowing it to bar a redemption. (1) And the demurrer was 
allowed, Jeuner v. Tracy, Paſche 1731, by the Lord Xing. The ſame rule was 
agreed in the caſe of Be/ch v. Harvey, Michaelmas 17 36, by the Lord Tall ot, who 
likewiſe declared it to be his opinion, (though that caſe was afterwards compro- 
miſed) that whereas this court had not in general thought proper to exceed twen-__ 
ty years where there was no diſalility, in imitation of the firſt clauſe of the ſtatute 
of limitations; ſo after the diſability removed, the time fixed for proſecuting, in 
the proviſo, (which is ten years) ought in like manner to be obſerved. 


(1) Sed quære, Whether this can be EH v. Buchanan, in Cha. 1 1th March 
taken advantage of by way of demurrer, 1793, Lord Chancellor exprefſed much 
Vide Frazer v. Moor, Bunb. 54. Agar doubt on this queſtion ; but the de- 
v. Pickerell, 3 Atk. 225, Beckford v. muwrer in that caſe was over-ruled on 
Chſe, cited in Earl Deloraine v. another ground, 


Brown, 3 Bro. Cha, Rep. 644. In 
P ; Wherefore 
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_ Wherefore his Lordſhip decreed, that the want of a fur- 
render of the copyhold to the uſe of this will ought to be ſup. 
plied, and that the defendant who claimed the premiſſes under 
the mother, ſhould, at the plaintiff's charge, ſurrender them 
to the uſe of the plaintiff and his heirs. (1) 


— — 


1) But directed the account of rents rh bill Reg. Lib. A. 1733. fol. 490. 
and profits only from the time of filing 2 Eq. Ca. Ab. 235. 


Caſe 72. Piddock ver/us Brown & al. 


8 NE who was made a defendant in equity was examined 
ALBOT- © 


2 Eq. Ca. Ab. as a witneſs, /aving juft exceptions. And it was objected 
397. Pl. 13. to the reading of his depoſitions, that though there could be 
A goed rule at - . a . . 

Jaw, that where no decree againſt him, yet his anſwer being falſified in many 
* parts of it, he might be liable to a proſecution for perjury, 
many 2 and conſequently not ſo indifferent with reſpect to the event 
— commer of the cauſe as a witneſs ſhould be; and that this defendant 


give evidence had been very active in the intereſt of other defendants in the 
againſt a-defend- 


ant; he may be cauſe. 
called as a wit- 
neſs for a co-defendant ; and ſo it isin equity. 


| | Lord Chancellor : It is a good rule at law, that when the 
I 289] plaintiff has made many perſons defendants, and the principal 
deſcendant calls one of t deſendants to be a witneſs; if 
(@) 1 Skin, 673. the plaintiff can ee ome (a) material evidence againſt 
him, he is allo to be a good witneſs, elſe it would be in 
the power of the phintiff. to take off all the deſendant's wit- 
neſies, by naming them defendants in the action; and in the 
preſent caſe I do not ſee how the plaintiff has any equity 
againit this defendant, Therefore let his depoſitions be 
read. (1) 
— 8 Secondly, It was deelared by the Lord Chancellor, that 
facie, a bos upon producing a bond or mortgage, this primg facie, is a good 
evidence ea evidence of a debt: but that wherever there are manifeſt ſigns 


debt; but in 
caſe fraud ap- of fraud in the obligee, Sc. in ſuch caſe he ought to be 


pears, the obli- 


gee, dc. ought put to the proof of actual payment; and though he may hap- 


to prove actual * | : ; 
bers. pen thereby to loſe ſome part of the money really due to him, 


— 


(1) Barret v. Gere, 3 Atk. 401, Nightingale v. Dedil, Arab. 583. 


or 


. 
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for want of being able to make ſufficient proof; this is but a 
juſt puniſhment of him for the fraud which he plainly appears 
to have been guilty of, and will be a proper diſcouragement to 
others from committing the like. (1) 


Thirdly, An account being directed, and that all parties 
ſhould be examined on interrogatories, and it appearing that 
the plaintiff who brought this bill to be relieved againſt a ſe- 
curity into which he was drawn without any valuable conſi- 
deration, was a weak man, and eaſy to be prevailed upon to 
ſay and admit in his examination any thing that was untrue, 
how much ſoever to his prejudice: it was therefore prayed, 
that the court would ſo order it, as that no ſuch advantage 
ſhould be taken of theſe circumſtances. 


Whereupon the court directed, that in cafe the defendant 


exhibited interrogatories againſt the plaintiff, the Maſter , 


thould take care to examine the plaintiff in perſon, and 
thereby ſee, that no advantage ſhould be taken of his weak- 


nels. (2) 


289 


Pio doc v. 
Bae N. 


/ 


The defendant 
being a weak 
man, and to be 
examined on 
interrogatories; 
the Maſter was 
ordered to take 
ſuch defendant's 
examination, 
leſt he ſhould 
unwarily admit 
ſomething a- 
gainſt himſelf 
that was noc 
true. 
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* 


— 


—— 


(1) The bill was filed to impeach 
ſome bonds, as obtained from the plain- 


Cole verſus Gibbons & al', & 
' Cole & al, 


On a Rehearing from a Decree of the Lord Chancellor King, 
NDRETIT Mackean, of London, mercer, had a wife 


Martin verſus 


Catharine, and no iſſue, and a nephew Martin, who was 5 


plaintiff in the croſs cauſe. Andrew Mackean made a will, 
giving thereby, inter a”, a legacy of 500 J. payable to his 
nephew Martin, if he ſhould ſurvive the teſtator's wife 


Catharine, who, by the will, was to have the intereſt of this 5 


500l. inter al”, for her life, as alſo the principal, in caſe ſhe 
ſhould ſurvive the teſtator's nephew Martin. Soon after 
which the teſtator died. The teſtator's nephew Martin was a 


tiff by fraud and impoſition. Reg. Lib 
(2) Reg. Lib. B. 1733. fol. 489. 


Caſc 73. 


Lord Chancellor 
TALBOT. 


A. having 500 l. 
given him by 
is uncle, in 
caſe he ſhou d 
ſurvive the teſ- 
tator's wife, 
ſells it for 100 l. 
to be paid by 

I. per annum. 
but that if the _ 
teſtator's wife 
ſhould die before 
A. and the lega- 
cy become due, 


in ſuch caſe the 


reſt of the money to be paid within a year then next. A. does ſurvive the teſtator's wife, and 
| knows the legacy was become due to him, and being fully appriſed of the whole ſact, confirms the 


* 


bargain : he ſhall be bound thereby, 
young 


\ 


Gd 
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Cort v». young man of about twenty-four years of age, but had led an 

G1Bvoxs. 2 a . 
extravagant life, and had been for ſome time in Newgate, 
Mrs. Mackean, the teſtator's widow was about ſixty- four 
years old ; but as to her ſtate of health, there was variety of 
evidence. 


Martin had offered to ſell this contingent legacy of 500/, 
which was payable to him, in caſe he ſhould ſurvive his aunt 
Mackean, to ſeveral perfons, and amongſt others, to his aunt 
Mackean, but they refuſed to buy it. At length, at his deſire, 
Cle, the plaintiff in the original cauſe, and defendant in the 
croſs cauſe, entered into an agreement with Martin for the 
purchaſe of this contingent legacy. Cole was to give for this 
500 J. legacy, 100 J. to be paid by 5 J. per annum, at every 
Chriſimats, with a proviſo, that if Martin ſhould ſurvive his 
aunt Mackean, then what ſhould remain due of the 100 /. 
ſhould be paid him within a year after her death; but if the 
ſaid Martin ſhould die in the life-time of the widow Maclean, 
in ſuch caſe the 5 J. per annum, to continue payable yearly as 
aforeſaid, until the 100 /. or what ſhould remain due thereof, 
ſhould be fully paid to the executors, adminiſtrators, or aſligns 
of the ſaid Martin. 


Martin went beyond ſea, and hearing that his aunt Mackean 
was dead, returned to England; but before his return, and 
after his aunt's death, the plaintiff C/e brought his bill in this 
court againſt the executors of the teſtator, Mr. Mackean, to 

compel them to pay the 500 J. legacy to him, as aſſignee 
thereof from Martin; and the executors controverted the 
payment, it having been aſſigned over by Martin to the plaiti- 
tiff Cole, ſo much under the value. 
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Upon Martin's returning to London from beyond fea, he 
came to the plaintiff Cs houſe, telling him, he was informed 
his aunt Maclean was dead, and that now the legacy of 500/. 

| which was before contingent, was become abſolute ; but that 
he the ſaid Martin, was fully ſatisfied with what he had done; 
and that, if he had not ſold the legacy to the plaintiff Cole, 
he ſhould have diſpoſed of it to ſome other perſon for a leſs 
price; and being told by the plaintiff Cole, that he was at law 
with the executors of the teſtator, Andrew Mactean, for the 
recovery of the ſaid legacy, (they having controverted the 
rY” 
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t thereof to him) he (Martin) blamed the executors 
for refuſing to pay the legacy, ſaying, he would ſpeak to them 
about it, and that he was willing to do any thing further to 
confirm the aſſignment, which he had before made of the ſaid 
legacy to the plaintiff Cle, 

Whereupon, ſome ſhort time afterwards, a deed of con- 
frmation of the former uſſignment was prepared by the plain- 
tif Cole and read over to Martin. At the ſame time the bill 
brought by the plaintiff Cle for the legacy againſt the execu- 
tors, and their anſwer to the bill controverting the payment 
thereof, was read to Martin, who being fully appriſed of 
every thing, did execute a deed of confirmation of the former 
afignment to Cole. Afterwards Martin brought this bill 
2painſt Cole to be relieved againſt the aſſignment, and deed of 
confirmation, Upon a full hearing whereof, it was at firſt 
decreed by the Lord King, and afterwards upon a rehearing 
that decree affirmed by the Lord Talbot, that there being no 
fraud in obtaining the firſt aſſignment, which was at a ſubſe- 
quent time ſo deliberately confirmed, therefore the plainti 


Martin ought to be bound thereby. 


It was objected, that here was a neceſſitous man ſelling this 
500 J. legacy for what was not near the value, for leſs than 
1001, nay, for the intereſt only of 100 J. payable for twenty 
years together; and ſeveral caſes were cited out of Mr. Ver- 
wn's Reports, as alſo [C] ſome of a later date, where rever- 
ſions were bought of heirs on contingencies to be void, if the 
heir ſhould die in the life-time of the anceſtor, all which pur- 
chaſes were ſet aſide by this court; that as the original bar- 
gain was unreaſonable, and fraud manifeſtly appearcd on the 
face of it, ſo this fraud, with which it at firit began, accom- 
panied it throughout, and was ſuthcient to ſpoil the whole tranſ- 
action. Qudod ab initio non valet, tracta temporis non convaleſcet, 
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[C] Earl of Arglaſ5 verſus Muſchanpe, 1 Fern. 75, Nott verſus Hill, 1 Fern. 


167, Earl of Arglaſi verſus Pitt, 1 Vern. 239. Berny verſus Pitt, 2 Vern. 14. 
See alſo the caſe of Tavi/eton verſus Griffth, vol. 1. 310. fince which was that 
of Curr232 verſus Milner, heard 19th of June, 1731, before the Lord King, where 
an heir of about twenty-ſeven years of age, and who had a commiſfion in the 
Guards, borrowed g oo. on condition to pay 1000/, if he ſurvived his father and 
father-in-law ; but if he died before his father or father-in-law, then the lender 
to loſe the gco/. The heir ſurvived his father and father-in law, and was re- 
lieved, though after he had paid the money, it being for fear of an execution. 
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Corr v. But the Lord Talbot obſerved, that all thoſe caſes of he; 
GIII BOS. . * 
Wenn were immaterial to this point; for that the policy of the nation 
bargains made to prevent what was a growing miſchief to ancient families, 
with an bene that of ſeducing an heir apparent from a depend ; 
his father's life- = Ppar m a dependance on his 
— — * anceſtor who probably would have ſupported him, and, by ſeed. 
why. ing his extravagancies, tempting him in his father's life-time, 
to ſell the reverſion of that eſtate, which was ſettled upon him; 
foraſmuch as this tended to the manifeſt ruin of families; there- 
fore the policy of the nation thought fit (though it at firſt pre. 
vailed with ſome [D] difficulty) to put a ſtop to ſo miſchievous 
a practice, by ſetting aſide all theſe bargains with young heirs, 
(1) for reverſions; but that in the principal caſe here was no 
DL 294 ] heir concerned, and as it was in the power of Martin, when 
; . he was returned from beyond ſea, informed of his aunt's 
death, and that the legacy of 5007. was become abſolute, to 


confirm this firſt aſſignment, ſo he had done it. 


His Lordihip admitted, that had all depended on the firſt 
aſſignment, he would have ſct it afide, as being an unreaſon- 
able advantage made of a neceſſitous man; but ſeeing the ſaid 

A ſubſequent, Martin was afterwards fully appriſed of (2) every thing, had 


deliberate act | 5 : . 
confirming an tlie executor's anſwer read to him, and yet choſe to execute a 


1 deed of confirmation of his former aſſignment: and ſince not 
argain, when : 

1 fully the leaſt fraud or ſurprize had appeared on the part of the 
informed of 

every thing, and under no fraud nor ſurprize, ſhall make the bargain good. 


[D] It appears from the Regiſter's book, that in the caſe of Bey verſus Pitt, 
where the defendant had ſupplied an heir in his father's life-time with the two 
ſeveral ſums of 10co/. and 1000/7. on condition to have 25001. for each, if the 
heir ſurvived his father, elſe the principal to be loſt ; and obtained two judgments 
from the plaintiff of 5000 J. a piece deteazanced for the payment of the ſaid 
2500 J. for each; the Lord Noftingbam on the firſt hearing (9 Feb. 33 Car. 2.) 
granted relief only againfl the penalties; but on a rehearing before the Lord 
Feffereys, (27 Jan. 2 Fac. 2.) though the plaintiff had been conſtrained, in obe- 
dience to the decree to pay the defendant 5390/7. yet the former decree was diſ- 
charged, and the plaintiff ordered to be reſtored to the money paid te the 
2000 J. originally lent, and the intereſt for the ſame, with intereſt from the 
time the detendant had received it. 


(1) Vide Twi/eton v. Griffith, ante t Vez. 503. Earl of Cbeſtenell v. 
1 vol. 310. Fanſen, 1 Atk. 301. and 2 Vez. 125. 

(2) The party muſt be fully appriſed S. C. Taylour v. Rechfort, 2 Vea. 281. 
of his right to be relieved againſt the Crowe v. Ballard, 3 Bro. Cha. Rep. 
original tranſaction. Cole v. Gin, 117, and 1 Vez. jun, 215. 8. C. 


deſend- 
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defendant, it was, he ſaid, too much for any court to ſet all —— 
this aſide. CE] ( I ) - 
of the reporter's 
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E] The following anonymus caſe appears in another part 
manuſcript, to have been determined during the firſt time of the Lord Cowper's 
having the great ſeal, and it ſeems very applicable to the caſe above reported. 

A man was caught in bed with another's wife, and the huſband who caughe 
him, having a ſword in his hand, was about to kill the man, who was naked, 
and in the power of the huſband. But upon the man's deſiring the huſband not 
to take that advantage of him, and ſaying, that he would make him reparation ; 
thereupon they went into another room, where the man gave the huſband a note 
for 1007. payable at a certain time. After which, the money growing due, the 
huſband came for payment, and the man excuſing payment, gave his bond for 
the money, and afterwards brought his bill to be relieved. The Lord Conuper 
declared, that if the matter had reſted on the note, which was gained by a man 
armed, from one naked, and by dureſs, though it happened to be given in ſa- 
tisfaction for the greateſt injury, (in which caſe, however, the utmoſt remedy 
the law would have given, had been damages t6 be aſcertained by a jury) he 
ſhould have made no difficulty of granting relief ; but when afterwards the plain- 
tiff had coolly, and without any pretence of fear or dureſs, entered into a bond 
to the huſband, he had thereby himſelf aſcertained the damages, and ought not 


to be relieved, 


(1) The decree was affirmed, but the Cheferfild v. Janſen, 1 Atk, 301 and 
depoſit returned to Martin. Reg. Lib. 2 Vez. 125. S. C. 


A. 1733. fol. 456. Vide Earl of 
Tanner verſus Wile. Caſe 74. 
| [ 295 ] 
On a Rehearing from a Decree of the Lord Chancellor King. Lord Chancellor 
| TALBOT. 


HE teſtator's will was in this manner : In the name of 

God, Amen. As to all my temporal eſtate with which 
it has pleaſed God to bleſs me, I diſpoſe of the ſame as fol- 
lows : I will that my debts be paid; after which he difpoled 
of ſeveral pecuniary and other perſonal legacies, gave 4 5s. per 
week to a relation for her life ; then came theſe words: All 
« the reſt of my eſtate, goods, and chattels whatſoever, real 
« and perſonal, I give to my beloved wife, whom I make my 
« executrix.” The teſtator died poſſeſſed of leaſes for years, 


and ſeiſed of lands of inheritance in fee- ſimple. 


The bill was brought by the heir at law of the teſtator, ſug- 
veſting, that the teſtator's widow had all the writings and title 


deeds relating to the inheritance of the lands of which the 
teſtator 


Ca, temp. Tal. 


304. pl. 27. 
The wores [1 
deviſe all my 
temporal eſtate | 
the ſame as l 
devife all my 
wordly eſtate] 
paſs a fee, 

and this the 
plainer, where 
it is afterwards 
ſaid, all the ref 


of my real eſtate, 


the word reß being a term of relation, 
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teſtator died ſeiſed; and that thoſe writings belonged to the 
heir, who was intitled to the lands, The defendant, the 
widow, by her anſwer inſiſted, that all the real eſtate of the 
teſtator was by the ſaid will deviſed to her in fee · ſimple. 

This cauſe was brought to a hearing beſore the Lord Chan- 
cellor King, who decreed, that as the plaintiff was the teſta- 
tor's- heir at law, all deeds and writings relating to any part 
of the teſtator's eſtate ſhould be brought before the Maſter 
for the plaintiff, the heir at law, to have the (1) inſpection 
thereoſ, who ſhould be at liberty to bring an ejectment; and that 
the defendant who claimed under the will, ſhould not give in 
evidence any dormant term or incumbrance, 

- Afterwards the plaintiff, the heir at law, had halle on 
a petition, and objected, that here were no lands of inheritance 
by expreſs words deviſed by the will; nor did it appear, that 
the teſtator intended to paſs any part of his real eſtate; that 
the words all my temporal eftate might be ſatisfied, by being 
conſtrued to diſpoſe of the teſtator's perſonal eſtate only, par- 
ticularly his leaſes for years, which were in their nature tem- 
porary, and would wear out in time. And ſince it was at leaſt 
doubtful, whether the teſtator intended hereby to paſs his real 
eſtate; by doubtful words an heir was not to be diſinherited. 
Beſides, this caſe relating to a title of land, and depending 
intirely upon the words of a will, was more proper to be 
determined in equity, than by a judge and jury at 1 

US, 
1. Chanceller : I think this decree is right, and that it was 
ſufficient to direct, that the writings ſhould be produced be- 

fore the Maſter, and no dormant incumbrance given in evi- 


But alight e- dence againſt the plaintiff. Though it ſeems but a flight equity 
quity fer an belt for an heir to ſay, he wants writings, when his title as bir 


| at law to ſay, he 


_—_ = owe ſtands in need of no writings, unleſs he claims under ſome 
claims under. deed of intail concealed by the widow, or executor. 

ſome deed of in- 

tail concealed from him by the defendant. 


Where a title It is true, where a title depends upon the words of a will 
_ of vill; only, I do not fee but this court may determine it, as well as 3 
this is as proper- 

ly determinable in equity, as by a judge and jury at niſi prius. 


—— 


_— 


(1) Vide Earl of Suffolk v. Howard, ante 2 vol, 177. 2 v. Farringdon, 
Pott. 363. 8 
2 judge 
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and jury. Notwithſtanding which, if either party has a mind 


to go to law, with the directions that have been given by the 


decree, I will not hinder them: but if both parties are deſi- 
rous to have my opinion touching the title, I am ready to give 


it, Upon which the counſel on both ſides declaring, that they 


ſhould willingly acquieſce to the judgment of the court, his 
Lordſhip delivered his opinion, that a fee paſſed by this will 
tothe widow of the teſtator. 


Firft, For that though it had been objected, that the words 
temporal eſtate did more properly refer to perſonal eſtate, and 
eſpecially to leaſes for years, (which, comparatively ſpeaking, 
are but of ſhort continuance) and not to an eſtate of inherit- 
ance, which is permanent, and may laſt for eyer ; yet here this 
expreſſion ſeemed to have been made uſe of ia the will in con- 
tradiſtinction only to the teſtator's eternal concerns, which every 
man, at the time of making his will, is naturally ſuppoſed to 
have in view; ſo that the words temporal eftate ſignify the ſame 
as wordly gſtate, or all that a man has in the world (a), and 
conſequently take in both real and perſonal eſtate, 


In the next place where the teſtator had ſaid, that as to all 
his temporal eſtate he diſpoſed of the ſame as followed ; and, 
after having given ſeveral legacies, proceeded to deviſe the reſt 
and reſidue of his eſtate, goods, and chattels, real and perſonal ; 
theſe words, reft and reſidue, are words of relation, and muſt 
refer to ſome eſtate before mentioned in the will, if any ſuch 
there were. Now, in this caſe, there was an eſtate men- 
tioned before by the teſtator, (viz.) his temporal eſtate, which 
brought it to ſignify the ſame, as if the teſtator had ſaid, © I 
« deviſe the reſt and reſidue of all my temporal eſtate,” which 
without the word herrs, would have ſufficed to paſs all his real 


eſtate. (1) 


Wherefore the Lord Chancellor with great clearneſs decreed, 
that all the real eſtate did well paſs by this will to the teſtator's 
wife and her heirs, 
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(1) Vide Barry v. Edgeworth, ante, 2 vol. 523. 
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Caſe 75. 


Sir Jos xen 

EXYLL, 

aſter of the 

Rolls. 
2 Eq. Ca. Ab. 
11 f. pl. 11. 
One not in debt, 
nor then a tra- 
der, makes a vo- 
luntary ſettle- 
ment on a child, 
and afterwards 
becomes a trader 
and a bankrupt ; 
this ſettlement 
not liable to the 
bankruptcy. 


[ 299 ] 


- 


De Term. 8. Trin. 1734. 


Lilly ver/as Oſborn, 


N E purchaſed a copyhold, and took a ſurrender of it to 
the uſe of himſelf for life, remainder to the uſe of his 
wife for life, remainder to the uſe of truſtees for twenty-one 
years, to raiſe 80/. for his daughter, remainder to the uſe of 
himſelf in fee. At the time of this purchaſe, the purchaſer 
was no trader, nor owed any debts ; but afterwards he engaged 
in trade, contracted debts, and about ſixteen years after be- 
came a bankrupt. Whereupon a commiſſion was taken out 
againſt him, and his wife dying, the commillioners affigned 
over the copyhold premifſes, which the aſſignees ſold to the 
defendant, allowing him to detain in his hands the 80/. in 
order to anſwer it to whomſoever it ſhould be adjudged due. 
And the only queſtion was, whether this was within the clauſe 
in the ſtatute of 1 Fac. 1 cap. 15. ſect. 5. where it is ſaid, 
& that if any perſon which hereafter is or ſhall be a bankrupt, 
& ſhall convey, or procure, or cauſe to be conveyed to any of 
& his children, any lands or tenements, goods, or chattels, 
t except the ſame be purchaſed, conveyed or transferred, for 
or upon marriage of any of his or her children, or ſome va- 
e Juable conſideration ; it ſhall be in the power of the com- 
ͤmiſſioners to diſpoſe of the ſame, as if the bankrupt had been 


4 actually ſeiſed or poſſeſſed thereof,” 


And it was objected, that this came exactly within the 
words, being a proviſion for a child, and merely voluntary, 
without any conſideration, as againſt creditors. To which 
opinion at firſt inclined the Maſter of the Rolls. 


But afterwards, upon citing the caſe of Criſp verſus Pratt, 
Cro. Car. 548. where it appeared that the perſon ſuppoſed to 
be a bankrupt, had ſettled a copyhold eſtate on himſelf, his 
wife and his ſon, and the heirs of his ſon; and the perſon at 
that time not being in debt, but a clear man, not then ſo much 
as a trader, and the ſettlement being two years before he was 
concerned in trade, and fix years before any act of bank- 
ruptcy committed by him: in that caſe, the court of B. R. 
(viz.) three judges againſt Berkeley, held it not within the 
act. Accordingly in the principal caſe, conſidering the party 

was 
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was not ſo much as a trader when he made the ſettlement, the 


Maſter of the Rolls was clear, that the ſaid ſettlement was not 


liable to the bankruptcy. (t) 
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Litty we 
Osn0an, 


———— 


the time of the purchaſe, Ic. it ſeems ſtatute. 
that his /olvency will not protect the Rep. 160. 


" Studholme verſas Hodgſon & al. 
H E bill was to have the benefit of a contingent deviſe 
of a perſonal eſtate ſecured to the plaintiff, and for an 
account of the ſame. Michael Studholme, being poſſeſſed of ſeve - 
ral long exchequer annuities, granted by parliament for ninety- 
nine years, to the value of 250 J. per annum, and having an 
illegitimate daughter, the defendant Mary, married to his 
kinſman Cuthbert Hodgſon, another defendant, and having no 
lawful iſſue, and having a nephew, a brother's ſon, (viz.) the 
plaintiff William Studholme, made his will dated 20 July 1911, 
thereby deviſing to Michael Hodg for, the ſon of the defendant 
Hedg fon and Mary his wife, all his exchequer annuities for the 
reſidue of his term therein; with directions, that all the pro- 
ceed thereof from time to time ſhould be placed out at intereſt, 
and out of ſuch intereſt, that Michael Hodgſon, the defendant's 
ſon, ſhould be maintained and educated till his age of twenty- 
one, at which time all the proceed and profits thereof, and 
the principal money fo placed out, together with the intereſt 
thereof, ſhould be paid to the ſaid Michael the ſon ; but in 
caſe the ſaid Michael ſhould die before twenty one, then the 
teſtator deviſed, that all the annuities given to the ſaid Michael, 
ſhould go to his mother Mary Hodg ſon, and to ſuch other child 
or children as ſhe ſhould thereafter have, ſhare and ſhare 
alike; and for want thereof, to her executors, adminiſtrators 
and aſſigns. He gave ſeveral leaſehold houſes in St. James's 
to the defendant Mary Procter for her life, remainder to 
Michael Hodge fon, the infant ſon, if he lived to twenty-one 
otherwiſe to ſuch other children as the ſaid ſary Hodgſon 
ſhould have, equally ; and for want of ſuch children, then to 
the ſaid Mary his mother, her executors and adminiſtrators ; 
and the ſaid teſtator did thereby give a moiety of his plate to 
the ſaid Michael Hodgſon the infant, and the other moiety, to- 
R 2 gether 


(1) But if the party be a trader at tranſaQtion from the operation of the 
F;yer v. Nlaad, 1 Bro. Cha. 


Caſe 76. 
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Lord Chancellor 
TarizoT. 
Teſtator deviſed 
a term for years 
and all his per- 

ſonal eſtate to 
A. an infant, 
and if A, died 
during his in- 
fancy, nd his 
mother ſhould 
die without any 
other child, 
then to B. A. 
died during his 
infancy, though 
the mother was 
living, and 
might have a 
child; yet the 
court aided B. 
the deviſee over, 
by directing an 
account and dif 
covery of the 
eſtate, in order 
to ſecure it, in- 
caſe the contine 
gency ſhould 


happen. 
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gether with the reſt of his goods at his houſe at St. Jameys, 
to the defendant Mary Procter. As to his houſe in Dover, he 
deviſed the ſame to the ſaid Michael Hodgſon, the infant and 
his heirs, and gaye all the reſt of- his real and perſonal eſtate 


to the ſaid Michael Hodgſon, his heirs, executors, adminiſtratory 
and aſſigns for ever, making the ſaid Mary Procter executrix. 


20th of September 1715, the teſtator made a codicil, 
giving to the defendants Cuthbert Hodgſon and Mary his wife, 
gol. per annum, for their lives, and the life of the ſarvivor of 
them, to be iſſuing out of the ſaid exchequer annuities, Alf 


| he gave them the ſaid houſe in Dover for their lives and the 


life of the ſurvivor, and 50/. per annum, out of the ſaid exche- 
quer annuities to the ſaid Mary Procter his executrix for her 
life; and reciting, that he had by his will given to the aid 
Michael Hodgſon all his exchequer annuities, in caſe he ſhould 
live to twenty-one, and if he died before, then to his 
mother Mary; and alſo that he had given to the ſaid Michas! 
Hodgſon ſeveral leaſehold houſes in St. James's, if he attained 
twenty-one, if not to ſuch other children as the ſaid Mary. 
Hedgfon ſhould have; and for want of ſuch, then to the ſaid 
Mary, her executors, &c. and had alſo given to the ſaid 
Michael Hodgſen and his heirs his houſe at Dover, one moiety 
of his plate, and the reſidue of his real and perſonal eſtate : the 
teſtator by his ſaid codicil declared, that in caſe Michael Hadg 
ſon the ſon ſhould die before twenty-one, and the ſaid Aan 
his mother ſhould die without any other children or child by the 
ſaid Cuthbert Hodgſon her hu/band, then all the legacies and 
bequeſts of the ſaid annuities, houſes, lands arid premiſſes, 
ſhould go, be paid, deſcend and come to the teſtator's nephew 


the plaintiff William Studbolme, his heirs and aſſigns for ever: 


ſoon after which the teſtator died. 


The infant ſon Michael Hodgſon died within a few days be- 
fore his age of twenty-one, and Mary his mother being forty 
years of age, and her huſband above fifty, and having no 
child; the plaintiff Studho/me, the deviſee over, brought his 
bill for an account of the ſaid teſtator's perſonal eſtate, and to 
have the ſame ſecured and ſet apart, to the end that in caſe the 
contingency of the death of the defendant Mary Hedgſon with- 
out children ſhould happen, the plaintiff might receive the 


ſame according to the directions of the ſaid will; and * in 
c 
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me mean time the money ariſing from the rents and profits of 
the ſaid perſonal eſtate, might be placed out on ſecurities, in 
order to wait the event of the ſaid contingency ; and that all 
the writings relating to the real and leaſchold eſtate might be 
brought before the Maſter. 


For the defendants it was ſaid, I½, that as to the leaſehold, 
the exchequer annuities, and other perſonal eſtates, the bill 
was not proper; ſince the plaintiff at that time had not the 
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S TUDHOLME 
. Hobbes sex. 


leaſt pretence of right, and poſſibly might never have any; 


nay, that it was rather to be preſumed he never would ; the 
preſumption of law being, that no one will die without iſſue, 
for which reaſon it ſuppoſes an eſtate - tail may laſt for ever; 
and therefore if an eſtate ſhould be given to A. and his hors 
as long as B. hall have any iſſue of his body, this would be a 
fee-fimple in A. That ſuppoſe ſome years hence (or very ſoon, 
as it might happen) the defendant Cuthbert Hodgſon, by Mary 
his wife, ſhould have iſſue, what ſhould become of theſe coſts 
which the parties the defendants will have been then unne- 
ceſſarily put to? and 1 Fern, 105. Sactvill verſus Ay/zworth 
was cited, where a bill was brought in a lunatick's life-time, 
by his deviſee, to prove his will, and to perpetuate the teſti- 
mony thereof ; but it was determined, that the bill would not 
lie, becauſe ſuch deviſee, in the life of the teſtator, had neither 
jus in re nor ad rem, had not at that time, and poſſibly never 
might have, any fort of right; alſo the lunatick, the teſtator, 
might recover from his lunacy and make another will; both 
which reaſons were applicable to the preſent caſe, and made 
againſt this bill: for the plaintiff here had neither jus in re nor 
ad rem, and by poſſibility neyer might have any, Again, as 
the lunatick in the caſe cited might recover, ſo the deviſee for 
life in the principal caſe might have iſſue; and as that bill was, 
for the reaſons that have been mentioned, held improper, ſo 
(it was conceived) the preſent bill, on the like conſiderations, 


would be deemed improper alſo, 
But by the Lord Chancelhr : As to what has been objected 


concerning the coſts, theſe ought clearly to be paid out of the 
aſſets of the teſtator, who by his will has occaſioned the dif- 


liculties, Here is a poſlibility at leaſt of a right's coming to 
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n this contingent deviſee, and it is reaſonable that all rights, 
RR they are, whether veſted or contingent, ſhould be pre. 
ſerved. On the death of Mary Hodgſon the mother, it will be 
determined, whether this right will ever veſt or not, which has 
been adjudged not too remote a diſtance of time. If the de. 
fendants were not to be called to an account in their life-time, 
C 304 ] they might waſte and imbezil every thing; and that eſtate 
which at preſent may be eafily accounted for, in proceſs of 
time, (viz.) at the death of the defendant Mary Hodgſon, may 
be impoſſible to be diſcovered ; by which means the deviſce 
over may be deprived of his right, and the intentions of the 
' teſtator defeated; and though there may be theſe inconve- 
niencies on the one ſide, I, for my part, am able to foreſee 
a) Vol. 2. 428. none on the other. In the caſe of Staines (a) verſus Maddzx, 
(where the bill was for ſecuring a like contingent right) the 
Maſter of the Rolls made a decree of this nature, which was 
affirmed by the Lord Chancellor King, and his Lordſhip's de- 

cree affirmed in parliament. 


Oo - OBE. ae 


— The ſecond queſtion was, whether the devife over of the 
term for years * | 
to A. and if A» exchequer annuitics and leaſehold houſes, and more eſpecially 
* — % ofa moiety of the plate and reſidue of the perſonal eſtate, was 
B. this is a good good ? 
3 to B. upon 

uch contingen- 


ey. And it was objected, that in the caſe of a deviſe of a chat- 
tel real or perſonal to one, and if he die without iſſue, the re- 
mainder over, ſuch remainder muſt be admitted to be void; 
and in the preſent caſe the deviſe over was, “ if Mary the in- 
& fant's mother ſhould die without any other children or 
4 child by the ſaid Curhbert Hcdpſon ;” which words child and 
i ue are ſynonymous, every child being an iſſue, and every 
iſſue a child. Moreover, the laſt deviſe by the codicil being 
in caſe Mary the mother ſhould happen to die without any 
other children or child, then to the plaintiff Se and his 
heirs ; no eſtate ought to paſs by thoſe words, but what can 
deſcend to heirs, eſpecially ſince the te ſtator had ſome fee- 
ſimple eſtate (viz.) the houſe at Dover, which would ſatisfy 
the deviſe, without carrying the perſonal eſtate; that indeed 
as to the exchequer annuities and leaſehold houſes, they, be- 
ing expreſsly deviſed, muſt paſs by the codicil to the plaintiff, 
in caſe the deviſe over were good, 
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Sed per Cur ; There can be no doubt but that the deviſe c— 
over to the plaintiff, in caſe Mary the mother ſhould die with- 
out any other child by her huſband, is good (1) upon that con- 
tingency 3 and then, as to the queſtion, how much ſhall be 
comprehended therein, it is obſervable, that not only the ex- 
chequer annuities and leaſchold are expreſsly deviſed, but all 
the premiſſes ; and the intention of the codicil was, in caſe 
Michael the infant ſon ſhould die before tweaty-one, Qc. that 
then the teſtator's nephew, the plaintiff Sudbelme, ſhould be 
put in the place of the ſaid Michael. 


The laſt point was, touching the intermediate intereſt of 
the reſidue. And here it was inſiſted, that the ſame belonged 
to Mary the mother by a neceſſary implication, and it was 
compared to the deviſe of a freehold eftate to the teſtator's 
heir at law after the death of J. S. in which caſe it was ma- 
nifeſt the heir at law could not have it ſooner ; conſequently 
J. S. would in the mean time be intitled to the premiſſes for 
his life. YVaugh. 259. Gardiner verſus Sheldon, 


Sed per Cur . In the caſe cited the teſtator had declared his 
intention, that the heir at law ſhould not have it ſooner ; and 
there the freehold could not be kept in abeyance, but muſt veſt 
in ſomebody ; whereas in the preſent caſe, there is no ſuch 
rule with regard to perſonal eſtates, which may remain in 
ſuſpence. Wherefore the profits of the reſidue from the death 
of Michael, till the contingency happens, are to accumulate [ 306 J 
and be added to the capital; and if no child of the defendant 
Mary by her huſband Cuthbert, then to go to the plaintiff, 


(2) (F] 


— en COR 


[F] Thomas Green, eſq; poſſeſſed of a large perſonal eſtate, and having a daugh- 
ter by a firſt wife, and a daughter by a ſecond wife, and having no ſon, bequeathed 
his perſonal eſtate (ſubject to the payment of ſeveral legacies) to his daughter 
by his ſecond wife, and if ſhe ſhould happen to die before her age of twenty-one, 
or marriage, and his daughter by his firſt wife ſhould have one or more ſons, he 
bequeathed his ſaid perſonal eſtate unto ſuch ſon as ſhould firſt attain his age of 
twenty-one ; and in caſe his ſaid daughter by his firſt wife ſhould have no ſon 


that 
(1) Hughes v. Sayer, ante, 1 vol. Hodg ſon, was declared to be pare of his 
534. perſonal eſtate. Reg. Lib. B. 1733. 


(2) But the intereſt of the reſidue fol. 480. Vide N:chell: v. Oſborn, ante, 
accrued in the life-time of Miba 2 vol. 419. 
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Where a man 
— „ - Plaintiff had an equitable lien on the purchaſed premiſſes, of 
part, and gives which the defendant alledged he had no notice at the time of 
n making his purchaſe, but was appriſed thereof be ſore payment 
money z notice of the money due on the bond. And it was contended, that 


of an equitable : . RA 
incumtrance this notice was not material, ſince the giving the bond was as 


before payment payment; and the purchaſer, after he had given his bond for 


ef the money, l : 
tho* aſter the payment of the purchaſe money, is bound in all events to pro- 
bond is ſuffici- 
eat. 


_ -- De Term. 8. Trin. 1734. 


Caſe 77. Tourville verſus Naiſh. 
2 Purchaſed an eſtate, and having paid down part of the 


* purchaſe money, gave bond for the reſidue. The 


ceed, and cannot plead at law, that there is an equitable incum- 
brance on his purchaſed premiſſes. 


Lord Chancelhor : If the perſon who has a lien in equity on 
the premiſſes, gives notice before actual payment of the pur- 
chaſe monty, (1) it is ſufhcient ; and though the purchaſer 
has no remedy at law againſt the payment of the reſidue, for | 
which he gave his bond, yet he would be intitled to relief in 
equity, on bringing his bill, and ſhewing, that though he has 
given his bond for payment of the reſidue of his purchaſe 
money; yet, now he has notice of an incumbrance, under 
which circumſtances the court would ſtop payment of the 
money due on the bond. This the Lord Chancellor declar- 


— — 


that ſhould attain the age of twenty-one, then he gave his ſaid perſonal eſtate to 
J. S. The daughter by the ſecond wife died under her age of twenty-one, and 
unmarried ; the daughter by the firſt wife had a ſon, during whoſe infancy and 
on whoſe behalf, a bill was brought (inter 27) to have the produce of the perſonal 
eſtate placed out at intereſt, and improved for the plaintiff's benefit. Upon hear- 
ing the cauſe it was inſiſted, that either the plaintiff, the infant himſelf, or his 
mother, were intitled to the intermediate profits ; but the court agreeably to the 
Lord Talbet's opinion and decree in the above mentioned caſe, did declare, that 
all the intereſt, income and profits that had ariſen or ſhould ariſe from the ſaid 
eſtate, from the death of the teſtator's daughter by his ſecond wife, ought from 
time to time to be accumulated, added to, and go along with the ſurplus ; and 
that in caſe the plaintiff ſhould die before his age of twenty-one, the intereſt and 
income, together with the ſurplus, ought to go and belong to ſuch perſon and 
perſons as ould be intitled thereto, according to the direttions and contingen- 
cies mentioned in the teſtator's will. Green verſus Ekixs, heard before the Lord 
Hardwicke, December 6, 1742. 2 Atk. 473. 


(1) So, Story v. Lerd Windjor, 2 Atk. conveyance, tho' the purchaſe-money 
630. Hardingham v. Nicholls, 3 Atk. be actually paid. Migg v. Wigs, 
304. Or before the gxecution of the 1 Alk. 384. . 

c 
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ed, though in the principal caſe there was proof of a notice 
precedent to the purchaſe, by a letter read to the purchaſer, 
mentioning the equitable lien on the premiſſes. 


* Alſo in this caſe there were two executors that were 
moreover refiduary legatees, and one of them, for a valuable 
- conſideration, aſſigned over part of his reſiduary ſhare to 
J. N. after which for a valuable conſideration likewiſe, he 
aſſigned over his whole reſiduary ſhare to the other executor and 
reſiduary legatee, who (as it was ſaid) had no notice of the 
former aſſignment. 


Whereupon it was inſiſted, that this legacy of the ſurplus 
was a choſe en action, good only in equity, and not at law; in 
which caſe the aſſignment that was (a) prior in time muſt 
take place, conſequently the aſſignment made to J. N. would 


prevail. 


308 


Tounvittt 
v. NAI. 


Where the 
thing aſſigned is 
only a choſe en 
»Qion, tho* the 
afſignment be 
without notice z 
yet as no legal 
eſtate paſſes, qui 
prior eſt in tem- 
* potior eſt 

n jure. 

[ 308 ] 
If there be two 
executors, who 
are alſo reſidu- 
ary legatees, and 
one of them, for 
a valuable con- 
ſideration aſ- 
figns part of his 


refiduum to A. and afterwards, for a valuable conſideration, affigns his whole refiduum to the 
other executor z if both are but choſes en action, the firſt aſſignment mult take place. (a) See vol. 2. 


496. Brace v. Ducheſs of Marlborough. 


To which it was anſwered, that tho” a legacy be a choſe en 
ation, yet, when it is aſſigned to an executor, (as the laſt 
aſſignment was) he, having a remedy at law, is in a different 
ſituation from a third perſon, 


Lord Chancellor : ] do not ſee any difference; ſor the thing 
aſſigned is ſtill but a che en action, which the executor him- 
felf cannot come at, unleſs by action or ſuit, either in law or 
equity, 

It ſeems, if it had been a mortgage made to the teſtator, and 
aſſigned by one of the executors to the other, the latter might 
have entered; but in the principal caſc the aſſignment was but 
of 1200 J. due upon all the mortgages made to the teſtator 
from A. B. the father, and A. B. the ſon, which not being 
recoverable otherwiſe than by a ſuit in equity, was clearly a 
chiſe en action. (t) 


— 


L309 


— 


(1) Reg. Lib. B. 1733. fol. 461. by the name of Tourville v. Spelman. 
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Caſe 78. Wych ver/as Eaſt India Company, 
2323 HE £Eaft India company were bound by contract to 
An ne make an allowance of two rupees per cent. to the 


5 — plaintiff's inteſtate, for which the plaintiff, the adminiſtrator 


infant neglety de bonis non of his father, brought a bill. The inteſtate, with 
Cs: the whom the company made the contract, was then beyond 
tote of limi- ſea, and there died, leaving an infant ſon of tender years, 
— wi Upon the death of the inteſtate, adminiſtration was granted to 
A. until the ſaid ſon ſhould come to twenty-one, ad uſum & 

commodum of the infant, who at that time was about ——. 

years of age. The adminiſtrator in truſt for the infant never 
commenced any ſuit on this contract; but the ſon within fix 

years after his attaining twenty-one, brought this bill againſt 

the company, who pleaded the ſtatute of limitations, (viz.) 

that the cauſe of action did accrue above ſix years before the 


ſuit commenced, 


Whereupon it was argned, that 23 the timedid not run againſt 
the father, with whom the contract was made, becauſe he was 
beyond ſca, and died there; ſo after the death of the father the 
ſon was an infant, and ought not to be barred or prejudiced 
by the neglect or default of his truſtee, the adminiſtrator 
during his minority. 


[ 3to ]J Lord Chancellor: The adminiſtrator during the infancy of the 
plaintiff had a right to ſue; and though the cefluy que truſt was 
an infant, yet he muſt be [G] bound by the truſtee's not ſuing 

A corporation in time ; for I cannot take away the benefit of the ſtatute of 
Ng limitations from the company, who are in no default, and 
Kare of limi- axe intitled to take advantage thereof as well as private per- 
— ſons; ſince their witneſſes may die, or their vouchers be loſt. 
2 And as to the truſt, that is only between the adminiſtrator and 

the infant, and does not affect the company. So where there 


is an executor in truſt for another, and the executor negletts 


* * 


[G] In the caſe of The Earl verſus The Counteſt of Huntingdon, Hill. 1719. 
the Lord Chancellor Parker was of opinion, but did not then determine the 
point, that a fine and five years non-claim ſhould, in favour of a purchaſer, bar 


a truſt term, though the ce//uy que truſt was an infant, N 
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to bring his action within the time preſcribed by the ſtatute, Wren v. 


EavrT Invia 


the guy gue truft, or reſiduary legetee, will be barred ; there- Couraxv. 
fore allow the plea (1). 


—— _ 


(1) Reg. Lib. B, 1733. fol. 448. 


— 


Wych verſus Meal. Caſe 79. 
N a bill brought by the plaintiff againſt the Ea India com- — 
ALBOT. 


pany, one of the officers of the company was made a de- Ee. Ca. Ab. 


fendant, in order to diſcover ſome entries and orders in the 41, pl. 8. The 
ſecretary and 
books of the company. — one 


the Eaſt India Company were made defendants to a bill for a diſcovery of ſome ©ntries and orders 
of the company; the defendants demurred, for that they might be examined as witneſſes ; alſe 
becauſe their anſwer cannot be read againſt the company z the demurrer over-ruled, left there 
ſhould be a failure of juſtice, in regard the company are not liable to a proſecution for perjury, tho 
their anſwer be never ſo falſe, 


The defendant demurred, ſhewing for cauſe that it was [311 “] 

not ſo much as pretended by the bill, that he was any way 
intereſted in the matter in queſtion ;z and that his anſwer, if 
it were to be put in, could not be read againſt the company; 
as the anſwer of one defendant H] cannot be made uſe of 
againſt the other; that the plaintiff, if he pleaſed, might exa- 
mine the defendant as a witneſs ; that by the ſame reaſon, the 
plaintiff might make the ſervant of any private perſon a de- 
fendant ; and that it was plain the plaintiff could have no de- 
cree againſt the defendant, the officer of the company [I. 


pn 


—_— 


— = 


H] One reaſon, amongſt others, why the amount of one defendant cannot be 
made uſe of againſt another, ſeems to be, becauſe, if that were allowed, I might 
make a friend co-defendant, who might put in an anſwer in my favour, and the 
other defendant would have no opportunity of croſs-examining to it. 

[I] Itis a general rule, that no one need be made a party againſt whom, if 
brought to a hearing, the plaintiff can have no decree : thus a reliduary legatee 
need not be made a party; and for the ſame reaſon, in a bill brought by the cre- 
ditors of a bankrupt againſt the aſſignees under the commiſſion, the bankrupt 
himſelf need not be made a party. By the Maſter of the Rolls, De Golls verſus 
Ward, Hill. 1732. Though with regard to making the bankrupt a party, it 
ſeems formerly to have been held otherwiſe. See 2 Yern. 32. And however 
the rule laid down by the Maſter of the Rolls may hold in general, yet the deter- 
mination of the Lord Talbot, on the particular circumſtances of the caſe above 
reported, appears to have been founded on great reaſon and juſtice. 


Lord 
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. 9 Lord Chancellor : This is a thing of conſequence, which 1 
do not remember to have been ever judicially determined; 

but ſo far is plain, that the plaintiff is intitled to, and ought 

to have, a diſcovery of the matters charged in the bill. It is 

a different caſe where a private perſon, and where a company 

are defendanfs ; for the latter can anſwer no otherwiſe than 

under their common ſcal; and though they anſwer never ſo 

[ 312 J faiſcly, ſtill there is no remedy againſt them for perjury, It 
has been an uſual thing for a plaintiff, in order to have a 
diſcovery, to make the ſecretary, book-keeper, or any other 

officers of a company, defendants, who have not demurred, 

but anſwered z whereas, if this demurrer ſhould be allowed, 

| the officers of companies are never likely to anſwer again; 

and though the plaintiff be intitled to a diſcovery, he wauld 

never be able to get one, conſequently there would be a failure 


of juſtice. 


: Beſides notwithſtanding the anſwer of the defendant the 
officer cannot be read againſt the company, yet it may be of 
uſe to direct the plaintiff how to draw and pen his interroga- 
tories, towards obtaining a better diſcovery z and fince no 
inſtance is produced, where ſuch demurrer has been allowed, 
and it may be very miſchievous and injurious to the ſubject, 
by allowing thereof, to deprive them of that diſcovery, to 
which in common juſtice, they are intitled; and as on the 
other hand no manner of inconvenience can inſue from 
obliging (1) ſuch officers of a company to anſwer ; therefore 
over-rule the demurrer. (2) 


1 


(1) And ſo the practice has con- 1 Bro. Cha. Rep. 469. 
tinued, vide Moodamay v. Morton, (2) Reg. Lib. B. 1733. fol. 467. 


Caſe 80. Ex parte Brunker. 
3 © &þ HE Maſter of the Rolls, upon a petition ex part, 
A writ of ne granted a ne exeat regno againſt J. S. (againſt whom 


excat regn® the plaintiff Brunker had recovered a verdict at the ſittings 
ought not to be 

granted, with- after this laſt term) upon ſtrong affidavits, that the ſaid J. . 

24. 2 between this and Michaclmas term then next, (before which 

time the plaintiff could have no judgment) threatened to go 

| beyond 
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beyond ſea 3 and this writ was granted, though no bill had — 
been filed, upon a precedent produced of the Lord Cooper's | 
in 1709. 

And now, on motion to ſuperſede this writ, and diſcharge [ 313 ] 
the defendant, who had been taken into cuſtody by virtue | 
thereef, it was urged in ſupport of the order at the Rolls, 
that the writ of ne exeat regno was in the regiſter, and at 
common law, and though originally a ſtate writ, yet now was 
made uſe of in aid of the ſubjects, to help them to their juſt 
debts; and being a writ at common law, it ſtood in no need 
of the authority or interpoſition of this court. 


Lord Chancellor : In all my experience I never knew this 
writ of ne exeat regno granted, or taken out, without a [KJ 
bill in equity firſt filed, It is true, it was originally a ſtate 
writ, but for ſome time (tho? not very [L] long) it has been 
made uſe of in aid of the ſubjects, for the helping them to 
juſtice z but fill, as cuſtom has allowed this latter uſe to be 
made of it, it ought to go no further than can be warranted by 
uſage, which always has been to have a bill firſt filed, The 
precedent cited in the Lord Gwper's time was but a ſingle 
one, and paſſed ſub filentio, Neither does it appear, that any 
uſe was made of that writ, or that the party defendant was 
ever taken upon it ; ſo that this alone is not ſufficient to over- [ 314 ] 
turn what has been the conſtant ſettled practice; and there is 
the greater reaſon that this writ ſhould be taken out and 
granted with caution, as it deprives the ſubjects of their liber- 
ty: neither ought it to be made uſe of, where the demand is 


{K] Yet ſee the caſe of Llyd verſus Cardy, Precedents in Chan. 171, where 2 
x: cxeat  regno was granted on affidavits, by the Maſter of the Rolls (Sir John 
Trever,) in the abſence of the Lord Keeper Might, though there was no bill in 
court whereon to ground the writ ; which report of the calc is warranted by the 
Regilter's Book. 


ULI Towards the latter end of the reign of King James the Firſt, this writ was 
thought proper to be granted, not only in reſpect of attempts prejudicial to the 
King and ſtate, (in which caſe the Lord Chancellor granted it on application 
from any of the principal ſecretaries, without cauſe ſhewing, or upon ſuch in- 
formation as his Lordſhip ſhould think of weight) but alſo in the caſe of inter- 
lopers in trade, great bankrupts in whoſe eſtates many ſubjects might be inter- 
eſted, in duels, and other caſes that did concern multitudes of the King's ſub- 
jects. See the Lord Bacon's Ordinances, No, 89. 


intirely” 
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ru intirely at law; for there the plaintiff has [Mf] bail, and he 

Nor wherethe OVght not to have double bail, both at law and in equity. (1] 
. 

Whereupon the writ was ſuperſeded, and the defendamt 

diſcharged out of cuſtody. (2) . | 


En 


awd So held by the Lord King, in the cafe of Pateman verſus Coſby, where, 
becauſe the plaintiff had brought his action againſt the defendant, and had bail, 
the writ was diſcharged. Laſt ſeal after Hillary term, 1930. 


(1) So, Arm. 2 Atk. 210. (2) Reg. Lib. A. 1733. fol. 457. 
Caſe 81. Anonymus. 
Lord Chancellor Motion was made by the Attorney General to diſcharge 
* an order of the Maſter of the Rolls, - for filing an 


| The e original nunc pro tunc to make good a judgment, after a writ of 
—_— error brought, 


nal to make ; x G 
good a judgment on error brought, without ſome excuſe for not filing one before z though a ſlen · 


cer excuſe may be ſufficient. | 


On the other fide it was urged, that a court of law, and 
much more of equity, ought to favour any thing that tended to 
ſupport a judgment, which muſt be ſuppoſed to have been 
obtained for a juſt demand; and therefore at law, if there is 
any miſtake in a writ of error to reverſe a judgment, let the 
miſtake be never ſo trivial, yet, it being to reverſe a judgment, 
the court will not amend it. [N] 


1315 J Lord Chancellor : Though a flight excuſe might be ſufficient 
to induce me to make an order for leave to the plaintiff to file 


* 


INI The ſtatute of 8 H. 6. for the amendment of records, is excluſive of a 
writ of error, that going more in reverſal than in affirmance of a judgment; 
and the intent of the act was, to ſupport original judgments, and to avoid wiits 

of error. Carth. 368, 520. But there is a further reaſon to be given, why a 
writ of error is in no caſe amendable, becauſe it is the commiſſion to the court, 
and the court cannot amend their own commiſſion. See Salteld 49, Thomp/jm 
verſus Crocker, It may be likewiſe obſerved, as material to this purpoſe, that, 
after in nullo eft erratum pleaded, the plaintiff in error cannot have a certiorari 
ex debito juftitie ; and as ii is diſcretionary in the court, they will award it in or- 

«ger to affirm, but never to reverſe a judgment, or make error. Salk. 269. 


Carlton verſus Mortagh. 
an 
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an original nunc pro tune, till ſome excuſe there ought to be; Axoxnruve, 
otherwiſe no perſon- will file an original, until he ſhall have 

been forced (a) to it by a writ of error; and this will be in a —— 
manner to give away the ſmall revenue of the Crown upon 

original writs, which the King's courts ought not todo, And 

thereupon his Lordſhip diſcharged the Maſter of the Rolls's 

order for filing the ſaid original; the conſequence of which 

was, that the judgment was reverſed upon a writ of error. (1) 


9 — —„— 


E 


(1) vide Pengree v. Jones, 2 Bro. Cha. Rep. 141, 


Puſey ver/us Sir Edward Deſbouvrie. Caſe 82. 


IR Edward Deſbouvrie was a freeman of London, and 55 —_— 
poſſeſſed of a very great perſonal eſtate, He had a wife, Eq. Ca. Ab. 
with whom he had compounded as to her cuſtomary part, and 27% pl-24+ 
had a ſon, (the defendant) to whom he had given very con- 
fderable ſums of money, in order to enable him to trade. He 


had alſo one daughter. 


The father made his will, giving (inter al”) to his daugh- C 316 J 
ter 10,000 J. upon condition, that the ſhould releaſe her or- Where a daugy- 
phanage part, together with all her claim or right to his per- mu ef Lenden 
ſonal eſtate by virtue of the cuſtom of the city of Landen, or — 
otherwiſe, and made his ſon executor, his daughter being about lefe her by her 
the ge of twenty-three years 1 hk oo 
to her to releaſe 
her right to her orphanage part, which ſhe does releaſe accordingly ; if the orphanage part be much 
more than her legacy, tho" ſhe was told ſhe might elect which ſhe pleaſed ; yet, if ſhe did not know 
the had a right firſt to inquire into the value of the perſonal eſtate, and the quantum of herorphan- 
age part, before ſhe made her election ; this is ſo material, that it may avoid her releaſe. 


After the father's death it was agreed between the daughter 
and her brother, that ſhe ſhould accept of her legacy of 
10,000 . and upon the terms whereon it was given her by her 
father's will, that is, ſhe to releaſe all her right by virtue of the 
cuſtom, &c. which releaſe was accordingly prepared, and be- 
fore the executed it, her brother informed her, that ſhe had it 
in her election to have an account of her father's perſonal 
eſtate, and to claim her orphanage part, and her uncle was 
then preſent, But the daughter at that time declared, ſhe 
would accept of the legacy left her by her father, that being a 
ſufficient proviſion for any young woman; and thereupon ſhe 
exccuted the releaſe, being then about twenty-four years old, 
and the brother paid to her the 10,000/, and intereſt. The 

daughter 
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Prezr e. daughter afterwards married one Mr, Puſey, an attorney at law, 


Pheovve1t+ who brought a bill to ſet ade this: relaſe, charging that the 
perſonal eſtate of which the father died poſſeſſed, was much 
above 100,000/..the daughter's ſhare of which by the cuſtom 
would amount ta upwards of 40,000 l. that the mother having 
been compounded. with for her cuſtomary part, the freeman' 

L 317 } perſonal eſtate was to be diſtributed as if there was no wife, 
conſequently the dead man's part was one moiety, and. the 
childrens part the other ; and that the brother the defendant, 
Sir Edward Deftouvrie, had been advanced i in his father's life. 
time by his father at different times, with ſeveral (0) great 
| ſums of money, the whole whereof would amount to a full ad- 
vancement of the ſon : to that the plaintiff Puſey, in ht of 
the daughter his wife, was intitled to a { moiety of o_ 
the freeman's 'perſonal eſtate. 


The defendant the brother pleaded duets. 


_ Againſt which, on behalf of the plaintiff at firſt it was 
argued, that as the bill was brought to ſet aſide this releaſe, 
the "defendant ought not to be admitted to plead it in bar, the 

rule being, non poteff adduci exceptio ejuſdem rei cujus petitur 
difſelutio. But the Land Chancellor here interrupted the coun- 
ſel, ſaying, this was every day's practice; and that otherwiſe 
no releaſe or award could be * to a bill that was brought 
to ſet aſide the ſame. 


Then it was urged, that no computation or account had as 

yet been taken of the father's perſonal eſtate, and that it 

[ 318 ] could not be imagined the daughter intended to preſent her 
| brother with 30,000/. or that ſhe knew what her right was: 


—— 


” a — 


r 


[O] Wich regard to the advancement of a child, it has been determined, that 
Mmall inconſiderable ſums occaſionally given to a child, cannot be deemed an ad- 
vancement or part thereof. Thus maintenance money, or an allowance made by 
a freeman to his fon at the Univerſity, or in travelling, &c. is not to be taken as 
any part of his advancement, this being only his education, and it would create 

and uncertainty. to inquire minutely into ſuch matters. So putting out 
a child apprentice, is no part of his advancement, for it is only procuring the 
Maſter to keep him for ſeven years inſtead of the parent. Hender verſus Reſt, 
at the Rolls, Tin. 1718. But the father's buying an office for the fon, though 
but at will, ay a gentleman penfioner's place, or a commiſſion in the army, theſe 
are advancements fro tanto. Norton verſus Norton, Mich. 1653. by the Lords 


Commiſſioners,. Rawlinſon and Hutchins. a 
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that ſhe was not- appriſed- that, by teaſpn of het mother's 5.6 on. 
being compounded with; the children ſhare inſtead of a thitd, 
ws 2 indiety 3 or chat her brother the defendant being fully 
advanced by his father in his life-time, this was a bar to him 
of his orphanage part i and though at law it was ſaid ignorantia 
jurit" en excuſe; yer "if any one hould take advantage of 
another's miſtake in the law, even without any fraudulent 
ſuggeſtion or practice nage uſe of by him, it would be againſt 
conſcietice ſo to do, ànd hey put this caſe : Suppoſe A. ſhould If » man devich 


Jeviſe lands to B. and his heirs, and B. ſhould dic in the life B. who 455 
nt He 


of the teſtator, and then the teſtator dies, after which the teſ- te tedator, and 

rator's heir, not knowing that by law the deviſe to . is void, the teftator's 

(by B.'s dying in the Life of the teſtator) ſhould for a trifle tht the derer 
is intitled, 


releaſe his tight to a valuable eſtate, to the heir at Jaw of ſuch iv niiag 
deviſeez ſurely ſuch releaſe would not ſtand good (P] : and as conſideration | 
it was but of the fathet s power by deviſe or otherwiſe to de- wangen, the 
bar any of his children of that ſhare which they are intitled to _——— 
by virtue of the cuſtom [Oi ſo here it was ſomewhat hard in lebe. | 
the father tb induce his daughter by any words in his will, to 

give away and releaſe what ſhe bad an undoubted right to; 

and admitting there was no direct fraud or miſrepreſentation, 


8 » Y „ "I | << 8 


1 See the caſe of Broderick verſus Broderick, vol; 1. 239. where a deviſee 
nder a will defectively executed, repreſented the will as duly executed, and for 
a ſmall ſum gained a releaſe from the heir ; the court ſer aſide the releaſe. 

[ It has been much queſtioned, whether a freeman's will can any way 
operate on the orphanage part. Formetly it ſeems to habe been held, that a free- 
man had a power to appoint by will, that if any of of his children ſhould die 
within age, then ſuch, child's part ſhould go to the ſurviving child or children. 
1 Lev. 227. Hamond v. Foncs, ruled by Kelymge Chief Juſtice, at ni/ prix, 
and ſaid by Wylde, recorder of Londos, to have been ſo adjudged in Chancery. But 
latterly it has been admitted to be otherwiſe. See the caſe of Ngſen verſus Eng- 
ton, Precedents in Chancery, 207. In the caſe of Biddle verſus Biddle, heard before 
the Lord Parker, Hill. 1718. a freeman having a wife and one child, (inter al') 
deviſed the orphanage part to the child, and in caſe of the child's death before 
twenty-one, then to go over to the teſtator's father; and it was held that this 
deviſe aver was void, for that the father had nothing to do with the child's or- 
| oy part, which came to him by the cuſtom, not from the father; and were 

ach deviſe over to be good, it would be a prejudice to the child, who (in caſe 
there were but one child) might deviſe over fach part at fourteen, which would 
take effect, were the child to die before rwenty-one ; or if he ſhould die inteſtate 
and unmarried, it would go all to the mother as his next of kin, and not accord- 
ing to the father's will; er if the child ſhould marry and die within age leaving 
ſue, the widow and iſſue would be deſtitute, were ſuch will to be good. 
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(s) See Brode- 
rick v. Brode- 
rick, 1 vol. 239. 
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here was, however, (a) ſappreſſis veri, though not ſuggeſtiofalſ; 
and in this caſe, ſince it would not be pretended that the 
daughter could have meant to give away 30, ooo J. to her 
brother, though he had aſked for it, therefore this releaſe ought 
not to be made uſe of in a court of equity to bar the daughter 
of that right which ſhe did not know the herſelf had, and much 
leſs intended to give away. 


On the other ſide, it was ſaid to deſerve conſideration, that 
the father did by his will give this legacy of 10,000 /. to his 
daughter, upon condition that ſhe ſhould releaſe all her right 
by the cuſtom; and though it could not be faid here was a po- 
ſitive injunCtion on the daughter to do ſo, yet in all probability 
it was intended as a recommendation by the father, who might 
think 10,000/. a waſonable and honourable proviſion for the 
daughter, as ſhe herſelf declared ſhe thought it was, when ſhe 


gave this releafe; and the father might be deſirous that his 


fon, who was to ſupport his name, ſhould have the reſt of his 
eſtate : that the daughter might reaſonably have a great re- 
gard for the intentions of her deceaſed father, (for which ſhe 
was highly to be commended) and might thereby be induced 
to comply; with ſuch intention, at the ſame time that ſhe 
knew in ſtrict juſtice there was more due to her by virtue of 
the cuſtom. 

That however it was plain the brother had aCted in this caſe 
without the leaſt appearance of fraud, when he told her, be- 
fore ſhe executed the releaſe, that ſhe might, if ſhe pleaſed, call 


him to account for the whole perſonal eſtate of her father, 


and have her orphanage part thereof: that this being the ſo- 
lemn act and deed of the party, executed by her freely and 
without any ſort of compulſion or miſrepreſentation, and in 
compliance with her own father's will; and ſince, if the 


daughter was not informed of the cuſtom of London, it was 


her own fault, and not her brother's ; for theſe reaſons it was 
ſaid the deed of releaſe ought not to be ſet aſide. \ 


Lord Chancellor : ] do not ſee that any manner of fraud has 
been made uſe of in this caſe, but {till it ſeems hard, a young 
woman ſhould ſuffer for her ignorance of the law, or of the 
cuſtom of the city of London; or that the other fide ſhould 
take advantage of ſuch ignorance. I remember well, that in 


this very caſe where the wife has been compounded with as to 


r 


» 
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her cuſtomary part, not only the counſel have differed, but the 2 
tourt themſelves have varied in their determinations. It has x 
for inſtance been held and determined by the court, that if 
the huſband a freeman of Landen, has compounded with the 
wife before the marriage as to her cuſtomary part, this being 


the huſband's own purchaſe, he ought to have as well his 
wiſe's cuſtomary part as his own : but now a different refolu- Freeman of 


London com- 


tion ſeems to have prevailed, (viz.) that where the wife is pounds with his 


compounded with before marriage, it ſhould be taken, as if hr nl 


there was no wife, and conſequently the teſtator ſhall have one — ——_ 
half, and the children the other (a). And if the court them- \, if no viſe, 2 


ſelves have not, till very lately, agreed in what ſhares or pro- ond the e bubeod 


portions theſe cuſtomary parts ſhall go, the daughter, ſurely, half of the per- 


might be well ignorant of het right and ought not to ſuffer, ON. 


br give others any advantage, by ſuch her iggorance. Neither =_ 1 ths 
can it be inferred with ſufficient certainty, what the father re- C = $21 ] 
tommends in this caſe : he rather ſeems to leave it to his ( Vit Blan- 
daughter's option, either to claim her cuſtomary part, or re- BED 3 


leaſe her right thereto, and accept the legacy. 


It is true, it appears, the ſon the defendant did inform the 
daughter, that ſhe was bound, either to waive the legacy given 
by the father, or to releaſe her right by the cuſtom; and ſo 
far ſhe might know; that it was in her power to accept eithet 
the legacy, or orphanage part; but I hardly think ſhe tu what man- 
knew ſhe was intitled to have an account taken, of the per- Lahe ought to 
ſonal eſtate of her father, and firſt to know wh#aer orphan- 1 2 
age part did amount to; and that, when ſhe d be fully to be bound by 
appriſed of this, then, and not till then, ſtie was to make her ſuck rtleate. 
election, which very much alters the caſe ; for probably ſhe. 
would not have elected to accept her legacy, had ſhe known, 
or been-informed, what her orphanage part amounted unto, 
before ſhe waived it, and accepted the legacy. 


It would give light into this cauſe, to know what might be 
the value of the father's perſonal eſtate at his death, and (if 
the parties think fit) what was the value theteof, when the will 
was made; becauſe it has been ſaid to have been increafed by 
the father between the time of making his will and his death; 
and alſo to know, what the ſon has received in his father's 
life-time from his father, for or towards his advancement, 

S 2 Thore- 
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5 Therefore let the plea ſtand for an anſwer, ſaving the beneft 

thereof until the hearing; and let the defendant the ſon anſwer, 

not as to particulars, (for that I do not expe) but moe 
Wan in l as to theſe 8 1 


A * 
— — 


[R] It appears from the Regiſter's book, that on the 8th of May 1735, u 
the defendant's motion it was alleged, that the ſuit was agreed between _ = 
ties; it was therefore prayed, that the plaintiff's bill might be diſmiſſed > 


colts ; which, on conſent of the plaintiff's counſel, was ordered accordingly, 


VS Hale wood verſus Pope. 

. Chancellor N this cauſe the following points were deerced by the 
„ Lord Chancellor: 

2 Eꝗ · Ca. Ab. 


234- pl. 20. Hul, If one deviſes all his lands, tenements, and heredita- 


5 pl. 15. 
463. pl. a3, æc. ments in Dale, and the teſtator is ſeiſed in fee of a manor in 


—— Dale, ſuch manor, being an hereditament in Dale, would paſs 


hered\tamen's by this will; though, pertaps it might be a doubt, if a man 
have s atmcr + has lands, and alfo a manor in Dale, of which the lands are not 
in Daley the parcel, whether by the deviſc of al his lands in Dal, his 
is an hereditz=. manor will paſs. ' 


men! in Dale, 
wil! pass; but if J have the manor in Dale, and alſo land there, not parce} of the manor, it is 4 


queſtion, mgeads the manor will pais by deviſe 85 all my lands. 


rr * ſree - Secondly, If a man deviſes all his lands, tenements, and he- 
bold lands in reditaments in Dale, in truſt to pay his debts and legacies, 


* deviſe and the teſtator has ſome freehold and ® ſome copyhold lands, 
hereditaments there, only the frechold lands ſhall paſs ; for his will muſt be 


9 1 intended of ſuch lands and tenements, as are devifable in their 


my freehold nature. Secuc, if the teſtator had ſurrendered his copyhold 


— Ed. lands to the uſe of his will, becauſe this ſhews he did intend 


pot Fay ng to deviſe his copyhold (1). But even in the firſt caſe, if the 
dered the copy- freehold were not ſulhcient to pay his debts, when the teſtator 


* 1 deviſes all his lands in truſt to pay his debts, it ſeems, rather 


{ 323 J than the debts ſhould go unpaid, that the copyliold ſhall in 
cquity pals (2). 


a. abs 
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(1) Geodavyn v. Grearryny 1 Vez. 226, (2) Vide Hori v. 8 ante, 96. 
| Third'y, 
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Thirdly, If a man deviſes his lands to truſtees to pay all his 
debts, and dies indebted by ſpecialty and ſimple contract, and 
the bond creditors recover part of their debts out of the per- 
{onal eftate, and afterwards they apply to be paid the reſt of 
their bond debts out of the real eſtate deviſed for that purpoſe ; 
in this caſe, as the teſtator intended all his creditors ſhould be 
equally paid their debts, the bond creditors ſhall not come in 
upon the land, until the ſimple contract creditors have received 
ſo much thereout, as to make them equal, and upon the level 
with the bond creditors, in reſpect of what they received out 
of the perſonal eſlate. And this the Lord Chancellor ſaid, 
was what the Maſter of the Rolls had very rightly (a) decreed 


on 2 conſideration. (1) 


323 


- Haztzwood | 
v. Pors, 


One deviſes all 
his real eſtate in 
truſt to pay all 
his debts ; the 
bond creditors 
recover part of 
their debts out 
of the perſonal 
eſtate ; the m- 
ple contra 
debts ſhafl be 
vally paid out 
of the real e- 
ſtate with the 
ond debta, and 
the bond cre- 
ditors ſhall have 


ng therequt, until the ſimple contract creditors ſhall have received as much from the ſame, as 


— them equal in payment with the bond creditors, 


Hurtbly, Where one gives a ſpecific, or even a pecur.iary 
legacy, and deviſes lands to pay his debts; if a ſimple con- 
tract creditor comes upon the perſonal eftate, and exhauſts it 
ſo far, as to break in upon the ſpecific or pecuniary legacy, 
theſc legatces ſhall ſtand in the place of the creditors to receive 
their ſatisfaction out of the fund raiſed by the teſtator for the 
payment of their debts (2). But, 


Fifthly, Where a man dies indebted by bond, and leaves a 
perſonal eſtate, and deviſes lands to J. S. in fee, and gives 


| ſpecific legacies, and the creditor by bond comes on the per- 


ſonal eſtate to be paid his bond; the ſpecific legatees ſhall not 
ſtand in the place of the bond creditor, to charge the land de- 
viſed, becauſe the deviſee of the land (65) is as much a ſpecific 
deviſee, as the legatee of a ſpecific legacy. 


n s vol. 416. 


On a deviſe of 
lands to pay 
debts, = legatee, 
whether ſpecific 
or pecuniary, 
ſhall be paid out 
of the lands, if 
the ſimple con- 
tract creditors 
exhauſt the 
pet ſo aal eſtate, 
[*324 ] 
If one owes 
dedts by bond, 
and deviſes his 
lands to J. & 
in fee, and 
leaves a ſpeci- 
fic legacy and 
dies, and the 
bond creditor 
comes upon the 
. legacy 
or payment of 


dis debt; the ſpecific legatee ſhall not ftand in the place of the bond creditor, to charge the land, and 
why. 


(#) Clifton v. Bort, vol, 1. 678. 


Laflly, ( And which was the principal point) One bequeath- 
ed all his perſonal eſtate to his daughter, then an infant of 
about ſeventeen, making her executrix, and deviſed all his 
lands, tenements, and hereditaments in Dale, to truſtees, in 


One deviſes all 
his perſonal e- 
Rate to his 
daughter, and all 
his real eſtate 
to truſtees in 
truſt to pay 


debts, &c. remainder to his daughter in tail, remainder over ; the perſonal eſtate ſhall in the firſt place 


de all applied to pay the debts. 


(1) Vide Car v. Countęſi of Burling- 


ten, ante, 1 vol. 228. 678. 


83 truſt 


(2) Vide Clifton v. Burt, ante, 1 vol. 


truſt to pay his debts and legacies, and gave the ſurplus of his 
lands, after payment of his debts, to his daughter in tail, re- 
mainder over. (1) 4 
Hereupon it was inſiſted, that the daughter ſhould have the 
perſonal eſtate exempt from the debts, and that the land which 
the teſtator deviſed to pay his debts, ſhould be firſt applied to 
that purpoſe ; for which was cited The Abridgment of Caſes in 
Equity, 271. Adams verſus Meyrich, a ſtrong caſe ; and like- 
' wiſe a caſe decreed at the Rolls, 2oth Nov. 1722, Bradnox 
verſus Gratæuict, where a man charged his lands with the Pay» 
ment of his debts, and gave ſome ſpecific legacies, together 
with the reſt of his perſonal eſtate, to his brother; in which 
caſe, foraſmuch as the ſpecific legacies would be exempt from 
the debts, as betwixt the deviſee of the land and the ſpecific 
legatee ; ſo the court declared, they could not ſever the ſpecific 
legacies from the reſt of the perſonal eſtate z and ſince the 
teſtator equally intended, that the refiduary legatee ſhould have 
the reſt of his perſonal eſtate, as the ſpecific legacies, therefore 
all the perſonal eſtate was held to be exempt from the debts, 
Lord Chancelbr : The perſonal eſtate is the (a) natural 
fund for payment of debts, and which as againſt creditors, 
unleſs they pleaſe, the teſtator cannot exempt ; but againſt the 


Hast2wooy. 
. For. 


Ex preſe words, 
or words tanta- 
mount, are re- 

quiſite to ex- 


— oa deviſee of his land he may, by appropriating his land as a fund 
222 ment for payment of his debts; but even in that caſe, according 
(a) See Knight to the general rule, there ought to be expreſs words to exempt 
33% r the perſonal eſtate from the debts, or at leaſt words very plainly 


(2) ſhewing this to have been the intention of the teſtator, 
| Here 


—— — 


— 


(1) The teſtator deviſed all his lands, 
Oe. in the counties of V. and M. to 
truſtees and their heirs, ** upon truſt 
« that they out of the rents and pro- 
« fits or by leaſe mortgage or ſale there- 
1 of, or ſuch part thereof as they ſhould 
e think fit, ſhould rayef much money 
& as quould diſcharge all the debts be 
«© Poul ove at bis death, and intereſt 
& for the ſame, and apply the ſame in 
** ſuch precedency as they ſhould think 
fit, and after payment of his debts, 
that they ſhould ſtand ſeifed of ſuch 
part of the ſaid premiſſes as ſhould 
remain unſold to and for ſuch per- 


« ſon and perſons as ſhould be intitled 
** to his other ſettled eſtates, and if any 
% money remained after payment of the 
«« debts, the ſame ſhould be paid to his 
« daughter, or ſuch other perſon as 
« ſhould be intitled to his ſaid other 
« eſtates, and he gave all his perſonal 
„ efate to his ſaid daughter, and made 
« her ſole executrix.”” Reg. Lib. 

(2) So, French v. Chiche/ter, 1 Bro, 
P. C. 192. Pereyes v. Robertſon, Bunb. 
302. Earl of Inchiquin v. Lord O'Bryen, 
1 Wilſ. 82. & Amb. 33.S. C. Sam- 
well v. Wake, 1 Bro. Cha. Rep. 144- 


Dale of Ancaſter v. Mayer, 1 Bro. — 
| ep. 
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Here the teſtator gives his perſonal eſtate to his executors, * — 
which is no more than the law does, and is like giving the real 

eſtate to the heir, which is void. But what I chiefly ground 

my opinion upon is, that here the ſame perſon is deviſce of the 

perſonal, and alſo deviſee of the ſurplus of the real eſtate in , 
tail; and I cannot think it was the intention of the teſtator to Y 
exempt his perſonal eſtate from his debts, for no other reaſon, 

but that his daughter might diſpoſe thereof by her will under 

her age of twenty-one, on purpoſe to leave the real eſtate of 

the teſtator, and which was ſettled on herſelf in tail, the more 
incumbered. (1) 

Rep. 454. But in Bampfeld'v, Wind. 456, 457. Holiday v. Bunt man, (cited) 
bam, Pre. Cha. 101. Wainwright v. 1 Bro, Cha. Rep. 143. I v. Jones, 
Bendlowes, 2 Vern. 718. & Amb. 581. 2 Bro. Cha. Rep. 60, the intention of 
S. C. Stapleton v. Colville, Ca. temp. the teftator appeared ſufficiently clear 
Talb. 202. W#baley v. Cox, 2 Eq. Ca. to the court, to exempt the perſonal 
Ab. 549. Walker v. Jaciſen, 2 Atk, eſtate. 

624. Anderton v. Cooke Q Kynafton (1) Reg. Lib. A. 1933. fol. 610. 
v. Kynaften, (cited) 1 Bro, Cha. Rep. 


— —. 4 — 


London Aſſurance ver/us Eaſt-India Company. vo - 
32 
HE Solicitor General moved to diſcharge a demurrer Lord Chancellor 
TALBOT. 


to part of the plaintiff's bill, endeavouring to ſhew it 2 Eq. Ca. Abr. 
was a frivolous demurrer; and that, though it was but to a 1 
ſmall part only of the bill, and notwithſtanding the anſwer to 0 —— 2 
the reſt of the bill was moſt apparently inſuſſicient; yet this — 


demurrer, until argued, would ſtop the plaintiffs from putting — 


in any exceptions to the defendants” inſufficient anſwer; that yer the plaintiff 
no more was deſired, than to have leave to put in exceptions d che der 
to the anſwer to the other part of the bill, otherwiſe the plain- _ is are 
tiffs might be delayed from getting an anſwer, till the demur- we 


rer ſhould be argued. 


Lord Ghgnceller : Were this res integra, I can ſee no reaſon 
why, where the defendant demurs to part only of the plaintiff's 
bill, this ſhould ſtay the plaintiff's putting in exceptions to the 

. defendant's anſwer, as being inſufficient, to another diſtinct 
part of the ſame bill, Indeed, if there was any colour to 
doubt how far the demurrer extends, it might be reaſonable, 
that the Maſter ſhould not take upon himſelf to determine 

S 4 the 
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the queſtion, or to proceed upon the exceptions: to the an- 
ſwer. However, ſeeing the courſe of the court is otherwiſe, 
I will not alter it, eſpecially in this caſe, where it appears, the 


Plaintiff has delayed himſelf by obtaining four ſeveral orders to 


amend hig-own bi and it not being prrtended, that there is 
any irregularity in putting in the demurrer; if there be the 
leaſt doubt touching the validity of the demurrer, the plaintiff 
ought to ſet it down to be argued, and not come to have i 


diſcharged upon a _—— or to go intq the merits, * 


i * „ ä 3 


— ——— — 
— 


| 


LSI But if to a vil the defendant n as to matter of diſcovery, and pleads 

_— as to relief, the plaintiff may except to any matter of diſcovery before the 

ved ; for that laivly no matter of diſcovery is covered by the plea. 80 

kaled by the Maſter of the Rolls on a motion to diſcharge the exceptions, and 

Mr. Vernon, who was for the motion, did afterwards admit the courſe of the court 

to be ſo, 14th of December, 1 7 19. Note allo, t the Lord Parker ſome time before 
ruled in the ſame; manner, | 


. e 
9 


| ee as ee ee, 13281 
Term. 8. Michaelis, 1734. 


— 3 8 _ 1 ä 
— 1 


CO lh | 


Charlton & al, Creditors of — 
Samen Low, deceaſed, ] Prana; Cates, 


. Taro. 

Suſannah Low, Siſter and Ad- 
miniſtratrix of the ſaid Samuel DAS 
Low, and others, being a Mort- ) Defendants, - 
gagee, and a Judgment Cre- | 
ditor of the ſaid Samuel Low-, 


ANR Low, the father of Samuel, purchaſed a term of 2 Eq. Ca. Ab. 
ooo years in the lands in queſtion, and agreed to give a ,8.. pl. 20. 
full conſideration for the inheritance z. whereupon the vendor 87% Pl. or 
covenanted to procure a conveyance to be made thereof to the a term for 10 


vendee and his heirs. haſe the in- 
| ritance, and 
by will gives 3000 l. to his daughter, and makes his ſon executor, and dies; the ſon aſſigns the term 
ja truſt to attend the inheritance, of which he takes a conveyance in his own name. Afterwards the 
ſon acknowledges a judgment to A. and mortgages the ſame lands to B. and dies inſolvent ; A. hall 
firſt be paid his judgment, then B. ſhall be paid his mortgage, and then the daughter 
adminiſtratrix to her brother) is intitled to her legacy of 3000 |. in preference to the fimple 


Henry Low, the father, died before the conveyance made, I 329 J 
having by his will given to his daughter, the defendant Sſan- 
naß, a legacy of 3000 J. and left Samuel, his eldeſt ſon, exe- 
cutor. Samuel, the executor and heir, aſſigned the term in 
truſt to attend the inheritance intended to be by him pure 
chaſed, and afterwards took a conveyance of the inheritance 
to himſelf, Subſequent to this, Samuel confeſſed a judgment 
to one of the defendants, and made a mortgage of the inherit- 
ance to another of the defendants, without taking any notice, 
or making any aſſigument of the old tym of 1000 years, and 
fied inſolvent. 


The 


. 27% 5 | 22 465 5 7 = __ 
| — 


5 5 - 
- » a 
e- 5 8 . : X 
. . ' 4 be g N TT a = - 
_ ++ ,, * LEY * - 7 5 * = < - 7 
Jo 4 7 „ — 4 L * * 4 
% » Vn, Ae this. ATE. 2 A”. * * * 5 — „ — 4 
Gs N — fy - x * 4 
* . = - Y C "dy + ST. * g 7 = — 8 Wo. 
/ 


= 
LOSE, 
* 

— pul 2 0 * 


7 - 
- 
3 


329 


CuarrTron | 
v. Low. 


1 330 ] 


- 


De Term. 8. Michaelis, 1734. 


The queſtion was, whether Su/annah. the legatee of the 
3000 J. and who was the adminiſtratrix of Samuel Lou her 
brother, was intitled to a ſatisfaction for her 3000 J. out of 
this term of 1000 years, in preference to the other incum. 
brancers; -ang to have it conſidered as equitable aſſets of Low 
the father, notwithſtanding the aſſignment made by the ſon in 
truſt to attend the inheritance, Or, whether the judgment 
creditor and- mortgagee ſhould have the benefit of this term, 
as connected with the inheritance by the — that had 
been made thereof, to attend the ſame ? - 


It was infifted for Suſannah the legatee, that the aſſignment 


by the ſon, though it paſſed the legal intereft, ſo as to prevent 


its remaining aſſets at law, yet it did not take away tlie right 
of the legatee, who had a prior demand thereon, and was at 
liberty, to follow thoſe aflets in equity, unleſs aliened for a 
valuable confideration, and without notice; that if Samuel had 


purchaſed the inheritance without having affigned the term, 


ſuch term would not have been merged, becauſe he would 
have had it in (a) autre droit; and this aſſignment, being only 
in truſt for himſelf, ſhould have the ſame conſideration as if 
it had continued in the father, 


Lord W It is obſervable, that the teſtator Henry 


Low the father had in effe purchaſed the inheritance, and the 


ſon obtained a conveyance of the inheritance, in conformity 
only to the father's intentions. The term, by this aſſignment 
made of it by Sammel the ſon, is become not aſſets at law; for 
which reaſon the legatee cannot purſue it ſpecifically, but 

muſt have her ſatisfaction, as for a devaſavit, out of the exe- 
cutor's aſſets; for as this caſe ſtands, the legal intereſt of the 
term being in truſt for the mortgagor at the time when the 


mortgage of the inheritatice was made, it was ſo far a fraud 


| 


_ 7 


upon the mortgagee, as it was concealed from him; and the 
truſtees of this term of 1000 years, which was aſſigned to at- 
tend this inheritance, became truſtees for the mortgagee of the 


— 


(a) Suppoling i it to merge, it would occaſion a devaſiavit, 8 . 136. 1 . 
264. 6. 338. 6. 


inheri Itance. 
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inheritance. Nay a term aſſigned in truſt to attend the inhe- ge | 
ritance will, in equity, follow all (1) the eſtates created there- 
out, and all the incumbrances ſubſiſting upon ſuch inheritance; by 2 —— 


and is fo connected with it, that equity will not ſuffer it to ia truſt to at- 
be ſevered to the detriment of a bona fide purchaſer, who ſhall fn. 2 


have the benefit of all intereſts which the mortgagor had at equity, follow 


| f 
te time the mortgage was made, unleſs againſt an inferme- created out of 
diate purchaſer without notice. ky and 2 


{ing upon it. But the term being by this means become not aſſets at law; the exetutor who afligay 
wp 2 is liable to the creditors for a devaſtavit. 


Therefore the judgment-ereditor of the mortgagor muſt be 
ſirſt ſatisfied, according to che priority of liens affecting the 
real eſtate; in the next place the mortgagee. And as the 
eſtate is to be ſold for the ſatisfaction of creditors, though the [C 331 ] 
ſiſter who is adminiſtratrix of her brother Samuel, claims a 
debt but by ſimple contract, on account of the devaſtavit'; yet 
having a right, as adminiſtratrix, to retain againſt all creditors 
in equal degree, ſhe ſhall conſequently retain- her debt prior to 
all the ſimple contract creditors of her brother. (2) 


— 


(1) Willoughby v. Willeeghby, 1 Term (2) Reg. Lib. A. 1734. fol. 
Rep. 763, 292. 


Ann Knight, Widow of Jacob 


Knight, deceaſed, | Plaintiff Caſe 86. 


John Knight, Eſq; eldeſt Son of 
ſaid Jacob Knight, and others, { Defendants, 
T HE bill was brought by the plaintiff, the widow of the ** — 


ſaid Jacob Knight, againſt the defendant John Knight, as <li Out 
| eldeſt ſon and heir of the ſaid Faceb Knight, in order to compel 169. pl. 25. 


A. covenants 


him to rebuild and finiſh the plaintiff*s jointure-houſe, and to , imtelf and 
make ſatisfaction for the damage which ſhe had ſuſtained for his beirs, that a 


jointure houſe 


want of the uſe thereof; and ſet forth, that upon the mar- mall remain to 
the uſes in the 
ſettlement, The jointreſs brings a bill again the heir for a performance. The defendant demurs, 
for that the executor ought to be a party; reſolved, that though at law the creditor may ſue the 
heir only, where the heir is expreſoly bound; yet as the perſonal eſtate is the natural fund to pay all 
bebte, and as the executor may make it appear that he bas performed the covenant, the executor 
mult de made a party in equity, | a 
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riage of the plaintiff, by a ſettlement bearing date the 10th of 
February 1710, Faceb Knight, the defendant's father, ſettleq 


che capital meſſuage in - together with lands of 400 1, 


per annum, in the county of Gloucefter, to the uſe of himſelf for 
life without waſte, remainder to the uſe of his wife for life, 
remainder to the uſe of the firſt, c. ſon of the marriage in 


tail male ſucceſſively, with remainders over : that by the ſaid 


ſettlement the defendant's father Jacob Knight, covenanted 
ſor himſelf and his heirs, with his ſaid wife's truſtees, that the 
capital-meſſuage and premiſſes ſhould remain to the uſes in the 
ſettlement, without any act done, or to be done, by the ſaid 
Jacob Knight to the contrary : that the ſaid Jacob Knight, the 
defendant's father, did ſome time afterwards pull down great 
part of the ſaid capital meiſuage 3 and that he had iflue by the 
plaintiff the defendant his eldeſt fon ; and that he afterwards 
died, leaving real aſſets of great value to deſcend to his ſon 
the defendant ; and that the plaintiff after her huſband's death, 
the ſaid capital meſſyage not being inhabitable, was forced to 
hire another houſe for her habitation z and therefore brought 


this bill to compel the defendant to rebuild or repair the ſaid 


capital meſſuage ; and likewiſe that ſhe (the plaintiff) might 


be recompenced in damages for what ſhe had ſuffered by being 


forced to hire another houſe in lieu of her jointure-houſe. 


As to ſuch part of the bill, as prayed that he ſhould rebuild 
or repair ſo much of the ſaid capital meſſuage as his father 
had pulled down as aforeſaid ; or which ſought to be repaired 
in damages for want of the uſe thereof ; and in reſpect of the 
plaintiff's being forced to hire another houſe in its ſtead : the 
defendant demurred, and for cauſe ſhewed, that there was no 
executor ar adminiſtrator of the plaintiff's late huſband 
brought before the court by * bill, or made a party 
thereto. 


Upon the demurrer's coming on to be argued before the 


Lord Chancellor, it was objected, that at law, in the caſe of 


any demand where the heir is expreſsly bound, the creditor has 
an election to ſue the heir alone, or the executors or admini- 
ſtrators of the debtor; and if it be ſo at law, the ſame rule 
might well be allowed to prevail in this court, which ought 
not to put the creditors upon the difficulty of hunting after 
per⸗ 
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perſonal aſſets, not recoverable, in all probability, without charge ——_ 
and expence of time; and therefore, as the heir was liable 
alone to anſwer this debt at law, fo'he ought to be in equity, 
aid might reimburſe himſelf as well as he could, by ſuing the 
executors or adminiſtrators of the debtor in order thereto, | 
Sed Curia contra: It is true that at law the creditors may 
ſue the heir only, where he is expreſsly bound, but equity is 
etherwiſe ; on the contrary, in equity, the creditors may ſue 
both the heir and the executor, which they cannot do at law; 
ſo that the rules of law and equity are different. The natural 
fund for the payment of debts is the perſonal eſtate, and this 
ought to go in eaſe of the land. It does not appear in the 
principal caſe, but that the executor or adminiſtrator [A] may 
have made fatisfaQion to the plaintiff for the breach of this 
covenant, which the executor, c. might have diſcloſed to the 
court, had he been party to the bull, 


* Now the court of equity in all caſes delights to do com- The court of 
pleat juſtice, and not by halves: as firſt to decree the heir to {049 cenithts 


perform this covenant, and then to put the heir upon another * and not 
bill againſt the executor to reimburſe himſelf out of the per- —— 4 


ſonal aſſets, which for aught appears to the contrary, may be "— — 2 
more than ſufficient to anſwer the covenant ; and where the another ſait for 
executor and heir are both brought before the court, compleat — .ooNg mw 
juſtice may be done, by decreeing the executor to perform this L *334 } 
covenant as far as the perſonal aſſets will extend; the reſt to | 


be made good by the heir out of the real aſſets, And here 


— 


[A] In a bill brought by a mortgagee againſ the heir of a mortgagor to fore- 
cloſe, it was objected, that the executor of the mortgagor ought to be a party, 
becauſe it did not appear but that he mig ht have paid the debt. But by the Maſter 
of the Rolls, (in the abſence of the Chancellor,) and Gold/dorough the 
Regiſter, there is no neceſſity (+) for making the executor of the mortgagor a 
party ; becauſe the bill _ only to forecloſe the equity, the plaintiff need only 
make him a party that has the equity, (viz.) the heir, and the courſe is fo. 
Neither is the plaintiff the mortgagee any ways bound to intermeddle with the 
perſonal eſtate, or to run into an account thereof; and if the heir would have 
the benefit, of any payment made by the mortgagor or his executor, he muſt 
prove it. Duncombe verſus Hanſley, Paſchæ 1720. So note the diveriity between 
the caſe above reported of Anig ht verlus Knight, and this laſt ; for there the bill 
was to recover ſatisfaction in damages for want of repairs, &c. and the per- 
ſonal eſtate is the natural fund for that purpoſe : but here the bill was not to re- 


cover the debt, but only to bar the equity of redemption. 


(1) Fall v. Brown, 2 Bro. Cha. Rep. 279. 
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(e) Ante 157. 
fore allow the demurrer. (1) 


appears no difficulty or inconvenience in bringing the executor 
before the court, On the contrary it would prevent a multi. 
plicity of ſuits, which a court of equity (a) ought to do, where. 


Caſe 87. 
Lord Chancellor 


TALBOT. 


Houſe ſhall psſs; 


but not the guns 
or piſtols, if uſed 
as arms in rid- 


ing, or ſhooting 
game. 
wh 


(i) Pluket v. Penſon, 2 Atk. 51. 


Slanning & al' verfus Style & è contra. 


ROBERT Shle, had a wife by whom he had no inte, 


and had three ſiſters, (viz.) the plaintiff Elizabeth, vile 
of the plaintiff S/anning, the plaintiff Ann, wife of the plaintiff 
Pelling, and the plaintiff Hannah Style, ſpinſter. This Robert 


Style made his will in March 1732, and being ſeiſed in fee of 
ſome real eſtate, particularly a farm of 2oo/. per anmm, 


(which he kept in his own hands) and poſſeſſed of a very plen- 
tiful perſonal eſtate, deviſed to his wife 30/. per annum for her 
life, charged on his real eſtate, and devifed alfo to his wife an 
annuity of 40 J. per annum for the life of her mother, charged 
upon the reſidue of his perſonal eſtate, payable quarterly. 
The teſtator bequeathed to his wife his filver coffee-pot and 
filver tea-pot, with divers other ſpecific * pieces of plate, to 
hold to her for life, and after her deceaſe the ſame to go to his 
godſon Robert Style. He alſo by his will gave the defendant 
his wife his tea · table, tea-kettle, and all his pewter, braſs, 
linen and woollen, with all his houſchold goods and implements 
of houſhold whatſoever in or about his dwelling-houſe, to be 
at her diſpoſal. All his ſtock of corn, and the reſidue of his 
perſonal eſtate, he gave to his ſaid three ſiſters, equally to be 
divided betwixt them, and made them executors, 

The three ſiſters and their huſbands brought their bil} 
againſt the widow, for divers goods of the teſtator detained by 
her, which were not given her by the ſaid will; and the 


. widow preferred her bill for goods detained by the executors, 


and which (as was alleged) the was intitled to by the will. 
And firſt, the defendant the widow claimed the malt and 
hops in the houſe, likewiſe all the beer and ale therein, to- 
gether with the guns, piſtols, and the clock ; inſiſting that 
theſe were intended by the bequeſt of the houſhold goods and 
implements of houſhold, that they were goods in the houſe, 
and neceſſary for the maintenance of the family. 


Lord 


my Y «, 


De Term. S. Michaelis, 1734. 


Lord Chancellor: "Theſe things which are victuals, and 
whoſe uſe is in their conſumption, cannot in their gommon, 
natural ſenſe be taken to be houſhold goods, and paſs under 


that denomination; therefote they do not belong to the widow, 


but ought to be delivered over by her to the executors, the 
reliduary legatees z neither will the guns and piſtols that were 
in the houſe, if uſed in riding or ſhooting of game, paſs to the 
widow by the words houſbold goods ; though theſe may in ſome 
ſenſe be ſaid to be for the defence of the houſe ; but the 
clock in the houſe, if not fixed thereto, ſhall be included 
within theſe words hauſheld goads, Moreover the widow, as to 
the things the uſe whereof is given her for life, muſt ſign 
an inventory expreſſing theſe things to be in her cuſtody, as 
given to her for life only, and that afterwards they are to be 
delivered, and remain to the uſe and benefit of the godſon 


Robert Style. a 
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MEN, 


of goods is given 
to one for life, 
the ceſtuy que 
uſe for lite mu@ 
gu an lavea - 
tory, enpteſiag 
that he is in- 


titled to theſe 


things for his 


life, and that afterwards they belong to the perſon in remainder. See vol, 1. caſe 86 


The next queſtion was, touching the annuity of 40 J. per 
annum, given by this will to the widow for her mother's life, 
charged upon the reſidue of the perſonal eſtate; and here, for- 
aſmuch as the perſonal eſtate was liable to be in a ſhort time 
waſted, (poſſibly by the huſbands of the wives to whom the 
teſtator gave the reſidue) and the widow by that means to be 
deprived of the benefit of this annuity, which the teſtator in- 
tended ſhould be duly fecured, and paid to her quarterly for her 
maintenance in all events; therefore it was inſiſted, that the 
huſbands of the wives ſhould give ſome ſecurity for the pay- 
ment of the ſame, 


Againſt which it was ſaid, that there was no reaſon the 
executors, whom the teſtator thought fit to intruſt without 
putting terms on them, ſhould be compelled to give anyſecu- 
rity to the widow ; but that, as he had freely intruſted them, 
ſhe ſhould do ſo too, eſpecially in this caſe, where it did not 
appear, that they or their huſbands had committed any man- 
ner of imbezilment or converſion of the goods. 


the wilt 


Lord c, Generally ale where the eier 


thinks fit to repoſe a truſt, in ſuch caſe, until ſome breach of 


that the execu- 
tor ſhallgive ſe- 


curity, it is not uſual for the court to infiſt on it, until ſome miſbehaviour 5 but where one by will 
charges the refidue of his perſonal eſtate with 40 l. per annum to his wife, to be paid quarterly, the 
executor was ordered to bring before the Matter ſufficient in bonds and ſecurities to be ſet apart” to 
ſecure this anavity, | : | 


that 
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| 4 2 that truſt be ſhewn, or at leaſt a tendency [B] thereto, the 
court will continue to intruſt the ſame hand, without calling 
for any other fecurity, than what the teſtator has required : 
but here the teſtator himſelf has charged the reſidue of his 
perſvnal eſtate with this annuity, which he plainly intended 
ſhould be duly and quarterly paid; and as this eſtate appeary 
to conſiſt of ſome bonds or ſecurities, let ſuch part thereof be 
brought before the Maſter, as may be ſufficient to preſerye 
| this annuity of 40/. per annum for the widow. | 
Anbubund ve Another thing inſiſted upon on behalf of the defendant the 
tor marriage, widow was, that the teſtator allowed his firſt wife to diſpoſe 
for ber ſepa= and make profit of all ſuch butter, eggs, poultry; pigs, fruit; 
—_— „ and other trivial matters ariſing from the ſaid farm, (over and 
Ml butter, eggs, beſides what was uſed in the family) for her own ſeparate uſe, 
pigs prot calling it her $in-money; and upon the death of the firſt wife, 
yond what is and until the teſtator married the defendant Style, the teſtator's 
— — — * ſiſter the defendant Pelling kept his houſe, and had the ſame 
8 allowance, which was alſo continued to the defendant the 
which the huf- widow, after her marriage, by way of pin-money ; and it was 
8 proved in the cauſe, that her huſband, whenever any perſon 
— came to buy any fowls, pigs, C. would fay, he had nothing 
te incourage the to do with thoſe things, which were his wife's ; and that he 
_ J alſo confeſſed, that having been making a purchaſe of about 
| code in 1000 J. value, and wanting ſome money, he had been obliged 
100 l. eſpecially to borrow 100 J. of his wife to make up the purchaſe · money; 
there being "® therefore now the widow claimed to be paid this 100 /. 
zs“ To Which it was anfwered, that here was no deed touching 
this agreement, nor any writing whatſoever, whereby to raiſe 
a ſeparate property in a feme covert, which was what the law 
did not favour ; that it was no more than a connivance ot 
permiſſion, that the wife ſhould take theſe things, and con- 
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[B] See vol, 2. 163, Batten verſus Farulqy. And yet we find, that the fpiritoal 
court has ſometimes refuſed to grant the probate of a will to an executor, who 
has been reputed a perſon of no ſubſtance, and abſconded for debt, until he ſhould 
give ſecurity for a due adminiſtration of the aſſets ; under pretence, that the le- 
gacies, which were conſiderable, were in danger of being loſt : and that.they 
might as well reje& an executor, where he declines giving Rich fecurity, as whete 
he refuſes to take the oath of due adminiftration, which is the common practice. 
But the court of King's Bench has in ſuch caſe inforced the granting of the pro- 
bate by a peremptory mandamus. From the author's manuſcript report of the 
caſe of The King verſus Rayznes. See alſo Salk. 299. S. C. 
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De Term. 8. Michaelis, 1734. 
tinue to enjoy them during his (the huſband' s) pleaſure, which 
ure was determined by his death 3 beſides, this agree- 
ment being after marriage, was but a voluntary one, for which 
a court of equity uſually leaves the party to take his remedy 
at law ; and that, in truth, the huſband's borrowing this 1004 
of his wife, was no more than borrowing his own money. 


But the Lord Chancellor decreed, that the widow, the de- 
fendant, was well intitled to come in for this 100 /. as a cre- 
ditor before the Maſter; obſerving, that the courts of equity 
have taken notice of and allowed feme coverts to have ſepa- 
rate intereſts by their huſbands' agreement: and this 1007. 
being the wife's ſavings, and here being evidence, that the 
huſband agreed thereto, it ſeemed but a reaſonable encourages 
ment to the wife's frugality, and ſuch agreement would be of 
little avail, were it to determine by the huſband's death; that 
it was the ſtrongeſt proof of the huſband's conſent, that the 
wife ſhould have a ſeparate property in the money ariſing by 
theſe ſavings, in that he had applied to her, and prevailed 


with her to lend him this ſum; in which caſe he did not lay 


claim to it as his own, but Wms her 
money. a 


Wherefore, and eſpecially as here was no e of the 
huſband to contend with, it was ordered, that the wife ſhould 


be allowed to come in for this 100 J. as a creditor before the 


Maſter ; and the court cited the cafe of Calmady verſus Calmady, 
where there was the like agreement made betwixt the huſband 
and wife, that upon every renewal of a leaſe by the huſband, 
two guineas ſhould be paid by the tenant to the wife, and this 


was allowed to be her ſeparate money. 
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So where the 
huſband agreed, 
that the wife 
ſhould take two 


guineas of every 
tenant that re- 


newed a leaſe 
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Caſe 88. The Lady Cox's Caſe. 


5 | 
; ——g G I R Charles Cox, a brewer in Southwark, having a Wife that 
Maſter of che lived for fome time ſeparate from him, made his addreſſes 


Rolls. 
„ to a young woman in order to marry her, who at length, againſt 
12 pl 6. the approbation of her friends, conſented to marry him. Ac. 
2 — cordingly they were married; but the young woman had no 
— —— manner of notice that Sir Charles Cox had any former wife 
rate * 
him, afterwards then living. | 
courted and ' 
married another woman, who knew nothing of the former wife's being alive; but it being @iſcovered 
to the ſecond wife, that the former was alive, A. in deder to prevail with the ſecond wife to ſtay with 
him, ſome years afterwards gave a bond to a truſtee of the ſecond wife, to leave her 1000 1. at his 
death, and died, not leaving aſſets to pay his ſimple contract debts; if this bond had been given 
immediately on the diſcovery, and they had parted thereupon, it had been good; but being given in 
truſt for the ſecond wife, after ſuch time as ſhe knew the ficſt wife was living, and to induce her to 
continue with A; this was worſe than a voluntary bond, and decreed to be poſtponed to all the fin 
ple contract debts. 


Some time after the marriage, it was diſcovered, that Sir 
Charles had another wife then living, which gave great trouble 
and uneaſineſs to this ſecond wife; but ſhe having diſobliged 
her friends by the marriage, and Sir Char/es telling her, that his 
firſt wife was in years, very infirm, and not likely to live, and 
that in caſe he ſhould ſurvive ſuch firſt wife, he would marry 
ber: this lady was prevailed upon to continue to cohabit with 
Sir Charles; and about five or ſix years afterwards, Sir Charle: 
gave a bond to a truſtee of the ſecond wife; to leave her 1000/7, 
at his death; and Sir Char/es ſoon after dying, the plaintiſf, 
the lady, brought her bill for this 1000 J. and there happen- 
ing to be a deficiency of aſſets to pay the ſimple contract 
debts, the queſtion now was, whether this 1000 J. thus 
ſecured by bond, ſhould take place of the ſimple contract 


debts ? 


It was inſiſted for the plaintiff, that ſhe was an innocent 
young lady, greatly injured by Sir Charles Cx, who pretend- 
ing to be a ſingle man, and having made his addreſſes as ſuch, 
had drawn her in to marry him without the leaſt notice or 
ſuſpicion, that he was a married man ; that all the compaſſion 
imaginable was due to a lady thus betrayed, who might have 
maintained an action at law for this injury; in which caſe, 


ſuppoſing the 1000 J. in queſtion had been given by the jury 


for 
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for damages, it had been but juſt; and if ſo, it was ſurely no 
xis juſt in the huſband to give her a bond for the like ſum. 


The Maſter of the Rolls took time to confider of the caſe, 
and at length gave judgment, that this bond ſhould be poſt- 
poned to all the ſimple contract debts owing by Sir Charles 
Cx, His Honor admitted, that if the bond had been given 
upon the firſt diſcovery that Sir Charles was married to a 
former wife then living, and. by way of recompence for that 
# injury, and thereupon Sir Charles and this gentlewoman had 
parted, this had been a juſt bond, and for a meritorious con- 
ſideration 3 but that in the preſent caſe the bond was not given 
until five or fix years after , there had been a diſcovery of the 
former marriage, which made it reaſonable to think it was 
given by Sir Charles to this lady, rather to induce her to con- 
tinue to live with him, than upon any other motive; in which 
caſe the bond would be worſe than a voluntary one; for then 
it would be given for a wicked conſideration, that of her living 
in adultery with Sir Charles ; and this unfortunate lady, what- 
ever the conſequence had been, ought to have left Sir Charles, 
after ſhe had fully diſcovered he had a former wife living ; that 
if ſuch bond had been given to a lawful wife after marriage, 
this had been a voluntary bond, and (a) void againſt creditors, 
much more, when given to one who was no wife, and upon 
ſuch an illicit conſideration, (1) 


340 


Lady Cox's 
Caſe. * 


If ſuch bond 
had been given 
to the ſecond 
wife as a te- 
compence for 
the injury done 
her, and there- 
upon, ſhe had 
left A; it had 
been a good 
bond, and to be 
paid before any 
fimple contract 
debts, 


[341 J 


(a) Ante 228. 


— 9 


(1) Reg. Lib. 1734. fol. 113, by 2 vol. 432. Walker v. Perkins, 3 Burr. 


the name of North v. Cx. Et vide 
Marcbioneſs of Annandale v. Harris, ante, 


1568. 


The Caſe of the Creditors of Sir Charles 
Cox. (1) 


NOT HER part of this caſe was reſerved for the fur- 
ther conſideration of the court, and was as follows: 


Prieft v. Parrot, a2 Vez. 100. 


Caſe 8g. 


Sir onen 
rt, 
Master of the 


Rolls, 


ä 


(1) The title of the cauſe was, Sen- as it appears by the Regiſter”s book, 


cer v. Cox, Reg. Lib. B. 1734. fol. 113. 
and was probably the ſame cauſe as Charls's ſecond wife. 


Spencer v. Biffn, cited in 2 Atk. 291. 
T 2 


that Bifin was the maiden name of Sir 
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The Caſe of the 
Creditors of Sir 
Cranrrs Cox. 
2 Eq. Ca. Ab. 
462. pl. 19. 

463. pl. 2. 22. 
469. pl. 21, 22. 
One poſſeſſed of 
a term for 
mortgages it, 
and dies, leav- 
ing debts, ſome 
ow ___ and 


fimple 
— the 
equity - 
demption is e- 
quitable aflets, 
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Sir Charles Cox, poſſeſſed of a term for years made 2 mort. 
gage thereof, and died poſſeſſed of the equity of redemption 
of the ſaid mortgage, and leaving greater debts due from him 
at his death, than his eſtate would extend to pay. Where. 
upon the queſtion was, whether this mere equity of redemp. 
tion was * only equitable aſſets, and diſtributable equally pr, 
ratd, among all the creditors, without regard to the degree or 
quality of their debts; or whether it ſhould be applied in a 
courſe of adminiſtration ; in which laſt caſe the bond creditors 
would ſwallow up all the aſſets, without leaving any thing for 
the ſimple contract creditors. 


and mall be liable to all the debts equally. 


13421 


(2 Zee 1 Vern. 
293. Morgan v. 
Lord Sherratd. 
But where a 
bond is given 

to B. in truſt 
for A. who dies; 
the money due 
on the bond ſhall 
be paid in a 
courſe of admi- 
niſtration ; ſo 
if there be a 


And his Honor, after time taken to conſider of it, delivered 
his opinion with ſolemnity: that this equity of redemption 
was equitable aſſets only, the mortgage being ſorfeited at law, 
and the whole eſtate thereby veſted in the mortgagee ; and it 
being now become precarious and doubtful, whether it would 
prove worth redeeming ; alſo, for that the quantum of the mo- 
ney due on the mortgage was uncertain, foraſmuch as, when 
the exccutors of the mortgagor ſhould be admitted to redeem, 
they muſt pay coſts, which in equity are conſiderable ; ſo that 
it cannot now be known, what the ſurplus money on the re- 
demption would amount to upon the account taken. Wherefore 
this right of redemption being barely an equitable intereſt, it 
was reaſonable to conſtrue it equitable aſſets, and conſequently 
diſtributable amongſt all the creditors pro ratd, without having 
reſpect to the degree or quality of their debts ; all debts being 
in a conſcientious regard equal, and equality the higheſt equity; 
accordingly it was (a) ſo decreed. But, i 


Secondly, The court declared, that where a bond is due to 
A. but taken in the name of B. in truſt for A. and A. dies; 
this muſt be paid (1) in a courſe of adminiſtration; for in ſuch 
caſe there can hardly be any diſpute touching the quantum of 
the debt, ſeeing the “ principal, intereſt, and alſo the coſts, 
muſt be paid to the obligee in the bond; whereas in the other 
caſe, the coſts muſt be paid by the party coming to redeem. 


term for years to For the ſame reaſon, if a term for years, be taken in the name 


1 in truſt for 


4 ˙343 ] 


of B. in truſt for A. this, on the death of A. the cefuy que 
- truſt, will be legal aſſets; for here the right to the thing is 


— 


(1) Vilſen v. Fielding, 2 Vern. 763. f 
f plain, 
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plain, and if the truſtee conteſts it, he muſt, prima facie, do it 
on the peril of paying colts. 

Thirdly, The court apprehended, that if a ſimple contract 
creditor, on behalf of himſelf and the reft of the creditors, 
were to bring a bill and obtain a decree, that he and the reſt 
of the creditors ſhould come in before the Maſter, and be paid 
all their debts z and that an advertiſement be put in the Gazette 
for that purpoſe : here any bond creditor coming in on the foot 
of the decree, ſhould be paid only pro rata with the ſimple con- 
' traſt creditors; for his coming in, implies a ſubmiſſion to the 
decree. And this was thought to be clear. But, | 
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The Caſe of the 
Creditors of Sir 
CHARLES Cox. 


If a bill be 
brought by a 
ſimple contract 
cxeditor, on be- 
half of bimſelf 
and the reit of 
the creditors of 
their debts, and 
there is a de- 
cree, that the 
plaintiff and the 
reſt of the cre- 
ditors ſhallcome 
before the Ma- 


ter and prove their debts ; bond ereditors coming in under the decree ſhall be paid no more than a 


proportion with the fimple contract creditors. 


Feourthly, The court inclined to hold further, that if ſuch 
bond creditor would lie by, having notice of the decree, and 
advertiſement in the Gazette, (notwithſtanding every one is in 
many caſes obliged to take notice of a /is pendens) and after 
ſuch lying by, ſhould bring his action at law againſt the exe- 
cutor or adminiſtrator of the obligor; though at law the latter 
may not be able to defend himſelf, yet his Honor thought that 
in this caſe, an equity would ariſe in favour of ſuch executor 
or adminiſtrator, and of the ſimple contract creditors, to com- 
pel the bond creditor, to come in and accept of a proportion 
of his debt rateably with the ſimple contract creditors. (1) 
But however ſtrongly his Honor inclined to be of this opinion, 
he ſaid, it was no part of his judgment. Nevertheleſs he de- 
clared, he ſhould always do his utmoſt to exceed the rule of 
diſtributing equitable afſets equally amongſt all creditors. See 
2 Vern. 435. Shephard verſus Kent. 


This reſolution was communicated to me by the Maſter 
of the Rolls himſelf, January 17, 1734+ (2) x 


Alſo, if a bond 
creditor lies by 
until the exe- 
cutor has paid 
away all the 
aſſets under the 
decree, he ſhall, 
it ſeems, be 
bound to take 
pro rata with 
the ſimple con- 
tract creditors, 


L344 J 


—— 


* 


(1) As to the third and fourth points 
it has been ſince ſettled otherwiſe, vide 
Morrice v. Bank of England, Ca. temp. 
Tal, 217. 

(2) At the hearing of the cauſes of 
North v. Cox, and Spencer v. Cox, in 
Mich, 1734, it was ordered, (amongſt 
other things) that in taking the accounts 
thereby directed, the Maſter ſhould diſ- 
Unguiſh which were legal and * 

3 


were equitable aſſets of Sir Charles Cox, 
and that ſuch as were legal aſſets ſhould 
be applied in a courſe of adminiſtration, 
and ſuch as were equitable ſhould be 
applied par: paſ/u in paying the tellator's 
debts not ſatisfied out of the legal aſ- 
ſets, but ſuch of the creditors as ſhould 
receive any ſatisſaction out of the legal 
aſſets, were not to receive any thing to- 
wards ſatis faction of the remainder of 
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Loyd & ux & al' verſus Spillet & al'. 


OH N Stamp, uncle of the two plaintiffs the feme covert, 
ſeiſed in fee of a conſiderable real, and poſſeſſed of a great 
* perſonal eſtate, made his will dated the 28th of March 1721, 
ws 3 - and thereby deviſed all his real and perfonal eſtate to the de- 
his zeal and per- fendant Spil/et, and another truſtee, (ſince dead) their heirs, 
ſanal eilate to 22 
truſtees, their executors and adminiſtrators, in truſt to pay 15 J. per annum 
heirs and eneeu- a. piece, to the plaintiffs his two ſiſlers, (the wives of the other 
tors in truſt to 3 a 
pay 15 l. per plaintiffs) for their lives, and after ſome pecuniary legacies 
— bis. thereby given, then in truſt, as to the ſurplus, fer theſe perſons 
two ſiſters for hat are commonly called Diſenting Miniſlers, particularly 35 1, 
their lives, and , , "= A , 
after ſeveral le- per annum, to the diſſenting miniſter at Reading, in Berks, 


gacies, the fur- the like annuity to the diſſenting miniſter at Wareham, the 
plus in truſt for : b | : 
the diſſenting like to him at Weymouth in. Dorſe/fhire; and gave 3ool. 


— 3 a- piece to the defendant the truftce, and the other truſtee 
_ _ deceaſed, and 20/. per annum to each, while they took care 
_— a 
— Af. in executing the truſt, 
terwards the 
teſtator by two deeds of a ſubſequent date, conveys all his real eſtate, and makes a gift of his per- 
ſonal eſtate to the uſe of the ſame truſtees and their heirs, &c. proviſo both deeds to be void, on 
his tender of 10 8. to them. There was alſo a proviſo in the will, that if the fiſters diſputed the will, 
they ſheuld forfeit their annuities. Teſtator, after he had executed the deeds, ſtill kept the ſame in 
bis oon cuſtody. The truſtees refuſe paying the ſiſters their annuities, who thereupon bring their 
bill, inſiſting that the deed had revoked ho will; and that there was a reſulting truſt for them a4 
heirs at law or at leaſt that they (the ſiſters) were intitied to their 151]. per annum annuities. The 
defendant inſiſted on the plaintiffs having forfeit-d their annviries z decreed that the annuities ſhould 
be paid to the two fiſters the plaintifts, but the ſurplus to go to the dillenting miniſters. 


— — — — 


Caſe go. 


Lord Chancellor 


TALBOT- 


2 Eq. Ca, Ab. 
241. pl. 30. 


— 


Sr ãWW¹ - 
q ö - " N * . * 8 " by . . - . < : 


their debts out of the equitable aſſets, 
until all the other credicors of the ſaid 
teſtator (except. Hinton, and his wife, 
who was the ſecond wife of Sir Charles 
Cox, as above-mentioned) ſhould out 
of the equitable aſſets receive towards 
ſatis faction of their reſpective debts ſo 
much as would make them up equal in 
proportion to their reſpective debts, 
with the creditors who had reccived out 
of the legal aſſets; and the conhidera- 
tion of coſts was reſerved. Reg. Lib. 
B. 1734. fol. 113. No farther order 
(except the confirmation of a ſeparate 
report) appears to have been made :n 


theſe cauſes until Fi. term, 1740, 


when the Maſter's gen-ral report was 
confirmed. Reg. Lib. B. 1740. fol. 
125, 124. Upon locking into the 
Malter's report it appears, that the only 


two creditors being in equal degree, the 
Maſter declined to diſtinguiſh which 
were legal, and which were equhable 
aſſets. So that the point was not in fact 
determined. Hartwell v. Chitters, Amb. 
308. reits wholly on the ſuppoſed au- 
thority of this caſe. On the other hand 
it has been decided that chattels, whe- 
ther real or perſonal, mortgaged or 
pledged by the teltator, and redeemed 
by the executor, ſhall be aſſets a aw in 
the hands of the executor, for fo much 
as they are worth beyond the ſum paid 
for their redemption, tho? recoverable 
only in Equity. Hawkins v. Lawes, 1 
Leon. 155. Harcourt v. Mrenbam, or 
Harevecd v. Wrayman, Moore 858. 1 
Roll. Rep. 56. 1 Browal. 76. 1 Roll. 
Ab. 920. Alexander v. Lady Grabam, 
1 Leo. 225, . 
Afterwards 


De Term. S. Michaelis, 1734. 


Aſterwards by a deed of a ſubſequent date to the vill, the 
teſtator conveyed all his real eſtate unto and to the uſe of the 
ſaid truſtees and their heirs, with a proviſo to be void, on 
tender of 10 7. And by another deed of the ſame date he 

ated all his perſonal eſtate to the ſame truſtees, to be void 
alſo on tender of the like ſum of 109. both which ſaid deeds 
the teſtator kept in his own cuſtody, and foon after died. 


The truſtees for ſome time paid the 15/. a- piece, to each 
of the teſtator's ſiſters; but afterwards refuſed to continue the 
payment thereof, and did likewiſc reſuſe to pay any of the 
diſſenting miniſters ; but received the rents and 3 of the 
premiſſes to their own uſe. 


The two fiſters and their huſbands brought this bill in 
equity againſt the ſurviving truſtee, inſiſting that the deed of 
conveyance of the real eſtate, and the deed of giſt of the per- 
ſonal eftate being ſubſequent to the will, did plainly revoke 
ſuch will; and the conveyance and deed being voluntary, 
without any conſideration, and the defendant being intended 
to be but a truſtee, a reſulting truſt muſt ariſe for the plain- 
tiffs the heirs at law; which was ſaid to be ſtill much the 
ſtronger, in that the plaintiffs having inquired by the bill, 
whether the teſtator Stamp, intended the premiſſes ſhould be to 
the uſe of the defendant, or that the- defendant and the other 
truſtee deceaſed ſhould receive the profits for their own bene- 
fit ; the defendant in his anſwer had ſaid, he could not tell 
whether the ſaid Stamp, the teſtator did or did not ſo intend : 
and the plaintiffs having prayed by their bill, that if the court 
ſhould be of opinion they were not intitled to a reſulting truſt 
in the whole eſtate; that in ſuch caſe they might at leaſt be 
decreed their arrears of that ſmall annuity of 15 /. per annum 
a- piece: the defendant in his anſwer thereto, had inſiſted on 
there being a clauſe in the will, that if the teſtator's heir at law 
ſhould diſpute the will, then they ſhould forfeit their annuities ; 
and ſubmitted it to the court, whether the plaintiffs had not 
by proſecuting this their ſuit forfeited their ſaid annuities, 


The Lord Chancellor declared, he very much diſliked the 
defence that had been made in controverting the payment of 
theſe ſmall annuities of 15/. per annum a-piece to the wives 
of the plaintiffs, and inſiſting that they were forfeited by this 

T 4 their 
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Loro . their bill; and obſerved, that the teſtator plainly intended the 

Sri Iz 7. 5 3 
annuities of 15 J. per annum a- piece, to the plaintiffs his ſiſters 
and coheirs; and that the ſurplus of his eſtate ſhould go to 
theſe diſſenting miniſters ; that the defendant's own anſwer 
made it appear evidently that he was deſigned to be but a bare 
truſtee; and the rather, for that a liberal legacy of 3001, 
and likewiſe the 20 J. per annum ſalary were allowed to the 
defendant ; that the ſubſequent conveyance of the land, and 
| deed of gift of the goods, were not deſigned to prejudice the 
Where a ſubſe- charity for the diſſenting miniſters, but to ſtrengthen it; and 
zug does ac it was a further argument of the intention of the teſtator, that 
revoke awill the defendant ſhould not have the premiſſes to his own uſe, 
inaſmuch as, aſter the deeds of the land and goods were exe- 
cuted, ſtill they were kept in the cuſtody of the teſtator ; ſo 
that as the deeds were intended only by way of truſt in the 
truſtees, it was more reaſonable to eſtabliſh this truſt on the 

© foot of the will. 


L 347 ] And with regard to the annuities ; his Lordſhip decreed, 
—— — that the arrears and growing payments thereof belonged to 
ſelf, ordered to the plaintiffs, who were intitled alſo to their coſts; and though 
pay coll _ - it was prayed, that theſe cofts might come out of the eſtate, 
and not out of (which the defendant urged would be the ſame benefit to the 
cre actos plaintiffs) yet the court denied it, as tending to leſſen the 

charity, and ſaid, the defendant the truſtee had made ſo ill a 
defence, as not to have deſerved the leaſt favour by this 


decree. (1) 
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(1) Bill diſmiſſed as to every thing Atk. 148. Et vide Adlington v. Can, 
but the payment of the annuities, Reg. 3 Atk. 141. Attorney General v. Col. 
Lib. B. 1734. fol. 74. Affirmed ona 2 Vez. 273. 


rehearing before Lord Hardwicke, 2 
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Harris verſus Pollard & al. Caſe 91. 
PON a bill of revivor, one of the defendants by his Sir Joer 


EXYLL, 


anſwer inſiſted, that the plaintiff was not intitled to Hage ar FR 


revive; but this being inſiſted on by the anſwer only, and not Rolls. 

by way of plea or demurrer, upon my moving at the Rolls * Os 
that proceedings might ſtand revived, his Honor granted the Revivor. 
motion, having at the ſame time ſpoken with the regiſter — — — 


touching the practice. Though I apprehended that the prac- anſwering be 
. | out, the court 
tice of reviving proceedings was only upon the defendant's vill order pre- 
time for anſwering being out, or upon the defendant's anſwer- e 3 
ing and not oppoſing the revivor. However, his Honor, though the de- 


when he granted my motion, ſaid, the plaintiff ought to ſhew — 
he had a good title to revive, otherwiſe at the hearing of the — 4 ap 


cauſe he might happen to take nothing by the ſuit. we — for 


fhewn either by plea or demurrer z but if in ſuch caſe it appears at the hearing that the plaintiff had 
do title to revive, he cannot have a dce:ce, 


Orlando Humphreys, Eſq; and Hellen his [ 349 ] 
Wife, verſus Sir William Humphreys, Bart. Caſe 92. 


” 9 H E bill was brought by the plaintiff Or/ando Humphreys, Lord Chancellor 


TALBOT. 


and Hellen his wife, againſt his father, Sir William , x, Ca. ab, 


Humphreys, bart. for an account of the perſona) eitate of _ 1 S 


colonel Lancaſhire, deceaſed. Parties. 


| In a bill for an 
account of the perſonal eſtate of J. S. tho“ the perſon who has a right to adminiſter to J. S. be a 
yarty, yet this is not ſufficient, without adminiſtration actually taken out. 


Colonel Lancaſhire by his will gave 10,000 /. to his wife 


Hellen, alſo 10,000/. to his daughter and only child Hellen, 
and 
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Homynzzrsv- and after ſome other legacies, diſpoſed of the ſurplus of his 


Huſwpuztys. 


' perſonal eſtate in manner following: one third to his wife, 


the remaining two thirds to his daughter, and made his wife 
and his brother Zancaſhire, executors of his will, and 
died. 


The defendant, Sir William Humphreys, married the widow 
of Colonel Lancaſhire, and ſome time after the plaintiff Orland; 
Humphreys married Hellen his only daughter; upon which in- 
termarriage the defendant, Sir Milliam, made an ample ſettle. 
ment upon his ſon the plaintiff, Orlando Humphreys, and Hallen 
his wife; but afterwards the plaintiff falling out with his 
father, brought this bill againſt him for an account of the per. 
fonal eſtate of Colonel Lancaſhire at the time of bringing 
which bill, Hellen, the widow of Colonel Lancaſhire, and aſter- 
wards the wife of the defendant Sir N. illam, was dead, and 
the brother of Colonel Lancaſhire, was dead alſo ; fo that there 
was no executor or adminiſtrator of Colonel Lancaſhire, party 


- to the bill; for which reaſon the defendant demurred to ſuch 


part of the bill, as demanded an account of the perſonal 
eſtate of Colonel Lancaſhire, which demurrer coming on to 


be argued before the Lord Chancellor, 


It was infiſted, that the plaintiff Fellen, wife of the plaintiff 
Orlando Humphreys, as ſhe had a right to adminiſter to her 
father, Colonel Lancaſhire, and in regard, though any other 
perſon ſhould by ſurprize get adminiſtration to him, yet ſuch, 
perſon would be a truſtee only for the plaintiff Hellen the 
daughter; and as the plaintiff Hallen the daughter, who had 
the only right to the adminiſtration, was a plaintiff beſore the 
court; this was ſufficient, and the court might order, that 
the plaintiff Hellen ſhould forthwith take out adminiſtration to 
her father, 


Lord Chancellar: There can be no account taken of the 
perſonal eſtate of Colonel Lancaſhire, without making his exe- 
cutor or adminiſtrator a party to the bill ; for ought appears 
to the contrary, there may be debts due from Colonel Lan- 
caſbire, which may take up great part of the aſſets ; and 
therefore the adminiſtrator of the colonel muſt be made a 
party, elſe no proper account can be taken; and if any gc- 


count ſhould in fact be taken, it may be all overhaled again, 
when 


De Term. 8. Hill. 1734. 
when ſuch adminiſtration ſhall be taken out. Therefore [A] 


allow the demurrer. (1) 

* Afterwards, to help this defect, the plaintiff Hellen, the 
wife of the plaintiff Orlando Humphreys, took out letters of 
adminiſtration to her father, and charged the ſame by way of 
amendment to the bill, having obtained an order for ſuch 


amendment. 


HomrPunzysu. 
Huurumt rt. 


The bill charg- 
ed, by way of 
amendment, 
matters which 
aroſe after the 
filing of the bill, 
and therefore ' 
proper for a 


ſupplemental 


ill ; and tho? this was pleaded to the bill, yet the plea was over - ruled; for that ſuch matters may 


be charged, either by way of ſupplemental or amended bill. 


To which amended bill the defendant pleaded as to that part 
thereof, wich prayed an account of the perſonal eſtate of 
Colonel Lancaſhire, that the taking adminiſtration was ſubſe- 
quent in time to the original bill, and therefore it ought to be 
charged by way of a ſupplemental, not an amended bill; and 
the rather, foraſmuch as every amendment, though made 
aſter filing the original bill, is fixed to, and becomes part 
thereof; ſo that the bill was filed by an adminiſtratrix, as 
ſuch, and yet would appear to be filed before the adminiſtration 
taken out, and conſequently before the right to ſue, com- 


menced. 


But the Lord Chancellor with great clearneſs (and not 
without ſome warmth in reſpect of the delay) over- ruled (2) 
the plea, obſerving, that the mere right to have an account of 
the perſonal eſtate was in the plaintiff Hellen the daughter, as 
ſhe was the next of kin to her father Colonel Lancaſbire; and 
it was ſufficient, that ſhe had now taken out letters of admi- 
niſtration, which, when granted, related to the time of the 
death of the inteſtate, like the caſe where an executor, before 
his proving the will, brings a bill, yet his ſubſequent proving 
the will makes ſuch bill a good one, though the probate be 
after the filing thereof. Wherefore his Lordſhip reſented this 
plea as an affected delay, and held, that the taking out letters 


C *352 } 


Where an exe - 
cutor, before 
probate, files 2 
bill, and af- 
terwards proves 
the will, ſuch 
ſubſequent pro- 
bate makes the 
bill a good one. 


( *352 ] 


— — 


WW 


[A] See the caſe of Cleland v. Cleland, Precedents in Chancery 64. where an 
objection of this kind was over-ruled, and the making the wife a party, who had 
poſſeſſed herſelf of her huſband's perſonal eſtate, and diſpoſed of it, and who 
appeared to be the perſon by law intitled to adminiſtration, though ſhe denied by 


her anſwer that the had taken adminiſtration, was held ſufficient. 
(1) Reg. Lib. A. 1733. fol. 2. (z) Reg. Lib. A. 1734. 
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Homynzzrs®. of adminiſtration might be charged either by way of ſupple. 


HyMPHREYS- * t. (1) 

(1) Sed vide contra Brown v. Higden, 1 Atk. 291. 
Caſe o. Mallack verſus Galton. 
Lord Chancellor 


. F a feme before her marriage, or the anceſtors of a ſeme, 
The equity of . mortgage lands, and the equity of redemption thereof 
— — 2 — comes to a feme covert; upon a bill brought by the mortgagee 
waſkkme co to forecloſe, the feme is liable to be abſoutely forecloſed, 
vert, _ her though during the coverture, and ſhall have no day given to 
5 bin her, or her heirs, to redeem after the coverture ſhall be de- 

ught to 
boreclole ; the termined, (1) 
ſeme covert ſhall | 
be forecloſed abſolutely, and ſhall have no time to ſhew cauſe after the death of her huſband. 


In a forecloſure Alſo, in caſe of a decree of forecloſure againſt an infant, 


jaſt an in- | 
— — the though ſuch infant ſhall have ſix months time after he comes 
Infant has fix 


| months after he of age, to ſhew cauſe againſt the deeree; yet he is not, when 


— of age, he comes of age, to ravel into the account; nor is he ſo 
yy yet — 4 much as intitled to redeem the mortgage, by paying what is 


| wot ravelinto reported due, but is only intitled to ſnew an error in the de- 


the account, 
even redeem;but cree. Both theſe points were clearly laid down by the Lord 


= — Chancellor, as agreeable to the conſtant practice. [B] 
decree. 


IB] In the caſe of Lyne verſus Willis, heard at the Rolls, 13th of May, 1730, 
this was admitted by the counſel on both ſides, and alſo by the court, to be the 


ſettled practice. 


(1) To a bill by the widow to ſet had joined with her huſband in a ſur- 
afide a decree of forecloſure and to be render of the copyhold eſtate in queſ- 
let into redemption, the mortgagee tion, which was ſettled upon her in 
pleaded the proceedings and decree in jointure, and had been forecloſed. And 
the former cauſe, by which it appeared, the plea was allowed. Reg. Lib, B. 
that the preſent plaintiff, while coverte, 1734. fol. 189. 


D [ 353] 


Term. Paſchæ, 1735. 


Fowler verſus Fowler. Caſe 94- 
HE defendant's deceaſed huſband, in conſideration of - * — 


a marriage then intended, and afterwards ſolemnized, 
and of a conſiderable portion brought by the defendant, ſettled 254 % * 
100 J. per annum in truſt, for her ſeparate uſe for pin- money; 71 
two years arrears whereof became due, and then the huſband marriage ſettled 


made his will; wherein expreſſing great affection for his wife, — _ 

he gave her a legacy of gcol. After the making of the will nagar 

another year's arrear incurred, and then the huſband died. feparate uſe, 
which becomes 


The queſtion was, whether the 500 J. legacy, being more than * arrear, and 


was due for pin- money, ſhould be deemed a ſatis fad; ion for 1 2 


the ſaid arrears? | 2 

g N 2 2 acy of 500 l. 
After which there is a further arrear of the pin - money, and then the huſband dies; this legacy beiag 
greater than the debt, decreed, even in the caſe of the wife, to be a ſatisfaction of the arrears of 
pin-money due before the making of the will, 


Firfl, The Lord Chancellor admitted it to have been the [ 354 ] 
general practice, where there is a debt due from the teſtator 
toa third perſon, and the legacy given to ſuch perſon is as 
much, or more than the debt, to hold ſuch legacy a ſatisfaction 
of the debt; and this being eſtabliſhed as a rule, (notwith- 
ſtanding were it a new point, he ſhould hardly have come 
into it,) and it had with great reaſon been urged in oppoſition 
to the maxim, that a man ought to be juſt, before he is bountiful ; 
that where there are aſſets, the teſtator may with as much rea- 
ſon be conſtrued (a) both juſt and bountiful, yet, it muit be (4) Sk. x55. 
of very ill conſequence to unſettle or alter it; becauſe at that 
rate no counſel would know how to adviſe his client. 


Secondly, Though in ſome caſes parol evidence had been Paro! evidence 


allowed, in order to ſhew that the teſtator deſigned to give _—y _ 


uch legacy, excluſive of the debt; yet his Lordſhip laid his then, not to be 
" opinion 
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—— % opinion was, not to admit ſuch evidence; for then the wit. 
rk. nefſes, and not the teſtator, would make the will. 


Thirdly, Admitting this to have obtained as a general rule, 
it was next to be conſidered, his Lordſhip ſaid, whether a wife 
ought to be excepted out of ſuch general rule. Now it was 

true, there had been, on ſome occaſions, and in ſome particu- 
lar caſes, a diſtinction made in favour of a wife, ſo as to prefer 
| her to any other legatee, as in thoſe of The Ducheſs of Beaufort 
© x Vol. 1344 verſus The Lady Granville, in the (a) Houſe of Lords, and (4) 
He, B/ verſus Smith, by the Lord Harcourt, where the wife, 
| being executrix, and having an expreſs legacy, was alſo held 
intitled to the undiſpoſed ſurplus; yet even with regard to 
£ 355 ] this the court had varied in their determinations. However, 
ſince no precedent had been alledged in favour of the wife, as 
do the point in queſtion, he thought that the legacy given to 
her being greater than the debt, it ought to be conſtrued x 
ſatisfaftion of ſuch debt, and that there was no reaſon to ex- 

cept the wife out of the general rule, But that, 


Fourthly, The legacy could not be pretended to be a ſatis. 
faction of a debt incurred after the date of the will, and which 
at that time might poſſibly never become due. (1) 


Where iin m Fifi, Where pin-money is ſecured to the wife, and it ap- 
ney in ſecured to nears, that the huſband notwithſtanding provides the wife 
the buſband with clothes and other neceſſaries, this, during ſuch time as 


finds herin ne- the wife is ſo provided for by the huſband, will be a (c) bar 


ceſſaries j this is to any demand for her arrears of pin- money. 


a bar as to any 
arrears of pin- money incurred during ſuch time. (e) See Vol. a. 84. Powell v. Hankey. 


ä 


— C— 


(1) Vide Chauncey's caſe, ante, 1 vol. 409. Thomas v. Bennet, ante, 2 vol. 343. 
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Miller ver/us Miller & ab. 


NE having a wife and a ſon that was his only child, two 
days before his death made his will, giving thereby to 
his wife 150 J. per annum, in long exchequer annuities, du- 
ring her widowhood. After which the ſame day he made a 
codicil, by which he gave to his ſaid wife a further exchequer 
annuity and 600 J. in money, to be paid her immediately 
after his death. Subſequent to this, and about an hour before 
his death, the teſtator having called to his ſervant to reach 
him his pocket-book, took thereout two bank notes for 300 J. 
each, and another note for 100 J. (not being a caſh note, or 
payable to bearer) all which notes he ordered his ſervant to 
deliver to his wife (then preſent) adding, that he had not 
done enough for her. But the wife for ſome time declined 
taking theſe, having, as ſhe ſaid, enough already, and for that 
it would injure their ſon, who ® was the reſiduary legatee in 
the will, Nevertheleſs, at length ſhe was prevailed on by her 
huſband to accept of the two bank notes, and alſo the other 
note. After which the teſtator by word of mouth gave her 
his coach and a pair of his coach-horſes, bidding three wit- 
neſſes then preſent take notice of it, and that he was in 
his ſenſes, who accordingly made a memorandum thereof in 
writing. . 


On a bill brought in the name of the infant ſon by his 
prachein amy, againſt the widow and the executors, for an ac- 
count of the teſtator's perſonal eſtate, it was inſiſted on be- 
half of the plaintiff, that ſince by the codicil a legacy of 600 /. 
was given to the wife, payable immediately after the teſtator's 
death, the delivery of theſe two bank notes amounting to juſt 
the ſum of 600 J. was a payment of ſuch legacy in the teſta- 
tor's lifetime; and with regard to the other note for 100 /. 

which 


L356 


Caſe 95. 


Sir Joszra 

EXYLLE, 

aſter of tha. 
Rolls. 
2 Eq. Ca. Ab. 
356. pl. 24. 
$75. pl. 6. 
One having by 
his will given 
his wife 600 l. 
in money, on 
his death- bed 
ordered his ſer- 
vant to deliver 
to his wife, they 
preſent, two 
bank notes, pay - 
able to bearer, 
argounting to 
600 1. ſaying, he 
had not done 
enough for his 
wife z this giit 
is additional, 
and ſhall not 
be conftrued a 
payment of the 
former legacy in 
the teſtator's 
life-time, 
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| - + agg which was not payable to bearer, that was merely a ch 4 
; action, and conſequently could not paſs by a delivery thereof, 
Alſo as to the coach and horſes, theſe were not delivered in 
the teſtator's life-time, for which reaſon the widow could have 

no claim to them, | 
In every donatis Maſter of the Rolls : The gift of the 600 /. contained in the 
delivery muſt be bank notes was a donatio cauſd mortis, which operates as ſuch 
— N 5 though made to a wife, for it is in nature of a legacy, but need 
Sckneſs, and it not be proved (a) in the ſpiritual court as part of the teſtator; 
— — in Will. Neither are gifts of this kind good, unleſs made by the 
nacure of « le- party in his laſt ſickneſs. (1) And though in the principal caſe 
gacy: vurnees the ſum be the ſame with the 6oo/. money legacy given by 


mot be proved 
with the will. the codicil, yet the manner of giving theſe notes, together 
—＋ — with the expreſſions ® then mo = by the huſband, de- 
2358 ] claring that he had not ſufficiently provided for his wife, 
7” manifeſtly ſhew them to have been deſigned as additional, 

On the other hand, the wife by declining at firſt to accept of 


them, appears to have been no craving woman, 


Therecannot be But then as to the note for 100 J. which was merely a c 
C_ en afion, and mult ſtill be ſued in the name of the executors, 
tion — +4 that cannot take effect as a donatio cauſd mortis, in as much 25 
mortis, Nei- no property therein (2) could paſs by the delivery, much leſs 
— es can the widow be intitled to the coach and horſes, of which 
there was no (a) delivery in the teſtator's life-time. (3) 


ſuch without 
livered in the teſtator's life time by him or his order. 
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(a) Admitting the coach and horſes not to paſs to the widow by way of donatis 
cauſa mortis, why could the not be intitled to them as by a nuncupative will? 


(1) Sed vide Brafon, Lib. 2. c. 26. the debt; which caſe was afterwards 
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Jenes v. Selby, Pre. Cha. 300. Ward v. 
Turner, 2 Vez. 439. 

(2) In Lawſon v. Lawſon, ante, 1 vol. 
441, it was determined that a bill 
drawn by the teſtator upon his banker 
in favour of his wife, and delivered by 
the teſtator upon his death-bed to the 
wife, operated as an appointment of ſo 
much money to the wife, to take effect 
after the huſband's death. But the court 
in that caſe relied upon ſo many par- 
ticular circumſtances, that it does not 
ſeem to have afforded any 3 prin- 
ciple. Vide 2 Vez. 441. In Snelgrave 


v. Bailey, 3 Atk. 214. Lord Hardwicke. 


held, that the delivery of a bond 
amounted to a gift (cau/4 martis) of 


conſidered by his Lordſhip in #ard v. 
Turner, 2 Vez. 442, and diſtinguiſhed 
from the caſe of a note. ee, Whe- 
ther the delivery of a mortgage deed 
will amount to a gift of the money due 
on the ſecurity? vide Richard; v. Syms, 
cited 2 Vez. 436. Haſſell v. Tyne, 
Amb. 318. In Ward v. Turner, ub. 
ſup. Lord Hardwicke (after a full con- 
ſideration of the nature of theſe gifts, 
and the delivery requiſite to give them 
effect) determined, that the delivery 
of receipts for S. S. Annuities did not 
amount to a gift of the annuities them- 
ſelves. : 
(3) Reg. Lib. B. 1734. fol. 535. 
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King verſus King & Ennis. 
On an Appeal from a Decree at the Rolls. 


HE bill was, that a mortgage made by the teſtator of a 

copyhold deviſed to his nephew, might be diſcharged 
out of the perſonal eſtate of the teſtator, and if that not ſuſh- 
cient, out of the reſt of the real eſtate. 
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Caſe 96. 


Lord Chancellor 
TATLZOT. 


M ley x 

2 £q. 2 
234 pl. 21. 
255. pl. 5, 

An equity of 
redemption of a 
cupyhuld may 


be deviſed without being ſurrendered to the ule of the with 


The teſtator Thomas King, ſeiſed in fee of ſome freehold 
lands, and alſo of ſome copyhold lands in Hackney in Middleſex, 
had mortgaged the copyhold for 550 J. to the defendant Znnic, 
who was admitted upon the ſaid mortgage. 


Every mort- 
gage, though no 
covenant or 
bond to pay the 
money, implies 
a loan, andevery 
loan implies a 


debt ; therefore an heir of a mortgagor ſhall compel an application of the perſonal eſtate to pay off a 


mortgage, notwithftanding there was no covenant, &c. frum the mortgagor, 


The teſtator made his will dated the firlt of Fuly 1530, 
whereby reciting, that he had ſurrendered the copyhold to the 


uſe of his will, he deviſed the copyhold premiſſes to his ne- 


phew the plaintiff and his heirs; and aſter all his debts paid, 
he deviſed all the reſt and reſidue of his eſtate real and per- 
ſonal to his ſon the defendant Thomas King and his hcirs, leav- 


ing his ſaid ſon executor, 


The plaintifF the nephew brought his bill againſt the teſta- 
tor's fon and the mortgagee, ſetting forth, that there was a 
bond for the payment of the mortgage money, which the 
mortgagee by his anſwer conſeſſed, (and note, this bond was 
admitted. at the hearing at the Rolls) and the words of the 
will being, * that aſter all the teſtator's debts paid, the reſt 
and reſidue of all his real and perſonal eſtate thould go to 
« his ſon ;“ this was ſaid to import, that (a) till all the debts 
were paid, nothing was deviſed to ſuch ſon; or that, when 
the debts ſhould be paid, then and then only he ſhould be in- 
titled to the reſidue of the teſtator's real and perſonal eſtate, 
Whereupon his Honor decreed, that firſt the perſonal eſtate 
ſhould go to pay off this mortgage debt, and afterwards the 
real eſtate deviſed to the ſon, and then the rents and profits of 
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A &eviſe ofone's 
land Alter debts 
paid, is a charge 
of the debts on 
the lend. 

(a) See Harrig 
* Inglede w, 
ante 91. 
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the real-eſtate that had been received by the ſon ſince the fa, 


ther's death. 


And now upon an appeal by the defendant the ſon, he did 
not bring the mortgagee to hearing, and it was neither proved 
that the teſtator had ſurrendered the copyhold to the uſe of 
his will, nor that there was any bond or covenant for the pay. 
ment of the money; conſequently it was objected, 1½, That 
the copyhold was not well deviſed by the will. And adh, 
That this was no debt; and in the cafe of the South-ſza loans 
it had been ſolemnly determined, that the borrowers were not 
[perſonally] liable to pay the money borrowed ; and that in 
the caſe now under conſideration, a very great hardſhip was 
endeavoured to be thrown upon an only fon, who, were he to 
pay this mortgage debt, would be left deſtitute ; wherefore 
the demand was not to be favoured in equity. 


To which it was anſwered, and ſo ruled by the court, that 
where a copyholder has mortgaged his copyhold and the mort- 
gagee is admitted, as in the preſent caſe, the mortgagor not 
having the legal eſtate of the copyhold in him, has no eſtate 
that he can ſurrender, and therefore may (1) deviſe the copy- 
hold premiſſes without any ſurrender. 


As to the ſecond point, the court was of opinion, that every 
mortgage implies a loan, and every loan, implies a debt ; and 
that though there were no covenant nor bond, yet the per- 
ſonal eſtate of the borrower of courſe remains liable to pay off 
the mortgage; and for this was cited a decree of the Lord 
Harcourt, in the caſe of the mortgage of a ſhip, where the ſhip - 
was taken at ſea, and there was no covenant for payment of 
the money; and though the ſhip could not properly be ſaid 
to be in nature of a pawn or depoſitum, ſince the mortgagor 
had ſailed with the ſame to ſea ; nevertheleſs the executors of 
the mortgagor were decreed to pay the money for which the 
ſhip was mortgaged. Which caſe the Lord Chancellor ſaid 


—— 


(1) The ſame point was determined Shurmer, 1 Atk. 390. Tięnell v. Page, 


(inter al”) in the caſe of Strudwicke v. 


2 Ack. 37. and Barnard. g. S. C. Car 


Struawwicke, by the Lord Chancellor v. Elliſon, 3 Atk. 73. Alles v. Poulton, 
Parker, Paſcha 1720. So, Greenhill, 1 Vez. 121. Macnamara v. Jones, 


v. Greenhill, 2 Vern. 680. Macy v. 1 Bro. Cha. Rep. 481. 


he 
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he well remembered, and that it was ſo in the caſe of Web 
(a) mortgages, where no day certain is appointed for the pay- 
ment, but the matter left at large; and that with regard to 
what had been ſaid of the South ſca loans, it had been always 
taken, that the company gave credit to the ſtock only that was 
pledged, and took no notice of, nor made the leaſt enquiry 
after, the ability or cirumſtances of the borrower, but depend- 
ed intirely upon the ſtock. 


| Wherefore the decree of the Rolls was affirmed upon theſe 


two points, (viz.) that one may deviſe an equity of redemption | 


of a mortgage of a copyhold without having ſurrendered it to 
che uſe of the will; and alſo, that every mortgage implies a 
debt, for which the mortgagor's perſonal eſtate is hable, al- 
though there be no bond (1) or covenant for the payment of 


the mortgage money. (2) 
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Kinc v. 
KING. 


(a) Vol. 1. 291. 
All the South- -» 
ſea loans were 
advanced on the 
credit of the 
ſtock, without 
inquiring after 
the ability of 
the borrower. 


—— — 


(1) Vide Howell v. Price, ante, i vol. Hancock, 2 Atk. 424. 


Cha. Rep. 240. 


294 
(2) Reg. Lib. A. 1733. fol. 528. 
2 Bro. Cha. Rep 273. 


and 1734. fol. 450. Et vide Serie v. 
F. Eley, ante, 2 vol. 386. Galton v. 


Spettigue verſus Carpenter, 


Na bill to ſet aſide an award, the caſe was: There were 

ſeveral ſtated accounts between the plaintiſFand defend- 
ant, whereby conſiderable ſums were due from the defendant 
to the plaintiff, but the arbitrator without regard to any of 
theſe ſtated accounts, made up an account in his own way, 
bringing in the plaintiff indebted to the defendant 25 J. and 
awarding the former to aſſign over to the latter a mortgage 
which he had on the other's eſtate, upon which mutual re- 
leaſes were to be given, 


The plaintiff underſtanding what award the arbitrator was 
about to make, ſent a meſſenger about two or three days be- 
fore the time for making the award was expired, to let the 
arbitrator know, that the plaintiff defired him to defer making 
his award, until he ſhould talk with him about his demands, 


Merchioueſs of 
T wweedale v. Farl of Coventry, 1 Bro. 
Fhilips v. Fhiline, 
Aſtley v. Earl 
of Tankerviile, 3 Bro. Cha. Rep. 545- 


Caſe 97. 


Lord Chancellor 
TatnorT. 


After an award 
made, it is too 
late to confirm 
the ſubmiſſion 
ſo as to make it, 
good within the 
aQt of 9 & 10 
W. 3. cap. 15» 


3621 
A party ſubmit! 
tingto an award , 
d:(ued the ar- 
bitrator to defer 
making his a- 
ward until be 
ſhould ſatisfy 
him as to ſome 
things which 


the arbitrator took to be againſt him; though this was within two or three days before tne time for 
making the award was out, yet the requeſt not being complied with, the award was held ill, 


U 2 


to 
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rrrienz v. to ſupport the ſtated accounts, and know what objections 


CARPENTER. 


were made againſt them. However, the arbitrator would not 
defer making the award. The ſubmiſſion was confirmed by 
an order of the court of chancery, but ſuch confirmation was 
after the award was made. 


For the defendant it was inſiſted, that this ſubmiſſion being 
confirmed by an order oi the court, purſuant to the ſtatute of 
the gth and 1oth of V. 3. cap. 15. it could not be ſet aſide, but 
for corruption, or ſome other undue means; and that in point 
of time the party was confined to make his complaint even as 
to that, before the end of the next term after the award was 
made, | 

The Lord Chancellor called for the act, and having read it, 
took notice, 1½, that it is thereby provided, that where the 
ſubmiſſion is confirmed by rule of court, the award that ſhall 
be made ſhall be concluſive to both parties, and the perform- 
ance of it inforced by proceſs of contempt of the court; ſo 
that within this act, the confirmation mult be prior to the mak. 
ing of the award, 2dly, That with regard to the time within 
which the complaint was to be made, it was in this caſe im- 
poſſible for the party to apply within a term after the award 


made, becauſe the ſubmiſſion was not confirmed by an order 
of this court until the end of the next term after making the 


award. 3dly, That with reſpect to the reaſons allowed by the 


act ſor ſetting aſide the award, they are corruption, or other 


undue means. Now it was acting unduly to proceed in mak- 
ing the award, when the plaintiff had deſired to be heard 


againſt the arbitrators determining in contradiction to ſo many 


ſtated accounts, 


And though it was anſwered, that this was within two or 
three days before the time for making the award expired, and 
with an intent that no award ſhould be made ; and though it 
did not appear, that the plaintiff was ready to be heard within 
the time; yet, foraſmuch as here ſeemed to be juſt ground for 
the plaintiff to deſire to be heard, and in regard it would be 
difficult to aſſign a reaſon for rejecting ſo many ſtated ac- 
counts, ſo lately allowed and paſſed between both the ſub- 
mitting parties, the court ſet aſide the award with coſts. (i) 


(1) Reg. Lib. B. 1734+ fol. 492. 
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Sir Edward Bettiſon verſus Albinia Farringdon 
and her two Siſters, 

8 IR Edward Beitiſen, deceaſed, was tenant in tail of a con- 

ſiderable eſtate in Kent, remainder in tail to the plain- 
tiff's father, remainder to Sir Edward Bettiſen, deceaſed, in 
fee, Sir Edward Bettiſon, did by leaſe and releaſe make a 
tenant to the precipe, and ſuffer a common recovery, declaring 
the uſes to himſelf and his heirs : after which, on his dying 
inteſtate and without iſſue, the defendants, his three ſiſters, 
entered on the premiſſes; and now on the death of the plain- 
tif's father, the preſent Sir Edward Bettiſon brought a bill to 
diſcover what title the defendants had, who by their anſwer 
ſhewed, that their brother, the late Sir Edward Bettiſon, did ex- 


ecute the ſaid leaſe and releaſe, and alſo ſuffered this recovery to 
the uſe of himſelf in fee, referring to the deeds in their cuſtody. 
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Caſe 98. 
Lord Chancellor 
TALBOT. 

The plaintiff 
claimed by vir- 
tue of a remain- 
ger in tail ex- 
pectant on te- 
nant in tail's 
dving without 
iſſue, and was 
the heir male of 
the family. The 


cCefendants were 


fiſters and heirs 
general of the 
tenant in fail, 
and bytheir anſ- 
wer ſhewed, 
that their bro- 
ther, the tenant 
in tail, ſuffered 
a recovery, de- 
claring the uſe 
to hi nſelf in 
fee, and refer 


to the deeds in their cuſtody ;3 the court ordered, before the hearing, the defendants to leave with 


their clerk in court the 


The plaintiff on motion, without notice, obtained an order 
from the Maſter of the Rolls, that the defendants ſhould pro- 
duce, and leave with their clerk in court, the leaſe and releaſe. 
Upon which I moved the Lord Chancellor to diſcharge ſuch 
order, for that as the defendants were ſiſters and heirs at law 
to Sir Edward Bettiſon lately deccaſed, and alſo heirs to Sir 
Edward Bettiſon, the firſt anceſtor, and claimed under a com- 
mon aſſurance, the court would not aſſiſt (1) the plaintiff in 
picking holes in their title, nor compel them, at leaſt not be- 
fore the hearing, to produce their deeds; that both parties 
were volunteers, in which caſe it was not uſual for the court 
to interpoſe, or give the leaſt affiſtance to either. 


Lord Chancellor: Though both parties are voluntcers, yet it 
is of ſome weight, that the (a) honour of the family is deſcend- 
ed on the plaintiff; and as at the hearing you admit the court 
would do what has been deſired, ſo it is for the benefit of all 
parties, that it ſhould be done before the hearing ; for if the 
deed be a proper one to make a tenant to the precipe, the 


6 ——— 


making the tenant to the præcipe, and leading the uſes of the recovery. 


[ 364 ] 


(a) See vol. 2. 


(1) Buden v. Dore, 2 Vez. 445. 
U 
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plaintiff will go no further, which will put an end to the ſuit, 
And the defendants, by referring to the deeds in their anſwer, 
have made them (a) part thereof. Wherefore I think the 
order that has been made at the Rolls à reaſonable one, and 


will not ſet it aſide. 


» 


(a) Quære. Whether the bare referring to a deed, without ſetting it forth iz 
bac verba, will make it part ef the anſwer ? and fee ant' 35. the caſe of Hedjin 


verſus the Earl of Warrington. 


Lord Chancellor 
TALBOT. 


One has a ſon 
andthree Caugh- 
ters, and is ſei- 
ſed of ſome 
Jands in fee, and 
of others in tail, 
and by his will 
deviſes his fee- 
ſimple lands to 
his daughters, 
and dies leaving 
all his children 
infants, His 
widow takes the 
profits of both 
eſtates, as guar- 
dian to her 
children; and 
in a bill brought 
by the ſon and 
daughters a- 
gainſt the mo- 
ther, for an ac- 
count of the 


Chaplin verſus Chaplin. 


P ORTER Chaplin, on his marriage with Ann his wife, 

ſettled a conſiderable eſtate of inheritance on himſelf for 
life, remainder as to part on his wife for a jointure, remainder 
as to the whole upon the firſt, and every other ſon of the mar- 
riage in tail male, with remainders over. Porter Chaplin, had 
one ſon and three daughters, and being ſeiſed of ſome fee 
ſimple lands, and particularly of an eſtate of about 30 J. per 
annum, not included in the ſettlement, and likewiſe ſeiſed of 
a leaſchold eſtate for three lives, did by his will deviſe all his 
fee-ſimple lands (except the lands of about 3o J. per annum) to 
his three daughters in fee, and gave ſeveral ſpecific legacies, 
without making any diſpoſition of the lands of about 30 J. per 
annum, or of the leaſehold eſtate for three lives, and died in- 
debted by bond in the ſum of 3000 J. and upwards, and lear- 
ing debts by ſimple contract to very near the amount of bis 
perſonal eſtate, and leaving all his children infants, 


perſonal eſtate and of the rents and profits of the real eftate, the mother ſwears, that ſhe has paid bond 
debts due from the teſtator out of the intailed eſtates, and afterward dies inſolvent. As the anſwer 
cannot be read againſt the daughters, and there is no other evidence, and ſince the guardian ought to 
have paid the bonds only out of the tee ſimple eflate ; payment ſhall be intended to have been made 


oaly out of the fund, which vught to have borne it. 


His widow entered as guardian to her ſon, and alſo to her 
three daughters, upon their ſeveral eſtates, and in her anſwer 
to a bill, brought by her infant children to have an account of 
the real and perſonal eſtate of her late huſband Porter Chaplin, 
ſhe ſwore, that ſhe, during the infancy of her ſon and daugh- 
ters, received the rents and profits of the eſtate ſettled on the 


ſon, and of the fee-fimple eſtate, that was deviſed to the 
daughters, 
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daughters, and that out of the rents and profits of the ſon's Chareny v. 
falle efate, ſhe payed the bond debts, Afterwards the mo- : 
ther died inſolvent. 


Lord Chancell;- : The anſwer of the mother cannot be read 
againſt the daughters, who do not claim under her; it can 
only be read againſt herſelf and her repreſentatives ; and ſince 
it is not read to charge her, but to charge her daughters, it 


tannot be read at all. 


But then it being inſiſted, that the bonds being paid out of 
the ſettled eſtate belonging to the ſon, the mother's admini- 
ſtrator ſhould ſtand in the place of the bond creditors, and be 
intitled to recover the money againſt the fee-fimple eſtate de- 
viſed by the teſtator, the obligor in theſe bonds, to his three 
daughters, and conſequently, by the ſtatute of fraudulent de- 
riſes, liable to the payment of the bond debts, 


Lord Chancellor: The anſwer of the mother not being to be 
read againſt the daughters, and there being no other evidence, 
I will preſume, that the mother applied the rents and profits of 
the daughter's eſtate towards the payment of theſe bonds, as 
far as the fame would extend ; for this is what in juſtice ſhe 
ought to have done, in as much as the rents, Cc. of the 
lands deviſed by the obligor were liable to the bonds in the 
deviſees' hands, and the rents of the lands ſettled on the ſon 
were not liable: this I will rather preſume, than that the 
mother did what ſhe ought not to have done, in applying the 
tents, c. of the ſon's eſtate, that was ſettled, towards the | 
diſcharge of theſe bond debts, to which it was not liable, | 
And his Lordſhip declared it was not material, whether ſhe [ 3671 
did in fact apply theſe rents, Qc. of the daughter's eſtate to- 
wards the bonds ; for ftill theſe rents, &c. when received by 
the mother, ſhall be taken to reimburfe her what ſhe had paid f 
out of the ſon's ſettled eſtate to the bond creditors; for this 
money was at home, when received by the mother, and muſt 
go towards reimburſing her, and ſinking her demands ariſing 
by her having paid the bond debts. It was further held by the —_— 
Lord Chancellor, that the lands permitted to deſcend to the bit in fee of 


ſon, the heir at law, muſt be liable to the bonds in the firſt 2 


he deviſes to 


2 and other part he permits — heir z the lands deſcended ſhall in the 9 
te pay the bonds, 
U 4 place 
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367 


CnAarliin wo. 
CHAPLIN, 


[ 368 ] 
Lands are given 
t A, and his 
heirs for three 
lives; A. dies; 
his heir does not 
talce by deſcent, 
ſo as to have his 
age, or to make 
the parol de- 
mur, but takes 
#5 ſpecial occu- 

t; tho' had 
it been in the 
caſe of lands 
in fee d ſcend · 
ing on an infant, 
the parol ſhould 
have d:murred 
in equity as 
well as at law. 
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place [A], before the lands deviſed to the daughters, and ba- 
fore the ſpecific legacies. 


In the next place, there aroſe a queſtion, whether, as the 
leaſehold eſtate made to the father for three lives, came to the 


ſon on the death of the father, the parol ſhould not demur 
during the infancy of the ſon ? 


Whereupon his Lordſhip held, that in the caſe of lands in 
fee deſcending on an infant, the parol ſhall demur (2) in equity 
as well. as at law; becauſe an infant is equally incapable of 
defending himſelf in one court as in the other; and the equi- 
table aſſets may be of as great value as the legal; but where a 
leaſe is made to a man and his heirs, during three lives, the 
heir does not take by [B] defcent, but as à ſpecial occupant, 
and ſuch ſpecial occupancy was not liable to pay debts, 
until the ſtatute of frauds made it aſſets ; and though it be 
called a deſcendible freehold, it is yot really a deſcent, being 
no more than if there had been a (a) deſignation of any other 
perſon by name to enjoy the eſtate for three lives, after the 
death of the father, inſtead of the heir at law. (3) 


(2) Ante 263, Low v. Burron. 


A] The reporter here adds the following note : the reaſon why, where a man 
dies indebted by bond, and deviſes ſome lands to J. S. and leaves other lands to 
deſcend to the heir at law, not mentioning them in his will, the lands deſcending 
to the heir ſhall be firſt applied to pay the bond debts, 1s, becauſe the applying 
the lends deviſed to J. S. to pay the bond debts, would diſappoint the will, which 
equity will not permit, if it can be avoided ; whereas it no way diſappoints the 
will to ſay, that the lands not mentioned ſhould be in the firſt place liable to pay 
the debts. But it "ſeems it would be otherwiſe, if the teſtator had deviſed the 
lands, though to his heir at Jaw; for though ſuch deviſe were void, (as to the pur- 
poſe of making the heir take otherwiſe than by deſcent) yet it thews the teſator”s 
intent, that the heir ſhould have this land; and therefore (I take it) the deviſed 
lands to J. F. and the other lands devited to the heir at law, ſhall in this laſt caſe 
contribute in proportion to pay the bond debts. Alto, for the above mentiqued 
reaſon, (I ſhould think) the lands permitted to defcend to the heir at law, and 
not mentioned in the will, ſhall be applied to pay the bond debts before a ſpe- 
cifick legacy, leſt otherwiſe the teſtator's intention ſhould be di/appointed (1). 

8] For the ſame reaſon, where a diſſeiſor makes a leaſe to a man and his heirs, 

during the life of J. S. and the leſſee dies, living J. S. this ſhall not take away 
the entry of the diſſeiſee. 1 %. 239. 

(1) Vide Hexwell v. Price, ante, x vol. Dawviſon v. Goddard, Gilb. 66. Scarth 
294, note. Long v. Shert, ante, 1 vol, v. Cotton, Ca. temp. Lalb. 198. be- 
402. Clifton v. Burt, ante, 1 vol. 678. dale v. Uvedale, 3 Atk. 117. 
C Neal v. Mead, ante, 1 vol. 693. (t) Reg. Lib. A. 1734. fol. $93. by 

(2)Vide Creed v. Ceville, 1 Vern, 173. the name of Chap/un v. Ay/coug 4 
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Laſtly in the principal caſe, the three daughters had two 
ſcreral ſums of 10,000 J. left them, to take effect on their 
father Porter Chaplin's dying without iſſue male that ſhould 
attain the age of twenty-one, charged on ſeveral terms for 
years commencing on that contingency ; but the daughters 
had otherwiſe very little to ſubſiſt on; and the mother had a 
very plentiful jointure of about 1000 J. per annum, out of 


which, for ſeveral years, the daughters were maintained; and 


on the ſon's dying without iſſue. male before twenty-one, the 
daughters became intitled to the additional ſums above-men- 
tioned ; whereupon, after the mother's death, on an account 
taken of her aſſets, her adminiſtrator demanded a liberal al- 
lowance for the maintenance of thoſe daughters, who were 
now ſo plentifully provided for. 


But by the Lerd Chancellor : The allowance to be made to 
the mother for maintenance, muſt have regard to what the 
daughters were intitled to at the death of their father; and, 
until the contingency fell in, ſhall not exceed the income of 
ſuch their original portions. 


Margaret and Ann Tourton verſus Flower 
e. 


O HN Claud Tourton, a great banker at Paris, made his 

will, and thereby gave ſeveral legacies, and made one 
Theluſon, a French proteſtant, reſiduary legatee, and one Ham- 
mond, an advocate of the parliament at Paris, executor, and 
died. 


The teſtator had two brothers, who were both dead; but 
each of them left a ſon, who were (or at leaſt alledged they 
were) next of kin to the teſtator Tourten; and theſe two 
nephews commenced a proceſs at Paris, to ſet aſide this will, 
pending which ſuit, both the nephews died, and their mothers, 
the now plaintiffs, took out letters of adminiſtration to their 
reſpetive deceaſed ſons out of the ſpiritual court at Paris, 
and then proceeded in their ſuit to ſet aſide the will of Tour- 
en. Whereupon a ſentence was obtained to ſet aſide that 
part of the will, by which the reſiduum was deyiſed to this 


Thelyfon, by reaſon (as was ſaid) that he was a proteſtant. 
| The 
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An allowance of 
maintenance to 
a guardian muſt 
be in regard to 
what the infant 
then hai, and 
not to what falls 
in afterwards. 
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Caſe 100. 


Lord Chancellor 
Tartnor. 


2 Eq. Ca. Ab. 
78. pl. 9. 
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One ſues as ad- 
miniſtrator of 
S. without 
ewing, that 
J. S. died in- 
teſtate; yet an 
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The ſentence at Paris alſo ordered, that Theluſon ſhould ac. 
count for ſo much of the aſſets as he had received, to the now 
plaintiffs, and deliver up to them all ſecurities, books and 
writings relating to the perſonal eſtate of Tourton the teſtator, 
Hammond the executor died, and one Panſſer, took out letter: 
of adminiſtration in the prerogative court of Canterbury, with 
the will of Tourton, the banker annexed. 


And now the plaintiffs, the mothers, brought their bill 


againſt the defendants Flower and Panfier the adminiſtrator 


with the will annexed, ſhewing, that ſeveral bonds, mortgages 
and ſecurities belonging to Tourton the banker, were taken in 
the name of the defendant Flower, for which the deſendants 


ought to account. 


The defendant Flower demurred, there being no repreſen- 
tative of the teſtator Tourton before the court; for though 
Panſier, the adminiſtrator with the will annexed, was made a 
defendant, yet it did not appear, but that Hammond the exe- 
cutor had made a will, and left an executor; in which caſe 
the adminiſtration granted by the Archbiſhop of Canterbury to 


Panfier would be void. 

But by the Lord Chancellor: Here being an adminiſtration 
taken out of the Archbiſhop's court, I will look upon the 
ſame to be good. 


adminiſtration taken out of the Archbiſhop's court ſhall be intended to be a good adminiſtration, 


( 371 J 
Adminiſtration 
granted in a fo- 
reign court (as · 
at Paris) not 
taken notice of 
in our courts. 


One may demur 
anew at the bar 
ore tenus, but 
then, on its be- 
ing allowed, he 
cannot have his 
coſts, 


Then it was ſaid for the defendant, that admitting the de- 
murrer to be ill, for that there was a repreſentative of the 
teſtator Tourton before the court, ſtill there wanted proper 
parties; becauſe there ought to be adminiſtration taken out 
by the plaintiffs, the mothers, to their ſons. Now, though 
the mothers had obtained letters of adminiſtration in the ſpi- 
ritual court at Paris, yet this was nothing to the purpoſe, as 
it could not be taken notice of in our courts ; and though, it 
was true, this was not the demurrer upon record, yet the 


defendant was at liberty to demur at the bar ore tenus. 


Lord Chancellor: The defendant may demur at the bar or? 
fenus; and this demurrer, for want of the plaintiffs having 
taken out a good adminiſtration to their ſons, is a ſufficient 


cauſe, for without it the plaintiffs can have no right, and our 
| courts 
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courts can take no notice of what is done in the ſpititual 
court beyond ſea: therefore the demurrer muſt be allowed, 
but without cgi; becauſe the demurrer on record was an ill 
one, and the plaintiffs not to blame to argue it; but then 
neither ought the plaintiffs to have coſts, the bill appearing to 
be ill, and to want parties, foraſmuch as proper adminiſtrators 
to the ſons are not before the court. 


Note; What is ſaid in 1 Vern. 78, Durdant verſus Redman, 
that coſts ought to be paid for a new demurrer inliſted on at 
the bar ore tenus is not now the practice. 


Taylor ver/us Sharp. 


N this caſe it was laid down as a rule by the Lord Chan- 

cellor, that if a decree be obtained, and that decree in- 
rolled, ſo that the cauſe cannot be reheard upon petition z the 
party grieved can in no caſe ſet aſide this decree, or obtain 
relief againſt it by an original bill; for then the decrees of the 
court would * be oppoſite and contrary the one to the other, 
which would breed the utmoſt confuſion. Wherefore the 
only remedy in ſuch caſe is by bill of review, which muſt be 
either for error appearing upon the face of the decree, or upon 
ſome new matter, as a releaſe, receipt, &c. proved to have 
been diſcovered ſince; for unleſs this relief were confined to 
ſuch new matter, it might be made uſe of as a method for 


x vexatious perſon to be oppreſſive to the other fide, and for - 


the cauſe never to be at reſt. (1) 
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Tov rox v. 
Flou zk. 


Caſe 101. 


Lord Chancellor 
TatnoT, 


2 Eq. Ca. Ab, 
177. pl. 19. 

If a decree be 
obtained, and 
inrolled, ſo that 
the cauſe cannot 
be reheard; then 
there is no re- 
medy, but by 
bill of review, 
which muſt be 
on error appear» 
ing on the face 
of the decree, or 
on ſome new 
matters as a 
releaſe, or a re- 
ceipt diſcovered 


43721 


(1) Vide Standiſh v. Nadley, 2 Atk. v. Birkhead, 3 Atk. 80g. 
177. Gould v. Iancred, 2 Atk. 533. 591. 8. C. 
* Norris v. Le Neve, 3 Atk. 27. Wortley 


Vick verſus Edwards. 


Deviſed lands to B. and C. and the ſurvivor of them, 
and the heirs of ſuch ſurvivor in truſt to ſell, The 
eſtate was decrecd to be ſold; and it being referred to the 
Maſter to ſee, whether the parties could make a good 


and 2 Vez. 


Caſe 102. 


TALBOT. 
2 Eq. Ca. Ab 
473- pl. 6. 


Lands are de- 
viſed to A. and 


B. and the heirs of the ſurvivor in truſt to ſell ; though the inheritance be in abeyance, yet the truſ- 


tees by a fine may make 2 good title by eſloppel. 


title, 
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(5) Bradftock v. 
I, Cro. 


Car. 434+ 843 · 
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title, the Maſter reported that the parties could not male: 
good title, there being no ſee- ſimple in the truſtees, for that 
the remainder in fee could only be veſted in the ſurvivor, aud 
it was uncertain, which of the two truſtees would be the ſur. 
vivor. 


Whereupon, exceptions being taken to the Maſter's report, 
the Lord Chancellor held, (1) that the truſtees joining in a 
fine of the premiſfes would paſs a good title to the purchaſer 
by eſtoppel (a); that here the fee was in abeyance, and az, 
where the eldeſt (5) ſon of tenant in tail levies a fine, and 
ſurvives his father, though he afterwards dies without iſſue, 
yet this will paſs a good title, as long as the tenant in tail has 
iſſue, and thereby conclude the youngeſt ſon, who mult de- 
rive his deſcent from the eldeſt, notwithſtanding the latter at 
the time of the fine levied had nothing: ſo in the principal 
caſe it was certain one of theſe two truſtees muſt be the ſur- 
vivor, and intitled to this future intereſt ; conſequently his 
heirs claiming under him would be eſlopped, by reaſon of the 
fine levied by their anceſtor, to ſay partes finis nihil habuerunt, 
although he that levied the fine had at that time no right or 
title to the contingent fee. (2) 


And it being ſaid by the counſel, that the heir of the deviſor 
would join in the conveyance to the purchaſer; his Lordſhip 
replied, that the heir's joining would ſupply the want of 
proving the will, but that in every other reſpect it would be 
void. And the next day his Lordſhip cited the caſe of Weale 
verſus Lower, in Pollexfen's Reports, 54, where a fine was ad- 
judged to paſs an eſtate not veſted, by way of eſtoppel, and 
to convey the intereſt of ſuch eſtate which accrued by the con- 
tingency happening afterwards. 


— 


(a) Quere, If any thing could operate by way of eſtoppel in this caſe, be. 
eauſe an intereſt paſſed? See 1 Inſt. 45. a. 47. . 


(1) Reg. 


Lib. B. 1734. fol. 424. 4. note 1. Fearne's Cont. Rem. 4th 


(z) Vide Harg. Co. Litt. 191. Edit. 1 vol. 522. 


a 
r 
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Luxton verſus Stephens. 


HE plaintiff was the eldeſt ſon and heir of F. S. and 
claimed as iſſue in tail under a ſettlement. The de- 
ſendant intitled himſelf under the tenant in tail, and ſhewed 


that the tenant in tail had ſuffered a recovery. The plaintiff 


brought a bill for a diſcovery of the writings and of the deed 
of ſettlement, and the defendant inſiſted that the intail was 
cut off by a recovery. 
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Caſe 103. 
Lord Chancellor 


Tarnor, 


2 Eq. Ca. Ab. 
241. pl. 31. 

An heir at law 
is made a de- 
fendant, and in- 
fiſts on his titleʒ 
he ſhall have his 
coſts, though it 
goes againſt 

him; but if 


an heir at law be plaintiff, and miſcarries in his ſuit, he ſhall not have coſts; but on bis ſuit ap- 


pearing to be groundleſs, ſhall pay coſts. 


The cauſe being heard, it was decreed that the writings 
ſhould be brought before a Maſter, and the bill retained for a 
twelve-month 3 and in the mean time, the plaintiſf to try his 
title in an ejectment. Accordingly the plaintiff brought an 
ejectment, when a verdict was found for the defendant. 


And the matter coming on upon the equity reſerved touch- 
ing coſts z on the behalf of the plaintiff it was objected, that 
he was an heir at law, and appeared now to be a diſinherited 
heir; that he had a probable cauſe of ſuit z and it was enough 
ſor him to loſe his eſtate, without being puniſhed with colts 
into the bargain, which would be afiitionem aflifto addere. 


Lerd Chancellor : When an heir is made a defendant to a bill 
brought to prove a will, there he ſhall have his coſts (a) ; but 
in the preſent caſe he is plaintiff, and comes here for the aid 
of the court, and to be furniſhed with the deed of ſettlement, 


[ 374 ] 


which aid he has had; and at length it appears that this his 
application to the court was groundleſs, for that his title is 


barred by the common recovery of his anceſtor, which prima 
facie is to be preſumed regular, and there is no fault in the 
defendant, nor any reaſon he ſhould loſe his coſts. On the 
contrary the plaintiff, in conteſting the common recovery 


— — 


(a) Even though he croſs examines the plaintiff's witneſſes, and refuſes to 


releaſe his right; otherwiſe, if he examines witneſſes of his own, 
285. Bidduiph verſus Biddulph. 


ſuffered 


See vol. 2. 
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LyxToN v. 
STEPMENS. 


[ 375 ] 
Caſe 104. 


Lord Chancellor 


" TALBOT» 
Defendant not 


bound to an- 


ſwer what tends 
to accuſe him of 
maintenance, 

or of buying 
pretenſed rights 
within the ſta- 
tute of 32 H. 8. 
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ſuffered by his anceſtor, appears to have been in che wrong, 


and ought te pay the coſts of the ſuit, 


Margaret Sharp ver/us Richard Carter and 
William Evans. 


NE William Jennings was ſeiſed in fee of the manor of 
| Turner's Court, in Oxford/bire, and having no iſſue nor 
wife then living, and having a ſiſter, the plaintiff, that was 
his heir at law, {but whom he never correſponded with, nox 
ſhewed any kindneſs to, having frequently declared he world 
leave his eſtate to his wife's ſon, one Fohn Evans, with whom 
in his life he had intruſted the management of his eſtate and 
concerns, to whom he had given the keys of his cloſet where 
all his writings were; this William Fennings, made his will 
dated the th of November 1731, whereby he deviſed the pre- 
miſſes to the ſaid John Evans in fee. But the plaintiff ſet up 
another will made ſubſequent to the former, and bearing date 
the 18th of January 1731-2, whereby the ſaid teſtator Jen- 
nings deviſed the premiſſes to his ſiſter the plaintiff Margaret 
Sharp in fee. There were ſome circumſtances by which it 
appeared, that the plaintiff Margaret Sharp, did herſelf ſeem 
to miſtruſt the will under which ſhe claimed. But at length 
ſhe brought an ejectment, which being tried at the aſſizes at 
Oxon, ſhe there recovered a verdict. Alſo ſome part of the 
premiſſes being in leaſe, and the leaſes in the poſſeſſion of the 
deſendant Evans, who claimed under the firſt will, the teſta- 
tor's ſiſter Sharp brought her bill in this court againſt the ſaid 
John Evans, ſhewing that the leaſes then ſubſiſting of good 
part of the premiſſes did hinder the plaintiff's proceeding in 
the ejectment, and praying that the matter might be tried by 
an iſſue, deviſavit vel non, | | 


The court directed the ſaid iſſue to be tried at the bar of 
B. R. by a ſpecial jury, which accordingly was tried, and a 
verdict found for the plaintiff the teſtator's ſiſter. 


Whereupon a decree was made, that the plaintiff ſhould 
hold and enjoy the premiſſes ; and that the defendant Evans, 
ſhould deliver up all the deeds and writings to her. The title 


deeds were demanded of the defendant Evans, and he, for not 
deliver- 
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ælirering them, impriſoned in the Fleet, where he died. And 
now the plaintiff Margaret Sharp the ſiſter, brought a bill 

inſt the defendant Carter and William Evans, the ſon and 
heir of the ſaid John Evans, ſetting forth theſe recoveries of 
the two verdicts; that the defendant Evans father died in 

iſon in contempt, without having delivered up the title 
deeds ; and that the defendant Carter, had got ſeveral of theſe 
deeds in his poſſeſſion, pretending to have made a contract 
with the ſaid John Evans, (the deviſee by the firſt will) for 
the purchaſe of the real eſtate late of the ſaid William Jennings, 
and to have advanced ſome money on that account; and the 
bill charged, that if the defendant Carter did make any ſuch 
contract, it was after he had notice of the will under which 
the plaintiff claimed ; and that ſuch money was advanced 
by the defendant Carter, on account of ſuits, and to carry 
them on. 

As to ſuch part of the bill as prayed a diſcovery of any 
and what monies paid or advanced by the defendant Carter 
to Evans, on account of the ſuits in the bill mentioned, or for 
carrying on the ſame ; it appearing that the deſcendant Carter, 
was not a party to the ſaid ſuit in the bill ſo charged to have 
been carried on: the defendant Carter demurred thereto ; for 
that the praying of ſuch diſcovery had a tendency to charge 
the defendant with maintenance. Alſo, as to ſuch other part 
of the bill, which ſought to diſcover any contract or agree- 
ment made or ſuppoſed to be made between the defendant 
and the ſaid Evans, for the defendant Carter's becoming a pur- 
chaſer of any part of the real eſtate in the bill mentioned to 
have been late the eſtate of the ſaid Milliam Fennings ; the 
defendant pleaded the ſtatute of 32 H. 8. cap. . ef. 2. made 
againſt ſelling or contracting to ſell any pretenſed (i. e. contro- 
rerted) rights or titles, © whereby the perſon bargaining, 
„giving or ſelling, their anteceſſors, or they by whom they 
claim, muſt have been in poſſeſſion of the ſame, or of the re- 
* yerfion or remainder thereof, or have taken the rents or 
* profits thereof, by the ſpace of one whole year next before 
* the ſaid bargain, Sc. made; upon pain that he that ſhall 
make any ſuch bargain, ſale, covenant, promiſe or grant, ſhall 
* forfeit the whole value of the lands, &c. ſo bargained, &c. 


* and that the buyers and takers thereof knowing the ſame, 
6 ſhall 


C3771 
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SHARP . 
CARTER. 
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A pe: fon inter- 
eſted in the pre- 
miſſes (as a 
mortgagee) tho : 
he be no party to the ſuit, may expend money in ſupporting the title, without being guilty of main- 


I thiuk 


te nence. 
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* ſhall forfeit alſo the value of the (aid lands, c. fo by him 
bought and taken as aforeſaid, one moiety to the king, the 
other to the informer.” And in regard that, if any ſuch 
contract or agreement had been made betwixt Evans and the 
defendant Carter, for his becoming a purchaſer of the pre. 
miſſes, it was made after that Evans was put out of poſſeſſion 
by order of this court, and a receiver appointed for the ſame; 
the defendant pleaded the ſaid ſtatute of 32 H. 8. and that 
the plaintiff's ſeeking ſuch diſcovery did tend to ſubject the 
faid defendant to the forfeiture of the value of the land in the 
bill charged to have been contracted for; and the defendant 
diſclaimed any right to the premiſſes otherwiſe than by a mort- 
gage that he had thereon, and diſclaimed any right to the title 
deeds; and by his anſwer faid, he had delivered back all the 
faid deeds to the mortgagor Evans, from whom he received 
the ſame. Alſo, the defendant by his anſwer ſaid, that at firſt 


he lent 100/. to the ſaid Evens on his bond only, and that he 


afterwards lent anather 100 /. to the faid Evans, and took the 
faid Evans's mortgage of the ſaid manor for his ſecurity. 


It was ſaid for the defendant Carter, that the bill as to him, 
being only for the title deeds, and he having ſworn that he 
had delivered all of them back to Evans the mortgagor, from 
whom he had received them ; the reſt of the charge of the bill 
could not be relevant; but now appeared to be thrown in 
only to ſatisfy the plaintiff*s curiolity, or to ſubject the de- 
fendant to further trouble on ſome criminal proſecution ; and 
that the advancing of money towards carrying on a ſuit to 
which the defendant was no party, muſt be maintenance, 
unleſs where the perſon ſo advancing, &c. be the huſband, 
father, or guardian, and ſo on that account allowed to diſburſe 
the money; and that if this were but doubtful, the court: 
ought not to compel an anſwer, 


On the other fide it was urged, that the advancing money, 
unleſs the party advancing was to hæve part of the thing 1c- 
covered, is not maintenance. t 


Lord Chancellor : Unleſs every adyancing of money towards 


carrying on a ſuit for a third perſon, be maintenance, (which 
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I think is not) then the deſendant Carter cannot in the pre- 
ent caſe be guilty thereof; becauſe he appears to be a party 
intereſted (a) by virtue of the mortgage ſo made to him as 
aforeſaid ; and though he be no party to the ſuit, yet as he 
claims à mortgage on the eſtate, he may lay out money in 
ſupporting the title: whereſore this not being maintenance, 


the demurrer is ill. | 


But the plea of the ſtatute of 32 H. g. againſt contracting 
for pretenſed, i. e. controverted rights, ſeems to be good, — 
Not that I think the appointing a receiver is, in every caſe, a 
turning the party out of poſſeſſion, For inſtance, where an 
infant is intitled, in ſuch caſe there can be no colour to ſay, 
that the appointing a receiver (which is truly and properly the 
hand of the [C] court) puts the infant out of poſſeſſion. But 
where there is an adverſary ſuit, and two perſons (as in the 
preſent caſe, the plaintiff Sharp and Evans) are contending 
for the right, and the plaintiff Sharp, brings her bill againſt 
Evant, in order to recover the poſſeſſion 3; and Sharp hav- 
ing on the firſt verdict obtained by her, procured a receiver 
io be appointed, and ſuch receiver having been, on the laſt 
verdict that was recovered at the bar of the King's Bench, 
ordered to ſurrender up the poſſeſhon to the plaintiff Sharp : 
I cannot in this caſe, call the poſſeſſion of the receiver, the 
poſſeſſion of the defendant Evans ; but rather the poſſeſſion of 
the plaintiff Sharp, who appears to have the right to the pre- 
miſſes, Neither can I ſay or hold, that the defendant Evans, 
was the perſon in poſſeſſion for a year next before the defend- 
ant Carter's contracting for the purchaſe of the eſtate; and 
ſince it may be putting a difficulty on the defendant Carter, to 
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SHanr wv. 
CARTER. 


(a) See 6 Mod. 
v56 


The appointing 
a receiver is not 
in all caſes a 


turning the 
ty out of __ 
ſeſſion; as where 
a receiver is ap- 
pointed of an 
infant's eſtate z 
in ſuch caſe the 
receiver's poſ- 
ſeſſion is the 
ſſeſſion of the 
nfant; but on 
the appointing a 
receiver in an 
adverſary ſuit, 
as where the 
plaintiff in e- 
j*Ament has 
recovered a ver- 
dict; here the 
receiver's poſ- 
ſeſſion ſecms to 
be the poſſeſſion 
of him that has 
the right to it. 


1380 ] 


compel him to anſwer to this part of the bill, I do therefore 


allow the plea of the ſtatute of 32 H. 8. againſt the contraCt- 
ing for pretenſed (or controverted) rights or titles. (1) 


1 
1 


] For this reaſon the court will proceed to put a receiver in poſſeſſion in a 
mmary way, and will order the tenants to attorn to him, and grant him a writ 
of affiſtance, without firſt awarding an injunction for the poſſeſſion, which in other 


caſes is the uſual proceſs. 4th of 02. 1718. by the Lord Parker, 
(1) Reg. Lib. B. 1734. fol. 392. 
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Caſe 105. Blue ver/us Marſhall & Ur', 
— On 'the W Exception to the Maſter's Report after 
ALBOT. Hearing. 


2 Ef. Ca. Ab. Bow woe conduaroye gory def 
W will gave a legacy of 200 J. to truſtees, in truſt for the 
tpeaking, an 4 teſtator's wife for her life, and afterwards for his daughter 
renting the defendant, Ann Marſhall, for her life, and afterwards to her 
or releaſing a children the plaintiffs, The bill was brought to compel the 
yr: be defendant Marſhall, and his wife, (who, on the executor's 
— — renouncing, had taken adminiſtration to her father with the 
have been for will annexed) to pay this 200 J. into the hands of the truſtees, 


the benefit of to the intent the plaintiff, the widow, might have the intereſt 


__the truſt eſtate, 


ie Is an excuſe. for her life. The defendant infiſted upon want of aſſets. 


[ 382 } On the hearing of the cauſe the decree was, that the defend- 
ants ſhould account for ſuch part of the perſonal eſtate of the 
teſtator Blue, as came to the defendants' hands, or to their uſe. 
The Maſter reported, that the teſtator Blue, was poſſeſſed of a 
term for ſixty years in a meſſuage and lands at Bethnal Green, 
in Middleſex, which the teſtator had let to one Dallow, for 
thirty years, at 100 J. per annum, which leaſe was decreed, 
among other things, to be ſold for the payment of the teſta- 
tor's legacies; and that at the time of the death of the teſta- 
tor there was 125 /. due for one year and one quarter's rent 
of the ſaid meſſuage and lands; that after the teſtator's death 
there was 100 J. more due for a year's rent; and that the 
faid Dalloau the tenant ſoon after became inſolvent, and un- 
able to pay the ſaid arrears of rent, being 225 J. upon which 
the defendant Marſball, and his wife, without conſulting the 
plaintiff, releaſed to the ſaid Dallow, not only the ſaid arrears 


of rent amounting to 225 J. but alſo gave him 20 J. out of 
his 
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his [Marſhall's] own pocket, upon condition that the tenant 
ſhould forthwith quit the poſſeſſion of the ſaid meſſuage, which 
accordingly he did; and thereupon the leaſehold premiſſes 
were ſold for the purpoſes in the decree ; but the Maſter 


charged the defendant with the ſaid arrears of rent of 225 J. 


it being the voluntary act of the defendant to releaſe them; 
but allowed the defendant the 20/. which he had paid out of 
his own pocket. Upon which the defendant excepted to that 


part of the Maſter's report. 


And for the plaintiff it was objected, that whenever an exe- 
cutor; adminiſtrator, guardian, or truſtee, will of his own 
accord releaſe a debt, this being his voluntary act, he ſhall 
anſwer for it; and the rather in the preſent caſe, for that the 
deſendant, who made the releaſe, ought to have firſt aſked the 
plaintiff for her conſent to the making of the releaſe ; or, in 
caſe of obſtinacy in her, to have applied to the court for their 
directions in the matter; and though it might be true, that 
the tenant was at that time inſolvent, yet hereafter he might 
become ſolvent, and able to pay the rent; whereas, in caſe the 
tenant ſhould ever become capable of paying the rent, this 
releaſe would extinguiſh it; and as to the gaining of the poſ- 
ſeſſion, that was of no great value, there being a proviſo in 
the leaſe for the landlord's re-entry in caſe of non-payment of 
the rent; ſo that the tenant's giving up the poſſeſſion was no 
more, that what the landlord could recover by law, without 
the conſent of the tenant. 


Lerd Chancellor contra : The defendants are decreed to ac- 
count for all the perſonal eſtate that came to their hands, or to 
their uſe ; but theſe arrears of rent were neither received by 
them, nor did they come to their uſe; and the tenant becom- 
ing inſolvent, the eftate has not ſuffered by this releaſe, in 
regard, if the arrears of rent had not been releaſed, the de- 
fendant could never have gotten them, when the tenant was 
unable to pay them; and if the teſtator's eſtate has not ſuſler- 
ed on account of this releaſe, there is no reaſon it ſhould gain 
thereby, The defendant ſeems to have done nothing, but, 
what was prudent. A vexatious tenant may put his land- 
lord to great trouble and delay, by a wrongful detainer of 
the poſſeſſion, and by damaging the eſtate in the mean time, 

X 2 and 


382 


Bor . 
MA A1 Lo» 


{ 383 J 


383 


Brun v. 
MarSnALL. 


*”. 


De Term. 8. Michaelis, 1735. 


and may force the landlord to ejectments, writs of error, and 
bills in equity, by means of which he may loſe not only his 


| accruing rent, but his coſts of ſuit ; ſo that this releaſe leems 
to be for the benefit of the teſtator's eſtate. 


[ 384 ] - 


| Neither will I make a difference between the 20 J. alioued 
by the defendant, and the releaſe of the arrears of rent ; for 
both were but one intire conſideration for the tenant's quitting 
the poſſeſſion ; and by the ſame reaſon that the defendant has 
been allowed the one, he ought to be allowed the other. It 
is moreover a ſtrong, preſumptive argument, that the defend- 
ant has acted fairly, and according to what he thought was 
for the advantage of the eſtate z ſince the other defendant, his 
wife, is to have The benefit of the 200 J. (now ſued for) after 


the widow's death, for the advancement of her and her child. 


ren, and conſequently is a ſufferer by the tenant's becoming 
inſolvent, as well as the widow. 


Therefore allow the exception, and let not the defendant be 


charged with theſe arrears of rent. 


Caſe 106. 


Lord Chancellor . 


Tatort. 


Ca. temp. Tal. i 


152. 
2 Eq · Ca. Ab. 
$58. pl. 28. 
One deviſes the 
ſum of 6000 l. 
South- ſea ſtock 
©] S. and the 
teſtator has but 
5360l ;z no more 
than the 53601. 
ſhall paſs; and 
the reſt of the 
teſtator's per- 
ſonal eſtate not 
be obliged to 
make it up 
6000 J. but it 


Aſhton ver/us Aſhton. 
On an Appeal from the Decree at the Rolls. 


| HE caſe was thus: The teſtator had no more than 
1 5360 J. South-/ea annuity ſtock, but by his will be- 


queathed the ſum of 6000 J. South-/ea annuity ſtock to trultees, 
in truſt to ſell and inveſt in land to be ſettled on his nephew, 


the plaintiff for life, remainder over; and until the purchatc 


ſhould be made, the nephew to have the intereſt or dividend 
of the Saut heſea annuity ſtock for his life. The queſtion was, 
whether the reſt of the teſtator's perſonal “ eſtate, which was 
very conſiderable, ſhould be liable to make it up 60001. or 
whether no more paſſed by the will, than the ſtock which the 
teſtator was poſſeſſed of at the time of making his will, and at 


might be other- his death ? 


tator had no 
ſtock at all. 


( *385 ] 


The Maſter of the Rolls had decreed, that no more pafed 


by the Will than the 5360 J. South-ſea annuity ſtock, which the 
teſtator was poſſeſſed of. And now the cauſe coming on be- 


fore the Lord Chancellor upon an appeal, 4 
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It was argued for the plaintiff, that the deficiency ought to | 


be made up out of the reſt of the teſtator's-perſonal eſtate; 


for that here was plainly a miſtake in the teſtator, who in- 
tended the full legacy of 6009 /. that this was a ſpecific le - 


gacy, which in law is favoured, and allowed a preference 
before others; that if the teſtator had at that time no ſtock 


at all, the whole legacy muſt have been made good out of the 
_ reſt of the perſonal eſtate; and there ſeemed to be ſtill more 


reaſon to ſupply the ſmall deficiency; and it was compared 
by Mr. Fazakerly to the caſe in 2 Leon, of a man's deviſing his 
land in ſuch a place, where he happened to have no land, but 
had tithes, and it was held, that the tithes ſhould paſs. 


But the Lord Chancellor affirmed the decree at the Rolls, 
obſerving, firf, that though ſpecific legacies have in ſome 
reſpects the advantage of thoſe that are pecuniary, ſo as to be 
paid in tote, and not in average, on a deficiency of aſſets; yet 
in other reſpects, they are diſtinguiſhed to their (a) difadvan- 


tage from pecuniary legacies z as ſuppoſe they ſhall have been ary 


loſt or aliened by the teſtator in his life-time, they muſt then 
fail in toto. 


® Secondly, That where one deviſes a debt due to him, after 
which the debtor, uncalled upon, pays in the debt to the teſta- 
tor in his life-time z this would certainly be no ademption of 
the legacy; here being no act done by the teſtator himſelf, but 


by the debtor, who might oblige the other to receive his mo- 


ney; and that fo indeed he thought it would be, where the 
teſtator himſelf ſhould call for the debt, ſecing this might be 
done from an apprehenſion of ſuch debt being in danger, and 
with a deſign to ſecure it, and being perſonal eſtate, and not 
diminiſhed by remaining in the teſtator's coffer, inſtead of the 
hands of the debtor, it may well paſs by the will. (1) 


But that, 2hirdly, in the principal caſe it did not appear the 
teſtator ever had more than the 5 360 J. South-ſea annuity ſtock z 
and regularly ſpeaking, without ſome plain words manifeſting 
an intention to that purpoſe, no property ſhall paſs, but what 
the teſtator was himſelf poſſeſſed of; that it is more natural 
to ſuppoſe a man intends to give what he has than what he 
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Asen ro v. 
ASHTON, 


Specific lega- 
cies, as 2 
reſpets they 
have the advan- 
tage, ſo in o- 
thers they have 
the diſadvan- 
tage of pecuni- 


ones. 
(a) See vol. 1. 
540. Hinton 


v. Pinke, 


Where the teſta- 
tor deviſes a 
debt, and after- 
wards receives 
it, or even calls 
it in, in neither 
caſe is this an 
ademption of 
the legacy. 


(*386 ] 
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(1) Vide Earl of Thomond v. Earl of Suffolk, ante, 1 vol. 465. Rider v. Wager, 
Fate, 2 vol. 330. 


X 3 has 
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Aen. bas not; that in the caſe cited from Leonard's Reports, the 
, tithes were held to paſs, as-theſe are iſſuing out of the land, 
3 and are part of the profits thereof; but principally, becauſe the 
in A. but has teſtator having no lands there, the (a) whole muſt otherwiſe 
| b ee have been rejected; and ſo poſſibly in the principal caſe, had 
land in A. the the teſtator, when he made his will, Gr. had no ſtock. at all 
tithes: 2# they, the whole might have been to be made good out of the reſt of 


are iſſuing out 


of the land, and the perſonal eſtate ; whereas the ſtock he was then poſſeſſed, 
firs thereof, Gali ol does in ſome meaſure. ſatisfy the will, (1) | 


paſs. 


00 See Day v. Trig. vol. 1.236, 


(1) Reg. Lib. A. 1734. fol. 151. 1 Vez. 424. as-is » Thorington, 2 
1735; fol. 112. Et vide Hinton v. Vez. 562. — v. Falconer, 2 


Pinke, ante, 1 vol. 540. Partridge v. Vez. 623. Biſhop of Peterborough v. 
Partridge, Ca. temp Talb. 226. Purſe Mortleck, 1 Bro. Cha. Rep. 565. 46. 


v. Snaplin, 1 Atk. 414. 2 * burner v. Macgwire, 2 Bro. Cha, Rep. 
Jahrg, 3 Atk. 120. Avelyn v. 108. 


Bo _. | Goodwyn verſus Liſter, 

Lord _H * O MAS Goodwyn, the plaintiff's father, entered inta 
en articles with Thomas Poole, dated the 17th of March 

a -— og 1729, for the purchaſe of a tenement called Hardings-Mill- 
he barge en- nod, by which Poole, covenanted for himſelf and his heirs, to 

— apa convey the ſaid tenement before the 21ſt of March then next 

. — enſuing ; and in conſideration thereof, Goodwyn covenanted 

e 705 J. the purchaſe money. 

truſts, not to 


ſuch as are im- Poole died in the December following, before any conveyance 

— — was made in purſuance of the articles: upon whoſe death the 
pre miſſes in queſtion deſcended to Hannah the wife of Thoma 
Lifter, and. Elizabeth, the wife of William Ford, (two of the 
daughters of the ſaid Poole) and to Richard Bognal, an infant, 
the eldeſt ſon of Mary Bagnal, the third daughter of the ſaid 
Poole, Geodwyn the contracting purchaſer died, and the 
plaintiff, as his eldeſt. ſon, and heir at law, brought this bill to 
have the eſtate conveyed according to the direCtions of his fa- 
ther's will, upon payment of the purchaſe-money by the exe: 
cutors therein named, To this bill amicable anſwers were 
put in, ſubmitting to the direction of the court. 


The only. queſtion- was, whether the two daughters of 
Fhomas Poole, and Richard Bagnal, the heir at law of the third 
daughter, 
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daughter, were truſtees within the act of 7 Anne, cap. 19. 
intitled, © An act to enable infants, who were ſeiſed or poſ- 
« ſeſſed of eſtates in fee in truſt, or by way of mortgage, to 
« make conveyances of ſuch eflates ;” for if they were within 
that ſtatute, then they might be decreed to convey, though 
Richard Bagnal was an infant : but if the articles did not raiſe 
a truſt within that ſtatute, in ſuch caſe the plaintiff could only 
have a decree, that the two married daughters, who were of 
age, ſhould convey immediately what was veſted in them by 
deſcent ; and that he ſhould hold the ſhare of the infant till 
he came of age, with liberty for the infant then to ſhew 
cauſe, why he ſhould not convey ſuch ſhare according to 
the articles, 


Lord Chancellor : There can be no doubt with regard to 
expreſs truſts by deed, but that an infant, being a mere truſtee, 
may be ordered to convey ; and there is no inconvenience in 
directing an infant to part with an eſtate, which is of no 
benefit to him. But the preſent queſtion is, whether this, 
being a truſt only by conſtruction of equity, be within the act; 
and here I incline ſtrongly to the negative. Indeed, with re- 
gard to its being a truſt, there can be no doubt, but that it is 
ſo; for whenever one man enters into articles for the ſale of 
an eſtate, and agrees to convey it to another, in conſideration 
of a ſum of money engaged to be paid by that other perſon 
from the time the articles ought to be performed, the one be- 
comes intitled to the eſtate, and the other a creditor for the 
purchaſe-money ; and ſo there can be no difficulty in decree- 
ing a performance of the articles. But I cannot think con- 
{truQive truſts to have been within the view of this act of par- 
liament, which does not make proviſion for infants to convey 
in purſuance of the decrees of this court, but only gives power 
to make orders in a ſummary way, in caſes that are originally 
plain, and uncontroverted by the parties. 


Wherefore, this caſe ſeeming to his Lordſhip to be left to 
the common law, as that ſtood before the mak.ng of the act, 
it was decreed, that the two daughters ſhould convey imme- 
diately, and that a day ſhould be given for the infant Bagnal 
to ſhew cauſe within ſix months after he ſhould come of age, 
with liberty to the plaintiff to apply to the court, in caſe any 
precedents could be found, where ſuch conſtructive truſts had 

RX 4 been 


397 


Coopwrn v. 
Lier. 


3881 


389 ] 


389 De Term. 8. Michaelis, 1735. 


„ =o been held to be within that ſtatute. See vol. 2. 549. Ex 
LISTER, 
Parte Vernon [A]. 


nnn. 


[A] A. owed ſeveral debts, and by his will deviſed lands in fee to an infant, 
charged with all his debts and legacies : the perſonal eſtate was greatly deficient, 
and the chief end of the bill was, that the infant might be enabled to ſell fo much 
of the real eſtate, as would ſuffice for the payment of the debts and legacies, It 
was admitted the infant could not (as yet) be ſaid to be a bare trullee for the 
creditors, &c. ſince he had the ſurplus (the greateſt part of the eſtate) to his 
own uſe ; but it was inſiſted, that when the Matter ſhould have aſcertained the 
debts, ſet out what were the proper lands to be fold, and what would be ſufficient 
for the payment of the debts and legacies, then the infant as to theſe lands would 
be a bare truſtee ; and as this at was remedial, and made to ſupply what was 
before a defect in the law, it was but reaſonable to enlarge it by the moſt favour. 
able conſtruction. 

Cur*: It is very true, this is a remedial Jaw ; but ſtill the principal caſe is not 
within it, in regard the act only extends to caſes where the infant is a bare tryſtee 
originally, and at the death of the teſtator, not where he is made ſuch by ſeveral 
ſubſequent acts done by a Maſter, in ſetting forth what debts and legacies there 
are; how far the perſonal eſtate is deficient, and what part of the land is fit to 
be ſold ; which report will conſiſt of ſeveral matters, which the infant, when of | 
age, may be adviſed to controvert ; and therefore this will not render the infant 
a truſtee for theſe lands within the act. For which reaſon the court refuſed to 
make a decree, that the infant ſhould join in the ſale, but directed the Maſter 
to take an account of the debts and legacies, and of the perſonal eſtate, and what 
deficiency there was therein, as alſo what part of the real eſtate was fitteſt to be 
ſold ; the infant to convey when of age, unleſs he ſhould ſhew cauſe to the con- 
trary within fix months, after he ſhould come of age. At the Rolls, Anonymous, 
Trinity Vacation, 1780. | | 

See 4 Geo. 2. cap. 10. whereby ideots, lunaticks, &c. or their cammittees, by 
the direction of the Lord Chancellor, may aſſign over their truſts or mortgages, 
and be ordered to make ſuch conveyances, in like manner as truſtees or mort- 


gagees of {ane memory. 


Caſe _ Duke of Somerſet ver/us Cookſon. 

1390 | | 
8 HE Duke of Somerſet, as lord of the manor of C rbridge, 
2 Eq. Ca. Ab. in Northumberland, (part of the eſtate of the Piercy: late 


* 1 hg . Earls of Northumberland) was intitled to an old altar- piece 


TO. . made of ſilver, remarkable for a Greet inſcription and dedica- 
tar — or tion to Hercules, His Grace became intitled to it as treaſure 
aufen. trove within his ſaid manor. This altar-piece had been ſold 
by one who had got the poſſeſſion of it, to the defendant, a 
goldſmith at Newcaſtle, but who had notice of the Duke's 
claim thereto. The Duke brought a bill in equity to compel 


the delivery of this altar-piece in ſpecie, undefaced. 
The 


3 
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The defendant demurred as to part of the bill, for that the 

intiff had his remedy at law, by an action of trover or detinue, 
and ought not- to bring his bill in equity; that it was true, 
for writings ſavouring of the realty a bill would lie, but not 
for any thing (1) merely perſonal ; any more than it would 
for an horſe or a cow. So, a bill might lie for an heir- loom; 
i in the caſe of Puſey verſus Puſey, 1 Vern. 273. And though 
in zrover the plaintiff could have only damages, yet in detinue 
the thing itſelf, if it can be found, is to be recovered ; and 
if ſuch bills as the preſent were to be allowed, half the actions 
of trover would be turned into bills in chancery. 


On the other ſide it was urged, that the thing here ſued 
for, was matter of curioſity and antiquity ; and though at 
law, only the intrinſic value is to be recovered, yet it would 
be very hard that one who comes by ſuch a piece of antiquity 
by wrong, or it may be ag a treſpaſſer, ſhould have it in his 
power to keep the thing, paying only the intrinſic value of 
it: which is like a treſpaſſer's forcing the right owner to part 
with a curioſity, or matter of antiquity, or ornament, nolens 
vlens, Beſides, the bill is to prevent the defendant from 
defacing the altar-piece, which is one way of depreciating it ; 
and the defacing may be with an intention that it may not 
be known, by taking out, or eraſing ſome of the marks and 
figures of it; and though the anſwer had denied the de- 
facing of the altar-piece, yet ſuch anſwer could not help the 
demurrer; that in itſelf nothing can be more reaſonable than 
that the man who by wrong detains my property, ſhould be 
compelled to reſtore it to me again in ſpecie; and the law 
being defeCtive in this particular, ſuch defect is properly ſup- 


plied in equity. 
Wherefore it was prayed that the demurrer 'might be over- 
ruled, and it was over-ruled accordingly. 


390 


Duke of 


Sous r 


V. Cook tox. 


391 ] 


(1) Vide Cud v. Rutter, ante 1 vol. 570. Colt v. Netterville, ante 2 vol. 304. 
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A. to pay him 
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Law verſus Law. 


By the intereft which he had with the commiſſioners of 

* exciſe, procured for his brother B. a ſuperviſor's place 

in that office, and in conſideration thereof, B. gave a bond 

for the payment of 10/. per annum to A. by half-yearly pay. 

ments, as long as B. ſhould continue in the office. B. 

died, having fox ſome years omitted the payment of this annual 

ſum of 10/. whereupon 4. ſued the bond againſt the widow 

and executrix of B, who at law pleaded. a. ſham. plea of pay- 

ment, and now brought this bill to be relieved againſt the 
bond. 


20h. per ann. as long as B. enjoys the place ; equity will relieve againſt the bond. 


[392 ] 


a) On a motion 
for an injunc- 
tion which the 
court granted in 
Jan. 3735 


For the defendant it was objected, that the bond was ad- 
mitted to be good at law by the plaintiffs not being adviſed 
to plead the ſtature of 5 & 6 Edu. 6. againſt the ſale of 
offices; neither truly in this caſe could the act be pleaded, 
being made long before the exciſe became a branch of the 
revenue; that the law being with the defendant, it would 
be hard to take the benefit thereof from him, eſpecially when 
he was not plaintiff in equity, prayed no aid of this court, 
and had: been guilty of no fraud; that though the bond in 
que ſtion had on a (a) former occaſion, been called a place- 
brocage bond, and repreſented as equally miſchievous with a 
marriage-brocage bond, yet it could with no reafon or juſtice 
be reſembled to a marriage-brocage bond, which had indeed 
at length, in the caſe of Potter verſus Hall, [B] (though after 
great litigation. and difference in opinion) been condemned 
in equity, with a view to obviate a growing miſchief, oc- 
caſioned by ſervants and other mean perſons taking theſe 
bonds for procuring marriages into great families, which 
produced very unequal matches, to the unſpeakable uneaſineſs 


and diſcomfort of friends on account of ſuch alliances : 


—— — 


tt — dtd — A. 4 dn AM kts. AM. A... ht __ —— — ů — — — 


[B] This was a bond for aſſiſting in promoting a marriage, which afterwards 


took effect. 


The cauſe was heard firſt before Sir John Trevor, Maſter of the 


Rolls, who relieved againſt the bond; afterwards.the Lord Sommers reverſed the 
decree at the Rolls, but the Lords reverſed the decree of reverſal. Caſe: in 
Parl. 76. See alſo the caſe of Rolerts verſus Roberts, ante, 76. 


whereas 


- 
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whereas the preſent caſe could be attended with no ſuch in - Lav v+ Laws 
conveniencies ; for if the officer who gave the bond, ſhould 
he thereby induced to act corruptly, or be guilty of extortion, 
he would be puniſhable in another manner, by indictment for 
ſuch corruption or extortion, and if found guilty, would for- 
feit his place: that it could be no objection that the whole ( 393 ] 
alary or profits belonging to an office ought to be received by 
him that executed it, for this was frequently otherwiſe, and 
tolerated both in law and equity. Nay, in ſome of the 
greateſt offices of the courts in Neſminſſer. hall, the deputy 
who executed the office had commonly but a ſcanty allowance, 
the greateſt part of the profits going to the principal, who 
underwent none of the trouble, 


But by the Lord Chancellor: Bonds and engagements of 
this nature are highly to be diſcouraged. Merit, induſtry 
and fidelity, ought to recommend perſons to theſe places, 
and not intereſt with the commiſſioners, who, it is to be pre- 
ſumed, had they known from what motive the plaintiff at 
law applied to them on behalf of his brother, would have 
rejected him. The officer's giving money to a friend of the 
commiſſioners for his intereſt, is altogether as bad as giving 
money, or a bond for money, to the commiſſioners thera+ 
ſelves, which undoubtedly would have been relieved againſt. 
It is a fraud on the publick, and would open a door for the 
fale of offices relating to the revenue. The taking away from 
the officer what the commiſſioners and the treaſury think to be 
but a reaſonable reward for his care and trouble, and an in- 
couragement to his fidelity, muſt needs be of the moſt per- 
nicious conſequence, and induce him to make it up by ſome 
unlawful means, ſuch as corruption and extortion. And 
though the exciſe was no part of the revenue at the time of 
making the ſtatute of 5 & Edt. 6. yet there may be good 
ground to conſtrue it within the [C] reaſon and miſchief 
of that law, which is rather a remedial than a penal 


e: 
But 


— * — _— 
: 
LAG — 


[C] It is no new thing, but uſaal, that an intereſt raiſed by a ſubſequent 
ſtatute, ſhould be under the ſame remedy and advantage as an intereſt exiſting 
before. Thus at common law, no acceptance of a collateral recompenec could bar 
2 wife of her dower, But the ſtatute of 27 H. & made a jointure to be a bar, 

which 
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Law v. Law. But ſuppoſing it to be a good bond at law, fo are all 
marriage-brocage bonds; which yet are juſtly condemned in 
equity, as introductive of infinite miſchief ; and their having 
been much litigated and conteſted, fortifies the opinion that 

prevailed at laſt; for it ſhews what was the ſenſe of the ſu. 


preme court of judicature, after the inconveniencies of ſuch 
bonds had been fully weighed and experienced. 


Wherefore ſince engagements of this kind are like to oc- 
caſion corruption and extortion in offices, by having the pro- 
fits of places ſeparated from the places themſelves, let the bond 
be delivered up, and a perpetual injunction awarded thereon ; 
and tho' this be a new caſe let the defendant pay colts (1), 


— 


— — 


— — — 


— — — 


which at that time extended only to a jointure made by act executed in the 
huſband's life-time. Afterwards the 32 of H. 8. enabling a man to deviſe hiz 
lands, it was held, that if a man were to deviſe lands to his wife in ſatisſaction 
of her dower, and ſhe ſhould accept them, this would be a bar within 27 U. 5. 
4 Co. 4. 4. 6. becauſe it is within the ſame equity and reaſoo, and the diverſity is 
in the manner only, not in the thing. So Exchequer bills, though created and 
made valuable by a ſtatute ſubſequent to that of 12 Cay. 2. cap. 30. for erecting 
the poſt-office, yet are portable within the intent of the ſaid act of 12 Car. 2. 
and, on a letter in which ſuch bills were incloſed, being loſt out of the office, 
the Poſt-maſters were held chargeable. From the Lord Ch, Juſt. Holt's argu- 
ment in the caſe of Lanc v. Cotton and Frantland, in the Reporter's manuſcript. 
See alſo Salt. 17. And it is obſervable, that tho? the other three Judges of B. R. 
differing in opinion with the Chief Juſtice, judgment was given in that caſe for 
the defendants, yet on a writ of error being brought in the Exchequer-chamber, 
the defendants are ſaid to have made fatisfaRian to the plaintift, which put an 
end to all further proceedings. 


(1) Reg. Lib. B. 1735. fol. 26. Et 276. Mrris v. M* Culloch, Amb. 432 
vide Bellamy v. Burroxe, Ca. temp. Tal. Garf:rth v. Fear, 1 Term. Rep. C. P. 


97. Purdy v. Stacy, 5 Burr. 2698. 327. Parſons v. Thompſon, 1 Term Rep. 


Harrington v. Du Chaſtel, 1 Bro. Cha. C. P. 322. 
Rep. 124. Debenham v. Ox, 1 Vez. 


C395] Sir William Humphreys wver/us his Son 


Caſe 110. Orlando Humphreys. 

. nemgy ys R. Humphreys had brought a bill againſt his father Sir 
A. beings a bill William Humphreys, to recover divers ſums of money 
ag inſt B. to 


recover divers from the father, and inter al! a bond of 20, ooo J. entered into 
— 10,000 1. on a ſtale bond of above twenty years ſtanding. The defendant demurs as 
to what related to the bond, for that the plaintiff might ſue at law. The demurrer being allowed, 
the obligee in the bond ſues the bond at law and gets a verdict, after which the defendant brings his 
bill to be relieved againſt the bond, as having been ſatfsfied ; the court ordered an inj unction, for that 
there was reaſon to grant relief in equity, though the defendant had demurred to the bill brought on 
the bond. 1 


J ˙[ a as a mr 
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in 1704, for the payment of 10,0001. and intereſt at the end 
of the year. 


The defendant demurred as to that part of the bill that 


ed relief on the bond, or to recover the money due there- 
on; for that the plaintiff had a remedy for the ſame at law; 
the bond appearing to be in his cuſtody, and taken in his own 
name, This demurrer was argued and allowed. Afterwards 
the ſon, Mr. Humphreys, brought an action at law on this 
bond, and on /olvit ad diem pleaded, obtained a verdict, (via.) 
that the money ſecured by the bond was not paid. 


Upon this Sir William brought his bill, ſetting forth, that 
this bond for 10,0004, was entered into without any con- 
fderation, and intended only to be in force until ſome ſettle- 
ment ſhould be made on Mr. Humphreys by his father, who 
upon his ſon's marriage in 1707, had given him 10,000 J. and 
corenanted to give him 10,000 J. more; and that a purchaſe 


in Eſer of 1900/. per annum, had been ſettled on the ſon in 


poſſeſſion 3 alſo that the bond was afterwards thrown aſide 
amongſt uſeleſs and neglected papers as a thing of no value, 
and had been ſatisfied by ſtocks of the father that had been 
transferred to the ſon, or to his order, ſpecifying the par- 
Mr. Humphreys, to ſuch part of the bill as prayed relief 
againſt the bond, pleaded the verdict and the former demurrer 
put in by Sir William and allowed. And it was argued, that 
this was properly triable at law ; and after that the court, and 
even Sir William, had declared themſelves of that opinion : 
and the defendant having accordingly been at law and reco- 
vered there, the father, Sir William, muſt not now be ad- 
mitted to ſay it is proper in equity, and not at law; for that 
would be going backward and forward, and dealing ill with 
the court; and was (as Mr. Strange obſerved) a departure, 
which is no more to be endured in equity, than it is at law. 


Upon a motion for an injunction to ſtay proceedings on the 
bond, the court ſaid, that after a plea put in there can be 
no motion for an injunction. But at the inſtance of the 
plaintiff, it was ordered that the plea ſhould come on the next 


day to be argued among the exceptions, with leave, that if 


the 
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no motion for 

an injunctioa, 

till the plea is 
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ID] to anſwer that length of time; ſo that the plaintiff Sir 
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the plea ſhould be over- ruled, then the plaintiff Sir Willa 
Humphreys might move at the ſame time for an injunction. 

Accordingly the plea coming on to be argued, after hearj 
counſel, the Lord Chancellor declared, that this bond being 3 
ſtale one, of about thirty years ſtanding, and the money due 
thereon not having been demanded for very many years, and 
the ſuit on the bond on the ſon's part being improper in equity, 
Sir William Humphreys, might reaſonably expect primd facie 
to have met with ſucceſs at law, it being a rule, that after 
twenty years and no intereſt paid during that time, a bond 
ſhall be prefumed to be ſatisfied, unleſs ſomething appears 


William 'Humphreys had reaſon to inſiſt by way of demurrer, 
that this was proper at law; where if it had gone for 
him, it had cut every thing thort, and made an end of 
the demand; but though this matter be now found againſt 
the obligor, it is nevertheſs hard to ſay, that he ſhall 
be barred of any equity he may have againſt the bond. As 
ſuppoſe the ſame were really intended only to ſecure a pro- 
viſion for the ſon, until a ſettlement ſhould be made, which 
ſettlement has accordingly been made : or ſuppoſe the bond 
has in fact been ſatisfied by a transfer of the father's ſtocks, or 
any other way, ſurely there can be no doubt, but that the 
obligor, under theſe circumſtances, ought to be relieved, con- 
ſequently it is no bar to ſay to the father, © you alledged this 
& bond was properly triable at law, which has been ſo done, 
&« and therefore you can have no relief in equity.” Now if 
this be ſo, then the anſwer which ſhould ſupport the plez 
being general, and not anſwering the particular charges in 
the bill, the plea will be inſufficient, and muſt be over-ruled ; 
and the plaintiff having by the order, liberty to apply for the 
injunction, it is a motion of courſe, and muſt be granted. But 
this controverſy being between an aged father and an only ſon, 
was, the court ſaid, fit to be agreed; and thereupon it was 


uh. 


L——— ——ê— 


[D] The producing a receipt for intereſt within twenty years, indorſed on a 


bond by the obligee, (though the time when ſuch receipt was writteh and figned 
did not appear otherwiſe than by the indorſement itſelf) has been held ſufficient 
to take off the preſumption of payment. See the caſe of The Lord Barrington v. 
Searle, in Parliament, Feb. 1730, upon a writ of error from the quer 


Chamber. 3 Bro. P. C. 535 
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recommended to Mr. Attorney General on the one fide, and 
Mr. Verney on the other, to endeavour to compromiſe the 
diference, and end the matter amicably. 


Robinſon & al verſus Tonge, Dunn & al. 


Upon the Maſters ſpecial Report. 


Bill was brought by the creditors of Tonge, againſt the 
defendant Dunn, who was his adminiſtrator, and 
againſt others, for the recovery of debts due to the plaintiffs 
on bond from the inteſtate, And on hearing the cauſe, the 


court made the uſual decree for the defendant to account, and. 


the Maſter to be at liberty to ſtate any thing ſpecially. 


397 


Hunynanves 
Heures. 


Caſe 111. 


[ 398 ] 
Lord Chanceller 
Taziwor. 
2 N. CA. 4. 


25y. "pL 16. 
454+ Pl. 46 


The Maſter ſtated, that Tonge the inteſtate died indebted by 


ſome judgments that were recovered againſt him in his life- 
time; and his death happening in the vacation, ſeveral of his 
creditors, who had warrants of attorney for judgments, entered 
their judgments which related to the firſt day of the preceding 
term, and conſequently, to the inteſtate's life time; though 
in fact ſuch judgments were not ſigned till after the inteſtate's 
death ; and likewiſe, that the inteſtate died indebted to ſeveral 
by bond; and that the defendant Dunn having been bound as 
ſurety only for the inteſtate in ſome bonds and judgments, 
took out adminiſtration to him, being adviſed, that he might 
thereby pay off thoſe debts for which he himſelf was bound, as 
ſurety for the inteſtate : that Dumm the adminiſtrator paid off 
two judgments entered in the inteſtate*s life-time, amounting 
to 300 J. and paid off ſome judgments entered in the vacation 
following after the inteſtate's death, but which by relation 
(ut ſupra) had a retroſpect to the firſt day of the term which 
was in the inteſtate's life-time, though not actually ſigned till 
aſter his death; and that the ſaid adminiſtrator paid ſome 
debts by bond, and diſburſed and advanced ſo much money, as 
to have over-paid 1 o0/. beyond what he had received; and that 
there were no more perſonal aſſets left, nor any real aſſets, but 
an advowſon in fee, which had deſcended to the heir, and which 


on an appeal to the Houſe of Lords, had been adjudged to be 
alſets to pay debts, where the heir was bound, and which 


advowſon 


3991 
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Ronian adyowſon had been ſince by order of the court ſold, and the 
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2 ; * money paid into the bank. : 
+ | 2 eg | 
* On this caſe thus ſtated the Lord Chancellor gave lis | 
{2 opinio 1 n: : 


| Firſt, That as to the judgments recovered againſt the in. | 
teſtate, and entered in his life-time, they muſl be undoubtedly | 
preferred. Alſo, , 
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| Where bythe Secondly, That with regard to the judgments on warrants of 
ftatute of frauds attorney entered after the inteſtate's death, as theſe related to 


„cha 7 1 
2—.— hall the firſt day of the term, when the inteſtate was alive, the ſame 


— 1 were good judgments from that time; for the ſtatute of frauds, 
Ggning, this te- which enacts, that no judgment ſhall bind land, but from the 


— ſigning, concerns only purchaſers, and not creditors [E]; ſo 


therefore, as be- that as to creditors this remains as it was at common law. 
tween creditors, g 

a judgment en- But, . 

tered in the va- 2 Apes 

cation relates to the firit day of the preceding term. 
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[ 400 ] Thirdly, The queſtion was, what remedy the adminiſtrator 
ſhould have, with reſpect to the money which he had paid out 
of his pocket beyond the perſonal aſſets? And here it was re- 
preſented to be very hard, if he ſhould loſe any part of that; 
for which reaſon it was ſaid, that as to the judgments, and 
more eſpecially thoſe that had been obtained im the inteſtate's 
life-time, and which the adminiſtrator had paid, he ought to 
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IE] The late Earl of Winchel/ca died ſeiſed of ſome lands in fee, and conſider- 
ably indebted by judgment and ſimple contract, and after the death of the ſaid 
Earl, and before the eſſoin day of the next following term, many of the judgment 
creditors deltvered ſieri facias's to the ſheriff, and took the goods and furniture in 
execution; whereupon the ſimple contract creditors petitioned, (for it did not 

come before the court upon a bill) that the judgment creditors might be paid out 
of the land; or at leaſt, that as to ſo much as the judgment creditors had, by 
taking it from the perſonal eſtate, exhauſted the ſame, they (the ſimple contratt 
creditors) might ſtand in their place, and be paid out of the land. | 
Sed per cur': This rule of equity is very juſt, but not applicable to the preſent 
eaſe: here, the judgment creditors having lodged their writs of execution with the 
ſheriffin the ſame vacation that the party died, it relates to the e of the writ, as 
to all but purchaſers ; and conſequently by relation, the perſonal eſtate of which 
the ſimple contract creditors would avail themſelves, as being in the poſſeſſion of 
the Earl at his death, was not ſo, being evicted from him in his life-time by the 
execution; and therefore the ſimple contract creditors ſeem to be without reme- 
dy, as to ſuch of the aſſets as have been ſeized by theſe executions. Finch ver- 
ſus The Earl of Winchelſea, Hill. Vacation, 1719. by the Lord Parker, Sed 725 
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Rand in their place; and as theſe judgment creditors might 
have come on the real aſſets for their whole debts, ſo ſhould 


the adminiſtrator that paid them. 


Lord Chancellor : As to the judgments which the admini- 
ſtrator has paid, both thoſe which were entered in the teſta- 
tor's life-time, and alſo thoſe entered in the vacation after his 
death, ſo far he has duly adminiſtred : but when he went 
further, and paid bonds beyond the aſſets, he muſt ſtand in 
the place of thoſe bonds, and there being no perſonal aflets, 
muſt be content to come in pro ratd only with the other bond 
creditors, for a ſatisfaction out of the money ariſing by ſale of 
the advowſon, which is real aſſets, 


400 


Ron1x$3on ve 
Tone. 


A. owes 

by ſeveral judg · 
ments and 
bonds, and dies 
inteſtate, His 
adminiſtrator 
pays the judg- 
ments and ſome 
of the bonds, 
and pays more 
than the per- 
ſonal eſtate 
comes to z what 
the adminiſtra- 
tor paid on the 


judgments mv} be allowed him, but as to what he paid on the bonds, he muſt come in pro rata with 


other bond eredicors out of the real aſſets, 


But then it was objeCted by the Solicitor General, that the 


advowſon was not liable to the demands on the inteſtate's 
eſtate; for that at common law no real eſtate could be ex- 
tended, and that an advowſon is not extendible on an elegit ; 
that the ſtatute (a) only made medietatem terre liable to an 


extent; alſo that nothing can be extended on an elegit, but 


what the jury may put an eſtimate on the (5) yearly value 
thereof; now no yearly value can be put upon an advowſon, 
much leſs upon the moiety of an advowſon ; and if the caſe in 
1 Inſt. 374. 6: be law, that an advowſon in fee is aſſets, yet 
it may not be extendible on an e/egit. | 


Lird Chancellor : It ſeems hard, to maintain that things 
incorporeal, or lying in grant, are not extendible on an egit. 
However, the queſtion here is, not whether an advowſon be 
extendible, but whether it be aſſets, which has already re- 
ceived a determination in the Houſe (t) of Lords; and indeed 
as it may be ſold, and comes to the heir by deſcent, it is rea- 

ſonable it ſhould be aſſets. 


Memorandum: In this caſe it was inſiſted, that the admin» 
firator could hot pay a bond debt after a bill in equity brought 
againſt him by another bond creditor, and notice, the ſaid bill 
being in nature of an action at law; in which caſe ſuch ad- 
miniſtrator would not be permitted to pay a. bond creditor 


L 491 ]: 


(a) Weſt. 2. 
c. 18. 


03 Cro. 359. 
by Anderſon, 
Ch. J. 


An adrowſon 
deſcending to 
an heir is real 
aſſets, and (as it 
ſeems) extend- 
ible on an cle» 
git- 


lc 


(1) 3 Bro. P. C. 556. 
JM without 
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* v. without having given him judgment; which the court ſeemed 
without difficulty to allow. F. | 
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FF] Nevertheleſs this point does not appear to have been ſully ſettled till lately. 
In the caſe of Dar/on verſus The Earl of Orford, Hill. 1701. where A. and H. were 
both creditors by ſpecialty of F. 8. who died, and left an executor, againſt whom 
A. brought a bill in equity for a diſcovery of ?ſlets, and to be paid his debt, 
and pending ſuch ſuit, the executor voluntarily, and without ſuit, paid B. 
debt: upon an account decreed on A.'s bill againſt the executor, the latter craved 
an allowance of this payment, and it was decreed by the Lord Keeper Wrizly, 
that the executor ſhould not have an allowance thereof ; ſeeing, that before pay. 
ment made, a bill in equity was brought by A. of which the executor had no- 
tice ; and a bill in equity is equivalent to an aQtion at law, pending which ac- 
tion an executor cannot make a voluntary payment of any debt. From this 
decree an appeal was aft:rwards brought in the Houſe of Lords, where the de. 
eree was reverſed ; and the reaſon on which the Lords principally grounded thei; 
decree of reverſal was, for that as the debts were of equal degree, and fince a 
decree of the court of Chancery cannot be pleaded at law to an action brought 
againſt an executor upon another debt of equal nature ; therefore ſuch executor 
might juſtify the payment of another debt of equal nature; even pending a bill in 
equity. From a note communicated to the reporter by Mr. Dodd, (afterwards 
Lord Chief Baron of the Exchequer) who was of counſel on the appeal. It 
is however now become the eſtabliſhed dectrine, that a decree of che court of 
Chancery is equal to a judgment in a court of Law : and where an executrix of 
A. who was greatly indebted to divers perſons in debts of different natures, being 
ſued in Chancery by ſome of them, appeared and anſwered immediately, ad- 
mitting their demands, (ſome of the plaintiffs being her own daughters) and 
\ - other of the creditors ſued the executrix at law, where the decree not being 
pleadable, they obtained judgments; yet the decree of the court of Chancery, 
being for a juſt debt, and having a real priority in point of time, not by fiction 
and relation to the firit day of term, was preferred in the order of payment to the 
judg ments, and the executrix protected and indemnified in paying a due obe- 
dience to ſuch decree, and all proceedings againſt her at law ſtayed by injunRion, 
Morrice verſus The Bonk of England. Decreed firſt at the Rolls by Sir 7% 
Fehyll, in Auguft, 1735, which was affirmed by the Lord Talbot iv Nocombr 
1726, and his Lordſhip's decree affirmed in Parliament in May, 1737. (1) 
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4 Caſe 112, - Clavering ver/us Weſtley & al. 

3 | Sir Jostein ; 

1 \ Lr H E plaintiff ſeiſed in fee of a coal- mine, made a leaf 

oy aſter of the : 

. Rolls. thereof for twenty-one years. (reſerving a rent) to 4. 
2 2 Eq. Ca. Ab. Who declared a truſt of this leaſe, (viz.) that he was a truſtee, | 
0 224. pl. 9. 


Leaſe of a coal mine to A, reſerving a rent; A. the leſſee, declares himſelf a truſtee for five perſon! 
to each a fifth; the five partners enter vpon, work, and take the profits of the mine, which offer. 
wards becomes unprofitable, and the leilte inſolvent; the celtuy que truſts not liable, but for the 
time during which they took the profits, 
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40⁰3 


as to the coal mine, for five ſeveral perſons, to each of them CO 


one fifth. 


The five partners entered upon, worked the mine, and took 
the benefit of it; but ſome time after, the leſſee becoming in- 
ſolvent, and the mine unprofitable, it was flung up and aban- 
doned by the ſeveral partners: upon which the leſſor brought 
his bill againſt the leſſee and the ſeveral partners in order to 
compel them to pay the rent in arrear, and alſo the accruing 
rent; inſiſting, that though the leaſe was made to a truſtee, 
yet it being declared by him to be in truſt for theſe ſeveral 
perſons, as tenants in common, it was the ſame thing as if 
it had been made to them originally, or as if the lefſee had 
aligned it to them; in either of which caſes the cgſuy que 
truſts would have been liable for the rent, and to the covenants 
in the Jeaſe, until ſuch time as they ſhould have aſſigned it 
over. Beſides, as theſe ceſtuy que truſts, while it continued a 
beneficial leaſe, were to have the profits, ſo on the other hand 
it was reaſonable they ſhould abide by the loſs of it. Qu 
ſentit commodum, ſentire debet & onus. 


But by the Maſter of the Rolls: The action at law hes againſt 
the leſſee only, by the landlord, who giving credit intirely to 
ſuch leſſee, is debarred of his remedy againſt any other. And 
there ſcems to be ſtill leſs reaſon to charge the ceffuy gue truſ?s 
for the future accruing rents, ſince, as theſe are no otherwiſe 
chargeable than as aſſignees, they are at liberty, by aſſigning 
over their leaſe, to get rid of it, and thereby to determine that 
privity of eſtate, in reſpect of which only (1) it can be pre- 
tended that they are liable, Wherefore, ſeeing in the prin- 
cipa! caſe the leſſor has no remedy at law againſt any but his 
leſſee, upon the credit of whom, and of whoſe covenants, he 
has let the mine; and ſince he has made choice of him as the 
perſon liable for his rent, I think, as againſt the cefuy gue truſts, 
the bill ought to be (2) diſmiſſed, Sed [G] guer'; for it 

ſcems, 


[G] In the Trinity term following this cauſe came by appeal before the Lord 
Talbot, who decreed one Reed, the leſſee (who made default) to pay to the 


plaintiff 


(1) Chancellor v. Poole, Doug. 735, (2) Reg. Lib. A. 1735. fol, 136. 
T-2 
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* — ſeems, that whilſt the cefluy que truſts received the profits, they 
ſhould be liable to the rent, though not afterwards, 
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plaintiff the contribution monies he had received from each of the cefuy gue truft; 
towards working and carrying on the coal mine; and if that ſhould prove not 
ſufficient, the ceftuy gue trufts that were living, and the repreſentatives of ſuch as 
were dead, and who were all before the court, to contribute each one fifth toward. 
ſatisfying the plaintiff the arrears of rent that had incurred during the time they 


had concern 


101, depoſit (1). 
(1) The decree on the appeal was, 


-© that it ſhould be referred to the Ma- 


4 ſter to take an account of what was 
«« due to the plaintiff for rent and other- 
ce wiſe on the foot of the leaſe and the 
« covenants therein contained, and the 
« ſame was to be paid to him by the 
« defendant Reed (the leſſee), but in caſe 
« the defendant Reed ſhould not pay 
tc the ſame at ſuch time and place as the 
% Maſter ſhould appoint, it was ordered 
*« and decreed, that the Maſter ſhould 
take an account between the ſeveral 
«« defendants on the foot of the articles 
« (by which Reed declared the truſt for 
*« the five partners) to the end it might 
«« appear whether the defendant Reed 
. had ſufficient of the money of the 
„ ſaid defendants, and the deceaſed 
«« partners reſpectively, remaining in 
© his hands to anſwer their thares of 
% what ſhould be ſo found due to the 


themſelves in taking the profits, The plaintiff to have back the 


4e plaintiff, and in caſe the defendant 
** Reed had not ſufficient for that pur. 
«« pole, the ſaid defendants reſpeQvely 
the repreſentatives outof aſſets only 
were to pay to the plaintiff one fifth 
part of what ſhall be ſo found due, or 
„ ſo much thereof as, together with 
their reſpective ſhares of the money 
*« in the hands of Reed, would make 
up ſuch fifth, and what ſhould there- 
after become due from the defendan: 
* Reed to the plaintiff, upon the ſaid 
*© leaſe and covenant, was to be paid 
to the plaintiff by the defendant 
„ Reed, or in default thereof the ſaid 
«« defendants reſpectively were to pay 
* one fifth part thereof, or ſo much 
thereof as together with their ſhares 
of the money in the hands cf the de- 
«« fendant Reed would make up ſuch 
*«« fifth,” Reg. Lib. A. 1735. fol. 
526. by the name of C/avering v. Rees. 
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Ex parte Rowlandſon. 


. E caſe was, John Cresfield and Fames Birket, were 
partners in trade, and bound jointly and ſeverally in 
their joint and ſeveral bond to the petitioner Rowlandſen. 
27th of October 1734, a joint commiſſion was awarded againſt 
Crasfield and Birket, who were found bankrupts, and their 


| eſtate and effects made over to aſſignees, in truſt for their ere- 


ditors. Afterwards a ſeparate commiſſion was ſued out againſt 
each of the partners, and each upon this commiſſion was alſo 
found a bankrupt. 


[ 405 ] 


Caſe 113, 


Lord Chancellor 
TALBOT. 


2 Eq. Ca. Ab. 
110. pl. 2. 

If A. and B. are 
bound in a bond 
jointly and ſe- 
verally to J. 8. 
he may elect to 
ſue them jointly 
or ſeverally ; but 
if he ſues them 
joiatly, he can- 
not ſue them ſe- 


verally, for the pendency of one ſuit may be pleaded in abatement of the other i by the ſame reaſon, 
if A. and B. joint traders, become bankrupt, and there are joint and ſeparate commiſſions taken out 
againſt them, and A. and B. before the bankruptcy, become jointly and ſeverally bound to J. S. 
J. S. may chuſe under which commiſſion he will come, but ſhall not come under both. 


The petitioner proved his debt under all three commiſſions, 
and received a dividend under the joint commiſſion of ——— 
ſhillings in the pound; and having alſo applied to the com- 
miſſioners under each of the ſeparate commiſſions, to be let 
into his dividend under ſuch ſeparate commiſſion, and being 
by them refuſed, in regard of his having received the ſame 
under the joint commiſſion, he now applied to the Lord 
Chancellor to be admitted to receive his dividend under the 
ſeparate, as well as under the joint commiſſions, 


The Lord Chancellor at firſt inclined to think, that the 
petitioner being a joint and a ſeparate creditor, ought to be 
at liberty to come in under each of the commiſſions, provided 
he received but a ſingle ſatisfaction; but the next day his 
Lordſhip held, that as at law [A], when A. and B. are bound 


L406 


__ 


[A] If three are bound jointly and ſeverally, the obligee cannot ſue two of them 
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Jointly, for this js ſuing them neither jointly nor ſeverally. Roll, Abr. 148. 
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RowTANDSON. 


De Term. S. Hill. 1735. 


jointly and ſeverally to J. S. if J. S. ſues A. and B. ſeverally, 
he carinot ſue them jointly, and on the contrary, if he ſues 
them jointly, he cannot ſue them ſeverally, but the one action 


may be pleaded in abatement of the other : ſo, by the ſame 


L 407 ]- 


reaſon, the petitioner in the preſent caſe ought to be. put to 
his election, under which of the two commiſſions he would 
come; and that he ſhould not be permitted to come under 
both; for then he would have received more than his ſhare; 
but his Lordſhip ſaid he would hear counſel, if they had any 
thing to object againſt this order, : 

Whereupon it was now offered, that it was true, if at law 
two men are bound jointly and ſeverally in a bond to J. 8. 
the obligee may either ſue the bond jointly againſt both, or 
ſeverally agaiuſt each, at his election; but on his ſuing them 
jointly and ſeverally at the ſame time, the pendency of one 
ſuit may be pleaded in abatement to the other; but the reaſon 
of this is, for that if the obligee ſues the obligors jointly, 
and recovers judgment, the plaintiff in ſuch caſe is at liberty 
to take as well the joint, as the ſeparate effects of each of the 
obligors in execution. Now, in ſuch caſe, he can have no 
more than all the effects of each, conſequently during ſuch 
joint ſuit it would be fruitleſs, and indeed vexatious, to bring 
a ſeparate action againſt each of the obligors; but that nothing 
could be inferred from hence againſt a juſt creditor's taking 
under each of theſe commiſſions, the utmoſt advantage allow- 
ed him by law; and that the bankruptcy of the debtor ought 
not to hinder him of ſuch advantage, ſo as he did not receive 
a double ſatisfaction. | 

For which purpoſe a caſe was cited, as determined by the 
Lord King, Sept. 6, 1732, where a joint commiſſion iſſued 
verſus Stainer, Jenes and Preſtland, who were partners and 
joint-traders; and one Rice Vaughan proved a debt of 3251 /. 
under the commiſſion, and received a dividend of 4 s. in the 
pound. x 
Afterwards Rice Vaughan, having likewiſe a ſeparate bond 
from Stainer, for the ſame debt, ſued out a ſeparate commiſſion 
for it againſt Stainer, and petitioned that the commiſſioners 
and aſſignecs under the joint commiſſion might deliver up the 
ſeparate effects of Stainer, in order that the petitioner might 
receive a further ſatisfaction towards his debt out of Sainer's 


ſeparate eſtate.» On the other hand the joint creditors peti- 
| tioned, 
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toned, that the ſeparate commiſſion might be ſuperſeded, for- 
aſmuch as Rice Vaughan on whoſe petition the ſeparate com- 
- miſſion had iſſued, had been allowed for the ſame debt under 
the joint commiſſion, (viz.) 4 5. in the pound. But it was or- 
dered, that the aſſignees under the joint commiſſion ſhould 


deliver up the ſeparate effects of Staiuer, to the end they might 


be applied to pay the ſeparate bond. 


And it was inſiſted, that this was a caſe in point; for here 
Rice Vaughan was a joint creditor of al the partners, and alſo 
a feparate creditor of one, and had proved his debt, and taken 
his dividend under the joint commiſſion ; notwithſtanding 
which he was allowed relief as a ſeparate creditor for the ſame 
debt. 


But the Lord Chancellor obſerved this difference between 
the caſes : in that which had been cited, there was a ſingle 
bond given as a collateral ſecurity for the ſame debt, by one of 
the partners only; but in the principal cafe, the bond upon 
which the petitioner would ſeek relief under the ſeparate com- 
milhon, was not only for the ſame debt, but given by both 
the parties; and the plea in abatement would have been pro- 
per, had the bond been ſued at the fame time both as a joint 
and ſeveral bond, which cannot be, where there is only a ſe- 
parate bond, Then taking this to be the rule at law, that a 
joint and ſeveral bond cannot be ſued at one and the ſame time 
both jointly and ſeverally, but that the obligee muſt make his 
eleion ; ſo it ought to be (he ſaid) in the principal caſe. 
And tliis would beſt anſwer the general end of the ſtatutes 
concerning bankrupts, which provide, that all debts ſhall be 
paid equally, as. in conſcience they are all equal; that it is 
upon this foundation, that debts of a partnerſhip have been 
ordered to be firſt paid out of the partnerſhip effects (a), and 
that afterwards the joint creditors, when the ſeparate creditors 
are fatisfied, may come in upon the ſeparate effects, but not 
before; and ſo vice wer/a the ſeparate creditors are to come 
firlt on the ſeparate effects of the partners, and if theſe not 
ſufficient, then on the joint effects, after the partnerſhip cre- 
ditors are paid. 


And therefore, that there might be an equality in the prin- 
cipal caſe, his Lordſhip ordered, that the petitioner ſhould 
make his election, whether he would come in for a ſatisfaction 

Y 4 out 
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If two joint- 
traders owe a 
partnerſhip 
debt, and one 
of the partners 
gives a bond as 
a collateral ſe- 
curity for pays 
ment of this 
debt; here the 
joint debt may 
be ſued for by 
the partnerſhip 
creditor, wha 
may likewiſe 
ſue the bond 
given by ons of 
the traders, 


(a) Vide Hor- 
ſey's caſe; ants 
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out of the partnerſhip, or the ſeparate effects, but not out of 
both at the ſame time ; however, his having received his divi. 
dend out of the joint effects, on the joint commiſſion, hilſt 
this matter was in ſuſpence, was not to bind him; and pro- 
vided he brought that back again, he might come in for a ſa- 
tisfaction out of the ſeparate effects; and he to have a month'; 
time to make his election. (1) 9 


_ 9 
— 


0 


Caſe 114. 
Lord Chancellor 
Tart BOT. 
Ca. temp. Tal. 


17 3+ 

2 Eq, Ca. Ad. 
134. pl. &o 

A woman in- 
debted dum ſola, 
marries, and 
brings a portion 
to her huſband, 
and dies; equity 
will not help 
the creditor 
againſt the huſ- 
band to the va- 
Jue of what he 
received with 


the wife. 


L 410 } 


»— — 


(1) Ex parte Bond, 1 Atk. 98. Ex parte Blantenbagen, Cook's Bank. Law, 164. 


Heard & Ux' verſus Stamford. 


Feme ſole was indebted to her ſiſter in 50 J. by note; 
> ſhe married, and brought a perſonal eſtate to the value 
of 700 J. to her huſband, with whom ſhe lived about a year 
and a quarter, and then died; the creditor by note never re- 
covered judgment againſt the huſband and wife, and the debt 
remained unpaid. The huſband, on the wiſe's death, admi- 
niſtred to the wiſe. The ſiſter married, and with her huſband 
brought a bill againſt the defendant, and finding that the 
choſes en action, of which the wife died poſlefled, were not 
ſufficient to pay the 50 /. debt, which the wife owed dum ſola; 
it was prayed that the defendant the huſband, for ſo much as 
he had received out of the clear perſonal eſtate of the wife 
upon his marriage, ſhould be made liable to anſwer the plain- 


tiff's demand. 


And it was inſiſted to be but common reaſon and juſtice, 
that as the wife was the owner of a viſible eſtate, upon the 
credit of which the plaintiff might have intruſted her; ſo he 
that had ſuch eſtate ſhould pay the debt, which he might well 
afford to do; that it would be a caſe full of hardſhip, if a feme 
ſole, who in ready money, goods, jewels, terms for years, 
Sc. might be worth 10,000 J. and might owe 1000/7. if 
ſuch woman ſhould afterwards marry, and die, that on her 
death, her huſband ſhould go away with the 10,000 J. and not 
be obliged to pay one farthing of his wife's debt; this would 
prove of the moſt pernicious conſequence to the creditors ; 
whereas, on the other hand, the huſband could have no rea- 


ſon to complain of being liable to anſwer their demands, 
as 
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as far as he had received a fortune with his wife 3 that the 
author of a book, intitled The Office of Executers, (a book well 
eſteemed) chap. 17. touching a teme covert's being executrix, 
takes notice of this caſe as a very hard one, and indeed re- 
commends it as proper for the conſideration of a court of 
equity; that accordingly the court has granted relief under 
ſuch circumitances, as appears from the Chancery Reports, 
295+ Freeman verſus Goodham, where a feme dum ſola bought 
s, but did not pay for them, and afterwards married, and 
died, having brought a good portion, which came to the hands 
of her huſband, who, on the creditors filing a bill againſt him, 
to be paid for the goods, demurred. The Lord Chancellor 
Nettingham, over-ruled the demurrer, ſaying with ſome 
earneſtneſs, that he would alter the lutu in that point. So in the 
caſe of Poxvell verſus Bell, Abridgment of Caſes in Equity, 16. 
Precedents in Chancery, 256. it was decreed, that the wife 
who had contracted debts dum ſola, being dead, the huſband 
ſhould account for what he had received with her, and ſhould 
be ſo far liable to her debts; and there Mr, Vernon is ſaid to 
have informed the court, that he had often known it ſo held. 
It was moreover inſiſted, that one precedent relieving a cre- 
ditor, was more to be regarded than three to the contrary. 


Lord Chancellor : It is extremely clear, that by law the 
huſband is liable to the wife's debts only during the coverture, 
unleſs the creditor recovers judgment againſt him in the wife's 
life. time; and I do not ſee how any thing leſs than an act of 
parliament can alter the law. The wife's choſes en action are 
aſſets, and will be liable, but theſe, it ſeems, are not ſuffi. 
cient in the principal caſe to anſwer the demand. In the caſe 
of Freeman verſus Goodham, there was ſome reaſon for the 
court to be provoked, when the goods themſelves continued, 
aſter the death of the wife, in the hands of the huſband, who 
notwithſtanding refuſed to pay for them, It is true, it appears 
the then Lord Chancellor over-ruled the demurrer ; but what 
was done afterwards, what decree his Lordſhip made, whe- 
ther the cauſe was ever heard, or whether the bill was not 


diſmiſſed, does [B] not appear. Neither in the caſe of Powell 
verſus 


410 


Haan D v. 
STAMF0tD, 


C411] 


pn II 


[B] Upon ſearching the Regiſter's book it appears, that in the caſe of Bun 


verſus Geodland c cont” (not Goodham) the defendant had married the teſtator's 


widow, 
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HeanD . verſus Bell, is any notice taken what eſtate the wife had iq 


8 . 
eren. her own right, and what as adminiſtratrix to her former 
huſband. | 2 
Soon the other If I relieve againſt the huſband becauſe he had ſufficient 


. with his wife wherewith to ſatisfy the demand in queſtion; 


— — Fromm by the ſame reaſon, where a feme indebted dum ſola afterwards 
no portion s marxies, bringing no fortune to her huſband, and judgment is 


—— recovered againſt the huſband, after which the wife dies, by 


judgment is re- the ſame reaſon (I ſay) I ought ta grant relief to the huſband 
covered for ſuch . . , g 1 
gebt, and then àgainſt ſuch judgment, which yet is not in my power, conſe. 


. quently there can be no ground for a court of equity to inter- 
4 the huſ- pole in the preſent caſe. If the law ag it now ſtands be thought 
— 1 inconvenient, it will be a good reaſon for the legiſlature to 
| Alter it, but till that is done, what is law at preſent, muſt take 


place, 


The next morning the caſe of The Ear] of Thomond verſus 


(a) Vol. 1.470. Earl of Suffolk (a) was cited to have been adjudged by the Lord 


Macclesfield, wherein this was one of the very points in queſ. 
tion; and the Lord Macclesfield, for much the ſame reaſons as 
had been given by the Lord Talbot, denied td relieve a creditor 
of the wife dum ſola, againſt the huſband who ſurvived, and 
on the marriage had ſufficient perſonal eſtate wherewith to 
anſwer her debts. Whereupon the Lord Chancellor took 
notice, that although the matter now in queſtion was incon- 
ſiderable in value, yet the cafe itſelf was of great conſequence; 
for which reaſon, if the counſel for the plaintiff were diſſatiſ. 
fied, he would, he ſaid, hear them again to it. But the above 


— — 


widow, who had bought goods of the teſtator's executors ; that after the widow's 
death, the executors bringing their bill (inter a”) to be ſatisfied for theſe goods, 
the defendant demurred, which demurrer was on the 18th of December 1676 
over-ruled by the Lord Chancellor; that afterwards on the hearing of the cauſe the 
2d of December 1678, the defendant infiſted that his wife had a property in theſe 
goods at the marriage, which were partof her portion; but nevertheleſs to avoid 
further trouble, and in caſe an aſſignment of ſome leaſehold eſtates mentioned in 
the cauſe were made to him, (tho? he was not liable by law ſo to do yet) by his 
counſel he offered to pay for the goods, whereupon the decretal order runs thus: 
% That the defendant Goodland do pay to the ſaid executors the ſum of 3500. 
«« reported due to them on account of the ſaid goods, according to his offer ge- 
„aid. So that this being a decree in conſequence of the defendant's offer, 
here appears to be no expreſs determination in the point; however, it is very 
probable that the defendant perceiving which way the opinion of the court in- 
elined on arguing the demurrer, was induced to make the above mentioned offer. 

5 | mentioned 
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mentioned caſe of the Earl of Thomond being inſiſted on as in 
the very point, the counſel acquieſced, and did not ſtir the 


matter again. (a) 
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Hrand v. 
TAMFORD, 


(a) Note ; the 
ſame poiat had 


been determined by the Lord King in the caſe of Jordan v. Foley, Trin. 11 G. x. 


Smith verſus Turner, 


HIS cauſe was heard, and there appearing to the court 
ſome reaſon to ſuſpect that the defendant had a deed in 
his cuſtody, it was ordered that he ſhould be examined on in- 
terrogatories touching the deed, Accordingly he was examin- 
ed, and denied his having the deed, and all the circumſtances 


relating thereto. 


Caſe.115, 
[ 413]. 


Lord Chancellor 
TatzoT. 


2 Eq. Ca. Ab. 
205. pl. 2. 
419. pl. 13. 
After the de- 
fendant has been 
examined on in- 
terrogatories, 
and publication 


paſſed, the plaintiff ought got to have a commiſſion to examine witneſſes in order to falſify the de · 


fendaat's examination ; this tendiag to multiply cauſes, and make them endleſs, 


The Maſter certified notwithſtanding, that he thought it 
reaſonable the plaintiff who prayed a commiſſion to examine 
witneſſes, in order to falſify the defendant's examination, 
ſhould have one. And now on motion for ſuch commiſſion, 
and after hearing counſel on both fides, 


The Lord Chancellor ordered, that the plaintiff ſhould not 
have ſuch commiſſion ; for at this rate thre or four cauſes 
might ſpring out of one; and though there could be no 
miſchief in examining the party himſelf, yet the- examining 
witneſſes after publication paſſed, eſpecially where it may re- 
late to the matter in iſſue, is againſt the rule of the court, and 
may be greatly inconvenient, and make cauſes endleſs, 
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Caſe 116. King ver/us Withers. 
[In Domo Procerum.] 
Lord Chancellor HE bill was brought for the recovery of a legacy at 
3 3500“. given by the will of Charles Withers, the 
ane pl. By father, to Henrietta Maria his daughter. Ihe caſe was; 
a. temp. 


Charles Withers, the father, had a wife named Dorothy, and 


117. - 
* Cha. 348. one only ſon Charles Withers, and one only daughter Henriett 


bre F. c. Maria, afterwards married to the plaintiff Pr. King, 


228. 

2 Eq. Ca. Ab. 656. pl. 10. One having a ſon and a daughter, deviſes to his daughter 25001. at her 
age of 21, or marriage, which ſhould firſt happen; and if his ſon ſhould die without iffue mole of his 
body then living, or which afterwards ſhould be born, then his daughter to have at her age of 21, 
or marriage, which ſhouls firſt happen, 35001. over and above the ſaid 2500 1. and in caſe the contin- 
gency of the ſon's ſo dying ſhall not happen before the daughter's age of 21. or marriage, then the to 
receive the ſaid add tie nal ſum whenever it ſhall happen. Atter which the teſtator intails his reg! eſtate, 
ſubject to the above mentioned charge, on the heirs of his body, remainder to his brother in fee. The 
teftator dies, the daughter marries, has iſſue, and _ attained 21, dies. Her huſband aiminiſters 
to her; after which the teſtator's fon dies without iſſue male ; the 4500 l. ſhall not fink, but on 
the perſonal efta'c proving deficient, ſhall be raiſed for the beactit of the daughter's adminiſtrator, 


Charles Withers, the father, was ſeiſed of a real eſtate ol 

go l. per annum, and poſſeſſed of a great perſonal eſtate, and 

by his will dated 3 June 1697, duly executed, gave to his 

daughter Henrietta Maria, 2500/1, at her age of twenty one, 

or marriage, which ſhould firſt happen, declaring his intention 

and meaning to be, that if his ſon Charles Withers ſhould die 

without iſſue male of his body then living, or which after- 

wards ſhould be born, then his ſaid daughter ſliould have and 

receive at her age of twenty-one, or marriage, which ſhould 

firſt happen, 3500 J. over and above the ſaid 25004. After 

which he intailed his real eſtate on the heirs of his body, with 

remainder, to his brother Andrew Withers in fee, and di- 

rected, that in cafe the ſaid contingency of his ſon's dying 

3 415 J without iflue male ſhould not happen before his daughter's 
age of twenty-one, or marriage, then ſhe ſhould receive and 

be paid the ſaid 3500/. whenever it might after happen, and 

— made his wife Derothy, his brother Andrew Withers, and one 
Febn White, executors, declaring further, that his land before 

mentioned in his will, ſhould be liable and chargeable with 

the payment of this 3500. whenever it might become due 

and payable, 


In 
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In Auguſt 1697, Charles Withers, the teſtator died. Charles 
I/thers the ſon, intermarried with Frances Wavell, by whom 
he had iſſue three daughters, the defendants. The plaintiff 
Dr. King, married Henrietta Maria, the only daughter of the 
teſtator 1/ithers the father, and had iflue Charles King, now 
living» Henrietta Maria, the wife of the plaintiff Dr. King, 
died, having attained twenty-one, and the plaintiff Dr. King, 
adminiſtered to her, Charles I ithers, the fon died, without 
que male, leaving his ſaid three daughters. Dorothy Withers 
lkewiſe died, and the perſonal eſtate being deficient, the plain« 
tiff Dr. King, brought his bill to recover this additional por- 
tion of 3500 J. and intereſt. 


11th of Fly, 1735, the Lord Chancellor Talbot declared, 
that the ſaid 3500 J. was and is a ſubſiſting charge on the 
teſtator's real eſtate, and decreed an account of the perſonal 
eſtate, and of the rents and profits of the real eſtate deviſed by 
the teſtator Charles Withers, for the payment of his debts and 
kgacies z and that this 3500/. ſhould carry intereſt from 
the death of Charles Withers the fon, together with coſts of 


ſuit. 


From this decree the defendants applied to the Lords, and 
inſiſted, , that the additional portion of 3500/. was 
given to the teſtator's daughter Henrietta Maria, upon two 
contingencies, (viz.) upon Charles Withers the ſon's dying 
without iſſue male, living at his death, and upon her the ſaid 
Henrietta Maria's attaining her age of twenty-one, and that 
both theſe contingencies ought to have happened in the life- 
time of the ſaid Henrietta Maria, otherwiſe the conditional 
legacy could not veſt in her ſo as to be tranſmiſſiblego her ad- 
miniſtrator as a charge on the real eſtate, and to be raiſed 
thereout in prejudice to the appellants, the coheirs at law, 
but ought to ſink in the inheritance, agreeably to thoſe (a) 
many determinations in the courts of equity, where in the 
caſe of portions given to younger children, payable out of 
lands at a future time, before which time ſuch children have 
happened to die, it has been held, that the portions did not veſt, 
nor were raiſable for the benefit of the executors or admini- 
ftrators of ſuch children, but ought to ſink for the benefit of 


the heir or remainder man. 
3 g Secondly, 


KincG v. 
Wirts. 


( 
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(a) See Pawlete 
v. Pawlett, 


2 Vent. 366. 
I Vern. 2&4», 
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Secondly, It was obſerved, that this additional portion of 
3500/7. was not made payable-to the executors or adminiſtra. 
tors of the ſaid Henrietta Maria, the late wife of the plain- 


tiff Dr. King; which ſhewed, according to them, that it way 


the teſtator's intention, that the ſaid ſum ſhould not be paid 
to her executors or adminiſtrators out of his real eſtate, which 
he *had intailed on his family, nor go to a ſtranger who 
had before received a portion of 2500 J. with the daughter, 
and who had made no additional ſettlement on her, in recom- 
pence for ſuch additional portion: and though it might be 
objected, that poſſibilities or contingent intereſts go of courſe 
to executors or adminiſtrators, even though the legatees die 
before the happening of the contingencies z yet this was ſaid 
to hold only where the contingent intereſt ariſes out of a per- 
ſonal, not out of a real eſtate, 


On the other ſide it was anſwered, that it appeared to have 
been the intention of the teſtator to make a proviſion for his 
only daughter, not barely by giving her a portion of 2500/. 
to be paid at her age of twenty-one, but alſo an additional 
legacy of 3500 J. payable on a contingency of his only ſon's 
dying without iſſue male then living, which had happened. 


'That the teſtator's daughter Henrietta Maria's dying in her 
brother's life-time could not be any objection to her having 
the additional legacy of 35001. ſince it was particularly di- 
rected by the will, that though the contingency ſhould not 
happen before her attaining the age of twenty-one, or marriage, 
yet ſuch additional legacy ſhould be paid whenever the con- 
tingency ſhould afterwards happen, without annexing any 
reſtriction thereto or adding the circumſtance of the daugh- 
ter's being then alive. And in another part of the will the 
teſtator expreſsly declared his intention to be, that the lands 
and premiſſes thereby deviſed to his ſon Charles, with remain- 
der in fee to his brother Andrew, ſhould be liable to and 
chargeable with the payment of the ſaid 3500 J. whenever it 
might happen to become due and payable, which ſhews the 
ſtrongeſt intention imaginable in the teſtator, that the faid 
3500 J. ſhould be a charge on his real eſtate, on the death of 
his ſon Charles, without iſſue male, whenever ſuch event might 


happen, whether the teſtator's daughter Henrietta, were at 


that time living or not ; that theſe clauſes ſeemed inſerted on 
that 
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that purpoſe and with a particular view to prevent the queſtion 
that had now been ſtarted ; for being taken together, it was 
lardly poſſible for the teſtator to have expreſſed” himſelf in 
more explicit and deciſive terms; that the caſe of Jackſon 
rerſus Farrant, Precedents in Chancery, log, and 2 Vern, 424. 
was determined agreeably hereto ; laſtly, that the principal 
caſe differed intirely from that of Poulet verſus Poulet, where 
the daughter dying about the age of nine years, had conſe- 
quently no occaſion for a portion; whereas here the daughter 
lived to be married and left a child, and this additional pro- 
ion might juſtly be preſumed to have contributed ſomewhat 
to the advancement of her in marriage, 


For which reaſons it was prayed that the decree might be 
afirmed, and it was affirmed accordingly with coſts, 16 
March, 1735. (1) 
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Dominus Rex verſus Johann' Bigg. 


Arguments before all the Judges at Serjeants Inn, in Fleet 


| | Street, 
1 Stra. 18. HIS was a ſpecial verdict found at the O!d Bailey, 
One with lemon 5 | : e 
Juice takes out where the priſoner, John Bigg, was indited for raſing 


. out an indorſement of 90 J. made on a bank bill for 1000. 


— . N which is made felony without clergy, by a late act of the 8th 


indorſement; and gth of W. 3. chap. 19. Par. 36. 


this held to be 
raſing an indorſement within 8th and gth of W. 3. cap. 19. ſect. 36. and to be felony without 


elergy. 

The indictment ſet forth, that on the 19th day of February 
1714, and long before, one Foſbua Adams, was intruſted and 
employed by the governor and company of the bank of England, 
to ſign bank notes for the ſaid company, for the payment of mo- 
L 420 ] ney by them payable: that afterwards the ſame day and year, 
the ſaid Zo/bua Adams, being ſo intruſted and impowered by 
the ſaid company, did make a certain bank note under his own 
hand, and ſigned by himſelf on behalf of the company, dated 
the 19th of February, 1714, by which note the ſaid 7% 
Adams, on behalf of the ſaid company of the bank of England, 
did promiſe to pay to Mr. James White, or bearer, one hundred 
pounds on demand: that afterwards on the 22d of Febru- 
ary, 1714, on behalf of the ſaid company of the bank of 
England, the ſam of ninety pounds part of the faid ſum 
of one hundred pounds in the ſaid note mentioned, was paid 
to the bearer of the ſaid note; and that thereupon, on 
behalf of the ſaid company, quaddam ſeriptun Anglice an 
indorſement on the ſaid note, was duly made and written, 
ſpecifying, that 90 JI. was paid the ſame 22d of February, 
1714: that the priſoner John Bigg, endeavouring to make an 
wunlazwful gain to himſelf, and to defraud the company of the bank 4 

06 Englan 
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England, of great ſums of money; after the payment of the ſaid Rx v. Bieo, 


90 l. and after the ſaid indorſement made upon the ſaid note, 
(ain. ) on the firſt of March in the ſame year, feloniouſly ergft 
that indorſernent upon the ſaid note, contra pacem domini regis, 
if contra formam ftatut' in hoc caſu nuper edit' & provis. 


Upon Bigg the priſonet's pleading not guilty to this indict- 
ment, the jury found a ſpecial verdict, (viz.) 


They found, that the ſaid Fo/bua Adams, on the ſaid 19th 
of February, 1714, was intruſted and employed by the gover- 
nor and company of the bank of England, but not wnder their 
common ſeal, to ſign for the company, bank notes for the pay- 
ment of money payable by the company: that the ſaid 7% 
Adams, being ſo intruſted and employed as aforeſaid, on the 
igth of February, 1714, did make the note in writing men- 
tioned in the indictment, ſigned under the ſaid 79 N Adam's 
own hand on behalf of the ſaid company; by which note the ſaid 
Jybua Adams, on behalf of the ſaid company, promiſed to pay 
to Mr. James White, or bearer on demand, the ſum of one 
hundred pounds; that on the ſaid 22d dayof February, 1714, on 
behalf of the ſaid company, the ſaid go/. parcel of the ſaid ſum 
of one hundred pounds in the ſaid note contained, was paid to 
the bearer of the ſaid note; and that on the ſaid payment, on 
and acroſs the writing of the ſaid note, the words and 2 
following, (viz.) 22d February, 17 14, paid ninety pounds, were 
in due manner, on behalf of the ſaid company, written with 
ted ink upon the face and inſide of the ſaid note; that the ſaid 
7bn Bigg, on the firſt of March, in the ſaid year, after the 

payment of the ſaid go/. and the inſcription thereof on the 
ſaid note, by a certain liquor to the jury unknown put by the 
ſaid John Bigg, upon the words and figures ſo written upon 
the ſaid note, with red ink as aforeſaid, the ſame words and 
figures totaliter expunxit & delevit. 


Alſo the jury found, that at the time of making the act of 
parliament, intitled, an act for making good the deficiency of 
ſeveral funds therein mentioned, and for enlarging the capital 


ſtock of the bank of England, and always afterwards, to the 


28th of November, 1696, the way only uſed for indorſing of 
bank notes was, by writing on the backfide of the ſaid notes 
with black ink ; but that afterwards on the 28th of Nov, 

Vol. III. 2 1696, 
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1696, and from thenceforth to this time, the way that was 
only uſed was, to write all the payments of any part of the 
money paid on theſe notes, upon and acroſs the writing of the 
ſaid notes, with red ink, in manner and form as is above 
mentioned to be written on the ſaid note; and that ſuch in- 
ſcriptions, from the ſaid 28th of November, 1696, hitherto 
have been, and are commonly called indorſements ; and if upon 
this whole matter the court ſhall be of opinion, that the pri- 
ſoner is guilty of the felony charged upon him in the indict. 
ment, then they find him guilty ; if the court ſhall be of the 


contrary opmion, then not guilty. | 


My Lords, ; 
I am of counſel with the priſoner, who, T muſt admit, has 


been guilty of a very great miſdemeanor or offence ; but the 
queſtion now before your Lordſhips is, whether the fact, as 


found by this ſpecial verdict, be felony ? 


I fhall beg leave to ſpeak to the caſe upon theſe ſervers! 
points : | 

Firſt, Whether this Zo/bua Adams appears to have been well 
empowered on behalf of the company of the bank of England, 
to ſign notes for the payment of money by the bank ? And 
I humbly take it, that on this ſpecial verdict, but more pu- 
ticularly the negative words of it, I mean, as it is found, that 
there was no authority under the commen ſeal ; it appears Adam, 
was not well empowered to ſign this note on behalf of the 
company; and therefore, that in ſtrictneſs it is not, as to this 
purpoſe, a bank note, and conſequently that it is no fclony to 
raſe it, or to raſe an indorſement made upon it. 


Secondly, Whether this receipt of the gol. part of the 100% 
mentioned in the note, (the receipt being written on the in- 
ſide and face of the note) can be ſaid to be an indor/ement with- 
in the at? And I humbly hold it cannot be ſaid to be an 
indorſement, and conſequently, that the priſoner cannot be 


guilty of rafing an indorſement on a bank note. 


Thirdly, Whether the prifoner's taking out this receipt by 
applying to it a liquor unknown to the jury, can be called 
a raſing of this indorſement ? And I muſt beg leave to hold, 
that it cannot be called a raſing of this indorſement. 


Fourth! 5 
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Fourthly, Whether the indictment be good, it being for 
raſing the inſcription, Anglice, the indorſement, on the back 
bill? And this I take not to be good. 


Fifihly, Whether the verdict, as found, be ſufficient, it not 
being found, that the priſoner raſed out this indorſement for 
the ſake lucre, or «with an intent to defraud or cheat the company 
of the bank of England? And I take it that the verdict, as 
found, is not ſuſſicient, as to that matter. 


As to the firſt queſtion, whether Fo/bua Adams, was well 
empowered by the bank to ſign this note? The company of the 
bank of England are a corporation aggregate, a body politic, 
ſubſiſting only by ſiction and ſuppoſition of law, which is in- 
viſible, and can act or ſpeak only by its common ſeal z ſo that 
the common ſeal is in the hand and mouth of ſuch a corporation, 


Formerly it was held, that a corporation aggregate could 
not do any thing without deed, 13 H. 8. 12. Afterwards, it 
is true, for conveniency's ſake, it was allowed to act in or- 
dinary matters without deed, as to retain a ſervant, cook, or 
butler, Plow. 91. 5. 2 Saund. 305. or to appoint a bailiff to 
take a diſtreſs, 3 Lev. 107. But in caſe of any thing of con- 
ſequence, or the employing any one to act on their behalf in a 


matter which is not an ordinary ſervice, a corporation “ ag- 


gregate cannot do that without deed. This is the verydiſtinction 
taken in Horn and Tvy's caſe, reported in 1 Vent. 47. i Med. 
18. 2 Keb. 567. where, in treſpaſs for taking away a ſhip 
and fails, the defendant juſtified under the Canary patent, 
whereby the King granted to the company the ſole trade to 
the Canary Iſlands, and further granted, that if any ſhould 
without their licence trade thither, their ſhip and goods ſent 
thither ſhould be forfeited to the company. Then the plea 
ſet forth, that the plaintiff with his ſhip and fails did fail to 
the Canary iſlands, and trade there, without licence from the 
company z whereupon the defendant did ſeize the ſhip and 
ſails on behalf of the company, as forfeited ; and on demurrer 
to this plea two points were held; rf, that the letters patent 
could not create a forfeiture. 2d/y, That the company could 
not without deed empower any third perſon to feize goods, 
for their uſe, as forfeited ; for (ſay the books) the ſeizing of 
goods for the uſe of a corporation is an extraordinary, and not 
a common ſervice. 


Z 2 Now 
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A corporation 
aggregate can do 
nothing of con- 
ſequence, or 
that is not an 
ordinary ſervice, 
without deed. 
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Cannot without 
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Now this ſhews a corporation can no more give an autho- 
rity, as to perſonal things, without their common ſeal, than 
as to any real eſtate; and if the ſeizing of goods for the uſe of 
a corporation, as forfeited to them, be an extraordinary ſer- 
vice, and ſuch a power as cannot be given without deed, 
though this be a power for the benefit of a corporation, name- 


ly, to put them in poſſeſſion of goods, which before they had 


a right to, and relating only to perſonal goods, and to no real 


Nor to enter for 
a condition 


eſtate; if ſuch an authority (I ſay) cannot be given without 
deed, d fortiori the bank of England's empowering one to ſet 
their name to a promiſſory note cannot be done without deed ; 
this being an extraordinary truſt or employment, ſuch a one 
indeed as, if abuſed, may in an hour's time endanger the 


ruin of the company that gives this authority. For if an agent 


of the bank be, under their common ſeal, empowered to ſet 
their names to promiſſory notes, and ſuch agent ſhould, with- 
out any conſideration or value received, ſign a promi ſſory note 
in the company's name for five or ten thouſand pounds, I do 
not ſee, but that this would bind, and at the ſame time go near 
to ruin-the company. 

Therefore ſurely this is a truſt not of a light nature, but of 
the higheſt concern and conſequence to the company; and if 
in any caſe whatever an authority given by a corporation 
ought to be under their common ſeal, without all doubt this 
authority given by the company to ſign 2 notes ought 
to be ſo. 

It is plain a corporation aggregate cannot without deed 
make or enter into any contract; and by the like reaſon they 
cannot without deed empower another to do that act, which 
they themſelves cannot do but under theſe circumſtances. 


A corporation aggregate cannot without deed bind them- 


ſelves to pay money, and for the ſame reaſon, they can- 
not without deed authoriſe another to charge themſelves 
with the payment of any money. It is evident a corporation 
cannot without their common ſeal empower their ſervant or 
agent to enter, on their behalf, for a condition broken, though 
in the caſe of an eſtate of never ſo ſmall a value, and though 


this be for the benefit of the corporation, and cannot poſſibly 


enure to their prejudice, 1 R. Abr. 514. Damper verſus 


Symms, much leſs can a corporation empower another with- 


out their common ſeal to Ggn promiſſory notes in their name, 
whereby 
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whereby to charge themſelves, it may be, with a million of Rex e. Bioc. 


money. 

I ſhall only mention one inſtance more a what a corpora- 
tion cannot do without a deed, and that is, it cannot without 
a deed make an attornment to a grant of a reverſion; as if 
lands be granted to a corporation aggregate, whether for 
years, or for, the life of J. S. and the grantor being ſeiſed in 
fee of the reverſion, grants it over to a third perſon; the 
corporation, who have the particular eſtate, cannot attorn with- 
out deed; and in pleading a title to ſuch a grant of a reverſion, 


the deed of this corporation, purporting ſuch attornment, muſt 
be pleaded with a profert hic in cur” 6 Co. 38. Bellamy's caſe. 


Here then is a very ſtrong caſe: An attornment is but a 
light matter, being no more than a bare conſent to the leſſor's 
grant; it paſſes no intereſt from the party attorning, but the 


grantee is in by the grantor ſolely. It is favoured in law, as 


tending to the perfection of a grant; and therefore cannot be 
upon a condition ſubſequent, for in ſuch caſe the attornment 
would be good, and the condition void and rejected. The 
making an attornment is no more than what the tenant is 
compellable to do, upon a proper conveyance; as that of a fine, 
upon a quid juris clamat brought againſt the tenant. An attorn- 
ment has, in our days, by the whole legiſlature been thought ſo 
trivial a thing, that by a late (a) act of parliament it is wholly 
taken away, as an uſeleſs incumbrance upon conveyancing. 
And if a corporation cannot do ſo flight a thing, as to make an 
attornment without deed, much leſs can they without deed do 
an act of that conſequence, as to empower another to ſet their 
name to promiſſory notes for the payment of ever ſo great a 
ſum of money. 

But it will be objected; if the authoriſing Adams to ſign 
notes in the name, and on the behalf of the bank of Zngland, 
ought to be under the common ſeal, then for want thereof, 
according to this way of arguing, all the notes and bills given 
by Adams, on behalf of the bank are void. 


Reſp: This is no conſequence; for in an action brought 
againſt the bank upon a bill or note ſigned by Adams, when 
it ſhall be proved, that Adams, is an agent intruſted by the 
bank, and has been uſed to ſign bills and notes, which from 


time to time have been duly paid and anſwered by the bank 
" | this 
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this is evidence, and will carry with it the higheſt preſump- 
tion, that Adams was lawfully authoriſed ſo to do, and 
conſequently authoriſed under the common ſeal ; and at 
the ſame time ity may be impoſhble for a third perſon, 
that ſues this bill or note, to produce ſuch authority under 
the common ſeal of the bank; and it would be unreaſon- 
able in the court to put him upon it, in regard the ſame does 
not belong to him; yet upon ſuch evidence it ſhall be pre. 
ſumed, that Adams was well authoriſed under the common ſeal 
to ſign ſuch bills and notes, and conſequently they will be 
good : but in the principal caſe there is no room left for ſuch 
preſumption, it being expreſsly found by the verdict, that 


Adams, was not authoriſed under the common ical of the bank 


( 428 ] 
Whether wri- 
ting a receipt 
with red ink 
acroſs and upon 
the face and in- 
ſide of a note, 
can be called an 
indorſement ? 
(a) Cap. 20. 
ſect. 36. 


The meaning of 
the word in- 


dorſement.” 


to ſign ſuch notes. So that this objection is of no force. 


But if this point ſhould be againſt me, and it ſhould be 
thought by your Lordſhips, that the bank without their common 
ſeal could authoriſe Adams, to ſign notes in their name, (tho 
it be a matter of ſuch very great moment, as, if abuſed, may 
ruin the company) but admitting this to be againſt me 


The ſecond queſtion is, whether this receipt for go /. 
written with red ink acroſs and upon the face and inſide of 
this bank note of one hundred pounds, can be ſaid to be an 
indorſement ; for the ſtatute of (a) 8 & 9 Vill. 3. makes it 
felony, © either to forge or counterfeit a ſealed bank bill or 
bank note, or to alter or raſe an indorſement on any bank 
« bill or bank note.” The preſent indictment is on the latter 
branch; therefore, if the receipt for 90/7. written on the face 
of this bank bill, be not an indorſement, then the offence is 
not within the act of parliament, 


This receipt written on the face of the note is not an in- 
dorſement : the word inderſement, is a legal word, for which 
there is a proper (at leaſt a law) Latin word, (viz.) indor/a- 
mentum, as murdrum is the law Latin word for murder. The 
meaning of the word appears from its derivation from in and 


dorſum, and ſignifies what is written on the back of the deed 


or inſtrument. It is taken notice of in the Terms of the Law, 
CowelP's Interpreter, and Blunts Dictionary, and is frequently 
applied to a condition of a bond, in ancient times commonly 
written in parchment, and the condition is commonly 


written on the back of the bond, and called an indorſement. 
| 3 And 
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And this being. the plain ſignĩſication of the word in the com- 
mon uſe of it, manifeſtly implied from its derivation, how then 
can it ſigniſy any thing written on the face and Mee and not 
on the backſide of the note? 


It is true, the verdict finds, that ſome time ſince the making 
of this penal ſtatute, it was uſual for the bank to write the re- 
ceipt for any part of the money paid upon the face and acroſs 
the note with red ink; and that this receipt, though written 
en the face and inſide of the bill, is, ſince the act, com- 
monly called an indorſement. 


But ſurely this cannot be material; for by the jury's find- 
ing that this writing the receipt with red ink acroſs and on the 
face of the note, is commonly called an indorſement, by this 
(I ay) it is implied, that it is not always called fo, nay, that 
ſometimes it is called otherwiſe, The word commonly is 
uncertain :. if it has been three or four times called ſo, it may 
be ſaid to be commonly called ſo, and yet it may much oftner 
be called otherwiſe. Beſides, as it is a proper, legal word, 
the true and legal import thereof cannot be altered, varied, 
and made to ſignify the direct contrary ; and all this by ſome 
people's making an improper uſe of it. This would be to 
make an indorſement, which is always written on the backſide 
of a note or writing, to ſignify the very reverſe, (viz.) what is 
written on the forefede : it would be to give ſuch a latitude to 
the fancy of people, who may ſometimes miſname any thing, 


a to take away all manner of certainty. 


But what renders this objeCtion the ſtronger, is, for that the 
rerdict finds, that at the time of making this act of parliament, 
and for ſome time afterwards, the only way of writing re- 
ceipts on the bank's paying off part of the note, was, by 
writing the receipt on the back of the note, which at that 
time, (il) at the making of the act was called an indorſe- 
ment, and this was indeed properly and juſtly ſo called; and 
writing receipts on the face or acroſs the bank note was not 
then practiſed; conſequently the ſtatute, in making the raſing 
an indorſement felony, muſt intend ſuch an indorſement, 
3 was uſed at the time when the act was made, that is, ſuch 
as was written on the back of the bank note, and could never 


mean a writing on the face or acroſs the note, which was not 
2 4 then 
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» Inſtances where 


penal laws have 
not been ex- 
tended by an 
equitable con- 
ſtruction. 
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Rxx v. B16. then practiſed, and could not have been foreſeen, without the 


ſpirit of prophecy. And if the bank have found out a new Way 
of writing receipts, they muſt apply for a new act of parliament 
that ſhall extend to ſuch their new invention. 


Again : This writing of a receipt acroſs and upon the face 
of the bank note being a new method, and not practiſed when 
the act was made, I would put the caſe, that the receipt on 
the face of the bill, which the priſoner is indicted for raſing, 
had been the fe receipt that was ever written in that man- 
ner, would this have been an indorſement within the act of 
parliament, and would it have been felony to have raſed the 
receipt thus written on the face of the bill? Surely not. 


Then I would go further, and aſk, if the priſoner had raſed 
the ſecond, third or fourth receipt that had been written in 
this manner, would this have been an indorſement within the 
act ? I do not ſee how it could. When then would the raſing 
of ſuch receipt written on the face of ſuch bank notes firſt 
begin to be a felony ? This would be pretty hard to deter, 


mine. 


Further : if this penal law did not originally and at the 
time of making it comprehend a receipt written on the face 
of a bank bill, under the word indorſement, (as it is plain it 
did not) ſhall ſuch law in proceſs of time grow ſtronger and 
more comprehenſive than it was at firſt ? Shall ſuch a con- 
ſtruction be put upon it as thereby to make that felony ſome 
years after the enacting of the law, which, at the time when 
it was enacted, was not ſo ? This would indeed be a ſtrange 
conſtruction, by a liberal interpretation to enlarge a penal 
law, contrary to the rule which ſays, it ſhall be taken flriftl, 
and muſt tend to make conſirufive felonies, as odious as con 
Aructiuve ( a) treaſons. 

If it ſhould be objected, chat to raſe a receipt written by 
the bank on the face of the note is equally miſchievous, as the 
raſing an indorſement on the back thereof, and therefore 
equally within the act; this argument will not be allowed, 


—__ 


(a) See the 13 & 14 Car. 2. cap. 29. for reverſing the attainder of the Earl of 


iStrafford. 


with 
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one that is capital, ſuch not being to be inlarged by parity of 
reaſon, or extended by any equitable conſtruction. 


The ſtatute of 25 Ed. 3. makes (or rather declares) it to 
be high treaſon to counterfeit the great ſeal; and in 3 Inf. 
16, 17, theſe caſes are cited on that branch of the act: Fir, 
If a man takes off the great ſeal from one patent, and fixes it 
to another writing purporting to be another grant of the 
king, this is held to be no (a) counterfeiting of the great 
ſeal. 


Secondly, If one having a grant by letters patent of the ma- 
nor of Dale from the Crown, raſes out the manor of Dale, and 
inſerts the manor of Sale, which is a greater manor, and like- 
wiſe belonging to the Crown ; this is alſo held to be no coun- 
terfeiting of the great ſeal, 


Thirdly, There is a caſe reported of an extraordinary con- 
trivance of one Leake, a chancery clerk. This Leake being 
about to take a grant fron the Crown, joined together two 
thin ſkins of parchment of a proper ſize for letters patent, and 
glued them ſo cloſe together, that they appeared to be as one 
ſkin, and a true patent for ſome inconſiderable grant was 
written upon the outward ſkin, and this patent was ſealed. 
Afterwards the party having unglued the two ſkins took off 
the uppermoſt ſkin, and then wrote a more valuable grant 
upon the innermoſt ſkin, and ſet up this title. 


Now, though all theſe three caſes were equally miſchievous 
with the actual counterfeiting the great ſeal ; though they were 
all the moſt remarkable abuſes of the great ſeal imaginable 
yet it was adjudged that none of the above mentioned facts 
amounted to a counterfeiting of the great ſeal. So cautious 
have the judges ever been of enlarging penal, much more 
ſanguinary laws, by equity; and this too in times when par- 
liaments being leſs frequent, there were fewer opportunities 
of redreſſing the failings and flips in one law, by applying for 
another. | 


with regard to any law that is penal, much leſs in the caſe of Rez v. Bree. 
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3 
— 


(a) Held otherwiſe in the year book of 2 H. 4. and in Stamford Pl. Cor. 3. 
But the Lord Ch. Juſt. Cote condemns that opinion, and with him concurs the 


Lord Ch. Juſt, Hale, Hift, Pl. Cor. vol. 2, 181. 


So 
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Rex v. 3160. 


Whether taking 
out a receipt by 
putting upon it 
a certa'n li quor, 
can be called 
rafing ſuch re- 


ceipt. 
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So that, I humbly take it, the priſoner's raſing a receipt writ. 
ten on the face of the bill, cannot be ſaid to be raſing an in- 
dorſement, But if this point ſhould be alſo againſt me, 


The next queſtion is, admitting this receipt written with 
red ink acroſs and upon the face of the bill to be an indorſe- 
ment z whether the priſoner's taking out this indorſement 
putting upon it a certain liquor to the jury unknown, be a 
raſing of ſuch indorſement; for ſq the indictment expreſsly 
ſays, (viz.) that the priſoner erat, c, and I apprehend this 
cannot be called raſing. 


Raſing of a deed or writing is ſcraping out by ſome knife, 
or other inſtrument : thus, radere namen (a) ſignifies to ſc rape 
out a name. Suppoſe the priſoner, inſtead of pouring this 
liquor (which was lemon juice) upon the receipt, had poured 
ink, ſurely that could not have been called rafing out the 
receipt; it would have been blotting, but not raſing it out; 
and if putting out the words by ink had not been rafing, then 
no more can the putting out the words by any other liquor be 
ſo called. This taking out the words by lemon juice may be 
ſaid to be an expunging or altering of the bank bill, which laſt 
is within the words of the ſtatute. But the proſecutor has not 
upon that clanſe thought fit to indict us. We are indifted 
only for raſing this indorfement z whereas we inſiſt, that the 
putting or taking out of the receipt by pouring a liquor there- 
upon, cannot be called a raſing out fuch receipt. | 


In the next place, we ſay the indictment is naught, as it 
muſt be intended to be an indictment for raſing the in/criptum 
on a bank note, 


The ſtatute of 8 and 9 Will. 3 par. 36. makes either of 
theſe two facts felony, (videlicet) firft, forging or counter- 
feiting a bank bill or note; 240), raſing or altering an indorſe- 
ment on a bank bill or note, So that the indictment is to be 
intended on the lattter branch, that is, for raſing an indorſe- 
ment; whereas it is laid for raſing an inſcriptum, Anglict an 
indorſement z and here this Anglicè is void (5); for the word 


IT 


— 


(a) Aurelius Cotta conſul, ſentantiam rogatus, nomen Piſonis radendum faftis cenſult. 


Vide Tacit. Annal. lib. 3. a : 
(6) If there be a proper known Latin word to expreſs a thing by, no deſcription 


though with an Azglice, will be ſufficient, Sp, 313. Flozd v. Morgan. 7 el, 68. 


inſcripium 
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iuſcriptum does not properly ſignify an indorſement, but a ſu- 
perſeription; indor/amentum might do, or there is a proper 
word in the dictionary derived from the Greek, (viz.) opiſtho- 
graphum, But if this point ſhould be againſt me, then 


It is to be conſidered, whether the verdict be ſufficient, ſince 
it does not find, that the priſoner did this fer the ſake of lucre, 
er with intent to deceive or defraud the bank. 


The reciting part or preamble of the clauſe of the aQ, 
which makes this felony, takes notice (a), that, “ whereas 
& divers frauds and cheats had been put upon the governor 
« and company of the bank of England, by the altering, 
« forging and counterfeiting of the bank bills and bank notes, 
and by raſing and altering indorſements thereupon : be it 
« therefore enacted, that this be declared and adjudged felony 
© without benefit of clergy.” 
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Rx v. Bie. 


* 


Whether from 
the preamble of 
the act of par- 
liament it be 
not requiſte, 
that it ſhould 
appear that a 
perſon proſecu- 
ted for offend · 
ing againſt it, 
has done it with 
an intent to 
make unlawful 


gain to himſelf, and to defraud the bank. (a) See Sect. 36, 


Now, as the recital or preamble of an a& of parliament is 
very juſtly obſerved by the Lord Cale to be, as it were, a (6) 
key for opening the meaning and intent of the act; ſo it ſeems 
plain by this introduction or preamble, that no raſing or alter- 
ing a bank note can be felony, unleſs ic be done to deceive or 
defraud the bank. The preamble recites the miſchief, and it 
is the buſineſs of the enaRing part to cure that miſchief, 


Suppoſe then a man by way of experiment ſhould publickly, 
nay at the bank, and in the very view of the governors and 
directors thereof, make an alteration “ or raſure in a bank 
note, or an indorſement of ſuch note : ſuppoſe he ſhould, in 
ſuch public manner as I have mentioned, commit the very 
fact of which the priſoner is found guilty, (videlicet) by putting 
a certain liquor upon an indorſement of a bank note, take out 
the indorſement, and make no manner of uſe of it afterwards, 
but at the ſame time deliver it up to the bank, would this be 
felony ? give me leave to ſay, there is no colour for it: au: 
non facit reum, niſi mens fit rea. 


Wherefore, taking this not to be felony, then, for aught 
appears by the verdict, this might be the very caſe, all the 
whole verdict might be true. The priſoner might, by put- 
ting a liquor upon the indorſement written on the bank note, 


have taken out the indorſement ; and yet this might have been 
done 


(5) 1 Inſt. 79, 


Otherwiſe it 
might extend 
to a perſon doing 
it innocently, 
and by way of 
experiment. 
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done innocently, and without any intent to defraud the bank, 
It is conſequently abſolutely neceſſary it ſhould have been 
found by the jury that what was done by the priſoner, was 
done with deſign to defraud the bank. 


It is remarkable, that in the late indict ment againſt Daun 
this was expreſsly found; and I preſume, the counſel who 
peruſed the inditment, thought it neceſſary in the preſent caſe, 
becauſe it is inſerted in the indictment that the priſoner did 
this to make an unlawful gain to himſelf, and to defraud the 
bank of great ſums of money. 


I cannot but obſerve to your Lordſhips, that after the trial, 
and the verdict found, this omiſſion in the verdict being dif- 
covered, the counſel on the other ſide ſo far thought it to be 
material, that when we had once attended your Lordſhips, and 
had (as was then thought) ſettled the whole ſpecial verdict, 
the other ſide (I ſay) gave us a new ſummons, in order to have 
this inſerted in the verdict; but your Lordſhips with great 
Juſtice ſaid, it could not be done without the finding of the 
jury. Indeed, at the firſt ſight, I was not apprehenſive this 
defect was ſo material, as on a ſecond view, occaſioned by 
the miſtruſt of the King's counſel, I now find it to be. And 
therefore, fince the whole verdict may be true, and yet the 
facts found to have been done by the priſoner, might have been 
done innocently, and without any intention to defraud the 
bank; for this reaſon the verdict, as found, ſeems defective, 
and not to make the priſoner guilty of felony, 


Thus have I gone through what I intended to trouble your 
Lordſhips with on this occafion : I would add, that your Lord- 
ſhips have now before you a caſe, wherein the life of a man 
is concerned; and if all theſe points are not plainly for us, (as 
we hope, that at leaſt ſome of them are) but if any of them 
ſhould be but doubtful, you will even then conclude in favorem 


| wvite. 


Your Lordſhips are in the caſe of a penal law, penal even to 
life, and therefore not to be taken ſtrictly, or aided by any in- 
tendment or equitable conſtruction whatſoever, 


Your Lordſhips are in a caſe depending on the conſtruction 
of a new act of parliament, at beſt but doubtfully penned; 
and the gentlemen in the direction at the bank may, if 8 
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- theſe times of frequent ſeſſions of parliament, 

Your Lordſhips are in a caſe, where, if you ſhould be of 
gion, that this fact, as now found, ſhould not be felony, yet 
te priſoner will not have eſcaped without puniſhment, having 
lady ſuffered a year and a half's cloſe impriſonment, and 
ut in Newgate. And therefore upon the whole matter, 

If ibu Adams was not well empowered, as this verdict 
found, to ſign notes for the payment of money for the bank, 
ke having no authority under their common ſeal for that pur- 

2s we take it he was not, this being an authority and 
mit of the higheſt nature, that can poſſibly concern the bank: 


Or if this receipt for ninety pounds, part of the ſum of one 
kundred pounds, written acroſs and on the face of the bank 
rote, be not an indorſement, (as we take it not to be, being 
be very reverſe of the meaning, ſenſe, common uſe, and deri- 
ation of the word:) 

Orif taking out the words of the receipt upon the bank note 
putting this liquor upon it, be not raſing or ſcraping out the 
gords, as in common ſenſe and parlance it cannot be ſo taken: 

f the indictment be ill only for raſing the in/criptum on the 
hank note, without ſaying the indorſement : ; 

Or if it be neceſſary, that the verdiQ ſhould find that this 
ht was done with a view to lucre, and to defraud the bank, 
n ſurely it is by reaſon of the preamble of the act which re- 
cites, that the frauds and cheats which have been put upon 
the bank, were the inducement and occaſion of making the 
att; and all the facts found by this verdict may - poſſibly 
hare been done innocently, and by way of experiment; for 
which reaſon it ought to have been found as laid in the in- 
ditment, that the priſoner did this with an intent to defraud 
the bank: if any one of theſe points be with me, (as I humbly 
ike it they all are) then I hope your Lordſhips will be of 
opinion, that this fact, as found by the verdict, is not felony, 
add in conſequence of it, that the priſoner ſhall be diſcharg- 
el. [A]. 
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full be occaſion, eaſily obtain an act for the explanation of it, Rex v. 3100. 
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2 


[A] In this caſe the Judges differed in opinion; but the majority of them 


ield it to be felony : however the priſoner was tranſported, and not executed. 
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Term S. Michaelis, 1733. 
Dominus Rex ver/us Thomam Burridge. 
[In Banco Regis. } 
The Reporter's Argument for the Proſecutor, 
Lord lag »- HIS comes before the court on a ſpecial verdict found 
— 3 before Mr. Juſtice Page, at an aſſizes held at Taunton for 
4 the county of Somerſet, April 2. in the ſeventh year of his pre. 
ir EpconD 1 x ar . 

PnonyN, ſent majeſty, upon an indictment of the priſoner at the bar, 
2 Juſtices, Thomas Burridge, for aiding and aſſiſting one William Palmer, 
One convicted convicted of felony, to eſcape out of priſon. The indiQtment f 
— een this Thomas Burridge ſets forth, that at the general quarter. 
1 ſeſſions of the peace held at the city of Melle in and for the 
for — county of Somerſet, on the 11th of January in the fifth year 
conginuesa fe- of his preſent majeſty, before Thomas Carew, eſq; and others 
tranſportation his majeſty's juſtices of the peace, ® one William Palmer wiz 
— xp in due form of law convicted of ſtealing and taking away an 
tence z and if ewe-ſheep, of the value of fix ſhillings, of the goods and 
a ſtranger aſſiſt . 200 

Cuch felon con- chattels of a perſon unknown; for which felony William Pal. 
_ _— mer was by the ſaid court adjudged to be tranſported for the 
ſentence of ſpace of ſeven years, according to the form of the ſtatute, 
wanſportation, 


to eſcape out of 
priſon ; (pro · 
vided it be ſuch 
an aſſiſtance as 
in law amounts 
to areceiving, 
Harbouring or 


and was by the ſaid court committed to the cuſtody of Edward 
Cheney, the then keeper of his majeſty's gaol of Ivelchefler in the 
ſaid county, there to remain until he ſhould be tranſported ae 
cording to the ſaid ſentence. | 


comforting ſuch felon ;) the perſon aſſiſting is acceſſary to the felony after the fact: but then in 
the indictment for this laſt offence, it muſt be charged that the offender hae notice of che other ft 
lony or conviRion. 


J . SS 


And that afterwards (to wit) on the 13th of Od. on the ſixth 
year of the reign of his preſent majeſty, the priſoner Thomas Bur- 
ridge, at Ivelcheſter aforeſaid, did wilfully and feloniouſly aid 
and aſſiſt the ſaid William Palmer to eſcape out of the ſaid gaok 


by means whereof the ſaid William Palmer then and me did 
| 4 * 
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eſcape out of the ſaid gaol, againſt the peace of our lord the 
king, his crown and dignity ; which indictment the ſaid juſtices 
did by their own proper hands afterwards at the gaol-delivery 
for the ſaid county, on the 31ſt day of Fly in the ſeventh 
year of the reign of his preſent majeſty, before the Lord 
Chief Baron Reynolds and Mr. Baron Thompſon, then juſtices 
of gaol-delivery for the ſaid county, held at Wells before the 
ſaid juſtices laſt above named, deliver into court; whereupon 
at that ſame gaol-delivery, the ſheriff of the ſaid county of 
$merſet was commanded by the ſaid juſtices, that he ſhould 
not forbear by reaſon of any liberty within his bailiwick, but 
that he ſhould take the Taid Thomas Burridge to anſwer unto 
our ſaid lord the king touching and concerning the premiſſes. 
And now (that is to ſay) at the general delivery of the gaol 
of our ſaid lord the king, of his ſaid county of Somer/et, of the 
priſoners therein, being held at the caſtle of Taunton in and 
for the ſaid county, on Tueſday the 2d of April in the ſeventh 
year aforeſaid of the reign of our ſaid lord the king, before 
Mr. Juſtice Page and Mr. Juſtice 7 the ſaid Thomas Bur» 
ridge, under the cuſtody of Thomas Wellman, eſq; ſheriff of 
the ſaid county, under whoſe cuſtody the ſaid Thomas Burridge 
was before committed for the cauſe aforeſaid, being brought 
to the bar by the ſaid ſheriff, was arraigned, and pleaded 
Not guilty, and put himſelf upon the country ; and a jury 
being impanelled, they find a fpecial verdict ; that is to ſay, 


The jury find the indictment of William Palmer for the 
felonious ſtealing of the ſheep, and that he was convicted of 
that felony, and that he prayed the benefit of the ſtatute in 
that caſe, which was allowed him ; and that he thereupon was 
ſentenced to be tranſported for ſeven years, which indictment, 
conviction and ſentence, the jury find in hec verba; they further 
find, that William Palmer was by the ſaid juſtices at the ſaid 
general ſeſhons of the peace, committed to the cuſtody of the 
ſaid Edward Cheney, in the indictment mentioned, the then 
keeper of the ſaid gaol at Tvelchefter in the ſaid county; and 
that afterwards, and before the 13th day of OZober in the ſaid 
ſixth year of the King, the ſaid Edward Cheney, the gaoler of 
the ſaid gaol, died; and that the ſaid William Palmer remain» 
ed in the ſaid gaol in the cuſtody of hn Profiler, then being 

ſheritt 
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The caſe in 
Mort. 
this is made 
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ſheriff of the ſaid county, and not in the cuſtody of any perſon 
or perſons whatſoever contracting for the tranſportation of che 
ſaid William Palmer. 


And thy jury further find, that 3 no contract was made with 
the ſaid ſheriff, or with any other perſon whatſoever, for the 
tranſportation of the faid William Palmer for the ſaid felony, 
purſuant to the act in that caſe provided. 


The jury further find, that the now priſoner Thomas Burridge 
on the ſaid 13th of October in the faid ſixth year of the reign 
of the King, then being a priſoner in the faid gaol at Ive!. 
chefter aforeſaid, and in the cuſtody of the ſaid John Prefer 
then being ſheriff of the ſaid county, did wilfully aid and aſſiſt 
the faid William Palmer, ſo being in cuſtody as aforeſaid, to 
make his eſcape out of the ſaid gaol : and whether upon the 
whole matter the now priſoner be guilty of felony, the j jury 
leave it to the court. | 


The caſe is in ſhort no more than this : one William Pal. 
mer was convicted of ſheep ſtealing, which is felony (a) 
within benefit of clergy. Upon his conviction, he prayed the 
benefit of the ſtatute in that caſe provided, (by which muſt be 
meant the late ſtatute of the 5th of Queen Ann, chap. ö. 
which allows the benefit of clergy without (5) reading) which 
was accordingly granted him. Upon this, there is judgment 
given againſt him, that he ſhould be tranſported for ſeven 
years; and before any contract made by any perſon with the 
ſheriff, or any other, for the tranſportation of the ſaid William 
Palmer, he is aſſiſted by the priſoner at the bar to eſcape out 
of priſon, And the queſtion is, whether this William Palmer 
at the time of his eſcaping was a felon ; or whether the felony 
of William Palmer was pardoned, either by the ſtatute of 


18 Eliz. chap. J. which takes away purgation, or by the 5th of 


(c) Cap. It. 


Ann. cbap. 6. which allows the benefit of clergy without read- 
ing; or whether any words of the ſtatute of 4 Gee. 1. (c) or 
other ſtatute which empowers the Judge to order tranſporta- 
tion in caſes of clergyable felonies, whether (I ſay) any words 
in this or any other ſtatute extend to pardon this William 
Palmer before his tranſportation and ſervice beyond ſea for 
ſeven years? for it muſt be admitted, that if William Palmer, 


was by any of theſe acts pardoned for the felony at the time of 


his 
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his eſcape, then he not being at that time a felon, it could not 
be felony in the priſoner at the bar to affiſt him to eſcape. 
But I take it, that notwithſtanding any of theſe acts of par- 
liament, William Palmer was, and continued a felon at the time 
of his eſcape 3 and conſequently that it was felony in the pri- 
ſoner to aſſiſt him in order thereto, 


The ſtatute which I'would beg leave firſt to take notice 
of, though not the ſirſt in time, is that of the th of Queen 
Ann. chap. 6. and it is the laſt clauſe of it. This ſtatute re- 
cites, that © foraſmuch as when any perſon was convicted of 
« any felony within the benefit of clergy, upon his prayer to 
« have the benefit thereof allowed him, it had been uſed to 
« adminiſter a book to him, to try whether he could read as a 
« clerk, which by experience had been found to be of no uſe: 
« therefore it is enacted, that if any perſon be convicted of a 
«felony within the benefit of clergy, and ſhall pray to have 
the benefit of this act, he ſhall not be required to read; but 
d « without any reading ſhall be allowed, taken, and reputed to 
« be, and puniſhed, as a clerk convict, which ſhall be as effec- 
« tual to all intents and purpoſes, and be as advantageous to 


© him, as if he had read as a clerk.” 


So that now, without the intervention of the ordinary, (who 
never was more than a [A] miniſter attending the court, 
and had no part of the judicial power) the offender is to have 
the benefit of clergy without his reading at all. But it can- 
not be inſiſted upon, that there are any words in this ſtatute 
of the 5th of Queen Ann, which amount to a pardon of the 
offender; the ſtatute ſays, he ſhall not be put to read, but 
ſhall be taken to be as a clerk convict ; but at the ſame time 
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In cafes within 
benefit of clergy 
the ſtatute of 

5 Anne takes 
away reading, 
and provides, 
that the part 
ſha!) be puniſhed 
as a clerk cog- | 
vict. 
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The ordinary 
never ated as a 
judge, but as a 
minilter only on 
the allowance 
of clergy. 


a. 


1— — 


[A] Upon a writ of error of a judgment upon an indietment of ſheep-ſtealing, 


(as in the principal caſe above) amongſt many other exceptions, one was, that in 
the entry of the allowance of clergy, no mention was made of the ordinary, (viz.) 
quod liber traditur defendenti per ordinar? &c. /ed non allocat” : For, by Holt Chief 
Jultice, no mention was ever made of the ordinary for this purpoſe. Only 
formerly it was ſaid, traditur erdinario, when the uſage was, to deliver the clerk 


to the ordinary for purgation. 


And in the time of Ear Fourth, (9 Edw. 4. 


28. a. 21 Edw. 4. 21. 6.) it was adjudged, that the ordinary is not a judge of 
reading, but only an officer miniſterial to the court, and upon this ground the 


allowance of clergy by the ordinary was never entered. Stone's caſe, Hill. 6 Gul. 
— manuſcript, See alſo the Lord Hale“ Hit. PI. Cor. 
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is ſo far from pardoning the offender, that it ſays the rery re- 


verſe, by providing * he ſhall be puniſhed, and that too as 5 
clerk convict, 


But then it may be aſked, what is meant here by a clerk con. 
vict, and how is ſuch a one to be puniſhed? 


Now, by the words a clerk convit is intended any perſon in 
orders, or capable of being in orders, that is convicted by the 
verdict of a jury, or by his own confeſſion, of a*felony within 
benefit of clergy ; and ſuch a clerk convict was this William 
Palmer. And 


As to the next queſtion, how ſuch a one convicted of 2 
felony within the benefit of clergy was to be puniſhed ? the 
ſtatute of 18 Eliz. chap. 7. (a) gives a plain direction, * that 
the offender, after clergy allowed, ſhall not be delivered 
ec over to the ordinary to make purgation, but ſhall be burnt 
e in the hand, and after burning, he ſhall be delivered forth- 
« with out of priſon ;” which latter words have been taken to 
amount to a conſtructive ſtatute pardon. 80 that, I think, 
two things are to be conſidered : 


Firſt, From what time a felon convicted of a clergyable 
felony, is entitled to the benefit of the ſtatute pardon of 
18 Eliz. whether from the allowance of clergy, or from the 
burning in the hand? , 


Secondly, What alterations are made as to this point by the 
ſtatute of 4 Geo. 1. which leaves it to the diſcretion of the 
Judge to order the offender to be tranſported, inſtead of being 
burnt in the hand: or, with reſpect to the preſent caſe, whe- 
ther William Palmer, having been convicted of felony within 
the benefit of clergy, and having been ordered by the Judge 
that tried him to be tranſported, is entitled to the benefit ot 
the ſtatute pardon, either by 18 Kl. or 10 4 Geo. 1. befare be 


has been tranſported? 


And ] take it that he is not: which point, if I ſhall be able 
to maintain, from thence it will follow, that Palmer continued 
to be a felon at the time when the priſoner aſſiſted him to 
eſcape ; and if Palmer was then a fclon, it muſt be felony in 
the priſoner at the bar to aſſiſt his eſcape ; and further, as | 


apprehend, that it does not alter the caſe, that no one had 
contracted 
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contracted to tranſport this Palmer, who was thus under ſen- 
tence of tranſportation, and was aſſiſted to eſcape. 


With regard to the firſt point ; the time from whence an 
offender convicted of a clergyable felony, and being allowed 
his clergy, and burnt in the hand, ſhall be deemed to be in- 
titled to this ſtatute pardon ; “ that depends intirely upon the 
ſtatute of 18 Elia. cap. 7. and on the conſtruction that has 
been made thereupon ; for which reaſon I would previouſly 
take notice, fir/?, of the words of that act, and the occaſion of 
making it; and, 2d/y, how the words came to be conſtrued 
to amount to a pardon, when they do not expreſs any ſuch 


thing. 
As to the ſtatute of 18 Eliz. cap. 7. the title of that part of 
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it which relates to the preſent queſtion, is, an order for the 


delivery of clerks convict without purgation : the preamble, ſo far 
as concerns this point, ſays, © that for the avoiding of the 
« ſundry perjuries, and other abuſes in or about the purgation 
« of clerks convict delivered to the ordinaries, be it enacted, 
« that all perſons that at any time thereafter ſhall be allowed 
and admitted to have the benefit or privilege of their clergy, 
« ſhall not be thereupon delivered to the ordinary, as had 
« heen accuſtomed ; but after ſuch clergy allowed, and burn- 
«ing in the hand, according to the ſtatute in that behalf 
« provided,” (which muſt be meant of the ſtatute of 4 HF. 3. 
cap. 13. that having firſt inflicted burning in the hand) 
« the offenders ſhall be forthwith enlarged and delivered out 
« of priſon, by the juſtices before whom ſuch clergy ſhall be 
granted (a): provided that the: juſtices before whom ſuch 
« allowance of clergy ſhall be had, ſhall and may, for the 
« further correction of ſuch perſons to whom clergy ſhall be 
« allowed, detain them in priſon for ſuch convenient time, as 
« they in their difcretions ſhall think convenient, ſo as the 
ſame do not exceed one year's impriſonment; with a further 


« proviſo (5), that one admitted to his clergy ſhall neverthe- 


« leſs be anſwerable for other felonies.” 


As this and divers other ſtatutes take notice of the allow- 
ance of clergy, (or to ſpeak more properly, the benefit of 
clergy) it may not be amiſs here to obſerve, what the Lord 
Hobart (288) ſays of the original of this privilege, (viz.) that 

Aaz the 


(a) Sect. 32, 


J Sect. 5, 
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NE — the benefit of clergy was a refuge provided by common law 
in favour of a literate offender ; but that it took its original 
from the great regard ſhewn to the church; and although at 
firſt only clerks in orders were allowed ſuch privilege, yet 
afterwards this law, in favour of learning in general, was ex. 
tended to all perſons capable of taking orders. But as to the 
occaſion of the ſtatute of 18 Elia. it appears from the pre. 
amble thereof, already taken notice of, to have been made to 
avoid the ſundry perjuries, and other abuſes committed in 
making purgation. The manner of theſe trials before the 
ordinary is ſet down in Stamford 138. Feb. 289. Pult. d. Pas- 
Regis 217. more fully than in any other books, and appears to 


have been thus : 


1 Firſt the party tried was himſelf to make oath of his in- 
fore the ordina- Nocency z next there was to be the oath of his twelve compur- 
158 gators, who were to ſwear, that they believed him innocent; 
then the witneſſes for the party tried were to give their 
evidence; after which, the jury were to bring in their verdict; 
and if the verdict was „ar the priſoner, the ordinary pronoun- 
ccd him innocent. This ſolemn form and intervention of the 
ſeveral perſons concerned in theſe proceedings, with the ſere- 
ral oaths that were made on the occaſion, did create great ya- 
and the ill con-. riety of perjurics, and (which generally are their companions) 


ſequences that ſubornations of perjury. 
attend them, . 


It is the Lord Hobart's remark, (291) that the witneſſes in 
[ 448 ] this ſort of mock trials, and likewiſe the compurgators, who 
were upon their oaths de credu/itate, as alſo the jury, all had 
their ſhare in theſe perjuries. His Lordſhip further obſerves, 
that the Judge himſelf was not quite clear: he might have 
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N bh | brought in one more for a ſhare, (viz.) the party tried, who, 

3b though he had been before convicted on the cleareſt evidence, 

2 and though never ſo conſcious of his own guilt, yet ſtill was 

4 to ſwear he was innocent. But however, by this kind ag 
5 mock trial of purgation, notwithſtanding it was accompanied pL 
$M with ſo much wickedneſs, if the party was found not guilty, « 
} 171 The advantages he received theſe advantages: he was reſtored to his credit a 
f 1 f —— © and to his liberty, to his 3 of purchaſing e a « 
14 1 chattels, and of taking and receiving the rents and profits 0 5 
+ found Not guil- his OWN eſtate from thenceſorth to accrue z and from that - 
Ty- time was to be taken to be perfectly innocent, 1 « 
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ſuch purgation had no retroſpect, ſo as to reſtore to the party 
any of his goods and chattels, or the rents and profits of his 
lads chat were before veſted in the Crown, as forfeited on 
the former conviction by the verdict. 5 Co. 110. Foxley's 


caſe. 


But as the parties thus tried before the ordinary upon 
their purgation were generally acquitted ; therefore, where a 
ſelon tried in the temporal courts was not only found guilty, 
but that guilt appeared to be aggravated with ſome heinous 
circumſtances, in ſuch caſe the temporal courts would not 
truſt the ordinary with the trial of the offender, but delivered 
over the clerk convict ab/que purgatione fuciendd; under which 
circumſtances the clerk convict could not make purgation, 
but was to continue in priſon during his life ; all which time 
ewas incapable of purchaſing any perſonal eſtate, or of re- 
taining to himſelf any of the rents and profits of his real eſtate, 
unleſs the King ſhould be pleaſed to pardon him. And yet 
this was not without its inconveniencies; for it was looked 
on as ſevere (and with ſome reaſon too) for the temporal 
courts, almoſt in any caſe, to fend the clerk convict to the 
ordinary ab/que purgatione facienda, when it was to be attended 
with the conſequences above mentioned : wherefore, generally 
ſpeaking clerks convict were delivered over by the temporal 
ccurts to the ordinary, without taking from him the liberty of 


making purgation; and as theſe perjuries (and the evil conſe- 


quences of them, ſubornation and corruption) uſually attend- 
ed ſuch purgations; as theſe mock trials took their riſe from 
{aQtious tenets, tending to exempt the clergy from the ſecular 
courts ; as this was a remnant of the popiſh power, and an 


uſurpation on the common law, it ſeemed high time to aboliſh 


lo vain and wicked a ceremony. 


For which reaſon this ſtatute of 18 Fliz, quite takes away 
purgation, and enacts, “ that after the offender is allowed his 
* clergy, he ſhall not be thereupon delivered to his ordinary 
* (as had been accuſtomed); but after he has been allowed 
« his clergy and been burnt in the hand, he ſhall be forth- 
* with enlarged and delivered out of priſon by the juſtices 
* that allowed him his clergy, with a proviſo, that the Judge 


* may, if. he in diſcretion ſhall think fit, continue the offender 
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_ © in priſon.” The meaning of Which laſt clauſe was, that 
whereas before the making of this law, it was in the power of 
the Judge to deliver over the offender to the ordinary abſque 
purgatione, in conſequence of which he was to continue in 
priſon during his life, unleſs pardoned ; this was thought too 
ſevere, and inſtead thereof, the Judge who tries the priſoner, 
if he finds that he deſerves ſome further puniſhment, may till 
detain” him in priſon for any longer time nat exceeding 2 
year. 


[ 450 ] The ſecond point to be conſidered is, how theſe words in 
How far the the ſtatute of 18 Elia. which enacts, that the offender after his 
= _ ug being allowed his clergy, and being burnt in the hand ſhall be 
Ce de forthwith enlarged and delivered out of priſon; how theſe words 
1 (I ſay) which expreſs nothing of a pardon, have yet been con- 


ſtrued to amount to one. 


Now that was for the following reaſons : as the ſtatute of 
18 Elia. had taken away this proceeding before the ordinary, 
and by conſequence deprived the offender of the opportunity 
of making purgation : ſo it was reaſonable to put the offender 
in the ſame condition as he would have been in, if he had 
performed that purgation which the act of parliament diſabled 


him from doing. 


Hard indeed it would have been, if, after the offender had 
undergone the puniſhment of being burnt in the hand, and 
had been diſcharged of his impriſonment, his incapacity 
ſhould ſtill continue of purchaſing or taking any goods, 
chattels, or perſonal eſtate, either by his own labour and in- 
duſtry, or the bounty of his friends, This would be for the 
parliament to ſet a man at liberty, and yet at the ſame time to 
diſable him from making any proper uſe of that liberty; fo 
that to avoid ſuch an imputation of hardſhip, it was very 
reaſonable for the Judges to conſtrue the words of this act in 
the ſenſe they have done; and, where the act ſays, the 
offender after his being burnt in the hand ſhall be diſcharged 
out of priſon, to interpret it to mean, that he ſhall be diſcharg- 
ed from any further puniſhment ; and that theſe words ſhall 
be taken as a periphraſis or deſcription of a pardon, Beſides, 
the proviſo in the act which ſays, that the clerk admitted to 
his clergy ſhall be anſwerable for other felonies, implies 

ſtrongly, 
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firongly, that he is never to be queſtioned again for this, 
taking the ſame to be pardoned by the act. See Heb. 291. 


It remains then to ſee, when this pardon is to commence 
and take effect, and from what time the offender is to have 
the benefit thereof, And here the ſtatute itſelf is expreſs, 
for it ſays, after clergy allowed and burning in the hand, the 
offender ſhall be diſcharged out of priſon. 


It has indeed been contended on the other fide, that the 
burning in the hand is not any part of the puniſhment, but 
only a mark of infamy, to notify to the' court that the offender 
has already had his clergy, and is to have it no more; and for 
this is cited 5 Ca. 50. Biggin's caſe, and Hab. 294. from 
whence-it has been inferred, that if the burning in the hand 
be no part of the puniſhment, it is not material that the pri- 
ſoner ſhould undergo it. 


But, with ſubmiſſion, I ſhall endeavour to prove, that burn- 
ing in the hand i part of the puniſhment, At common law 
this puniſhment was not known, having (as is obſerved above) 
been firſt inſtituted by 4 H. 7. cap. 13- Aſterwards by 10 
& 11 WW. 3. cap. 23. ſed. 6. it was changed into burning in 
the cheek, and finally by 5 Ann. cap. 6. ſect. 2. rechanged 
into burning in the hand. It muſt be admitted the Lord Cate 
ſays, that burning in the hand is no part of the puniſhment; and 
that this holds even in the caſe of an appeal of murder where 
the appellee is found guilty of manſlaughter, (viz.) that even 
there, though it be the ſuit of the party, the King can pardon 
the burning in the hand; and from hence it is collected, that 
after clergy allowed, ſuppoſing burning in the hand to be no 
part of the judgment, then no part of the puniſhment being 
behind, or remaining to be undergone, therefore the offender 
immediately after clergy had, is intitled to the benefit of the 
ſtatute pardon 3 ſo that in the principal caſe Palmer no longer 
remained a felon, and conſequently that it was no felony to 
aſſt him in his eſcape. 


And yet with all due deference to ſo great an authority, I 
muſt beg leave to inſiſt, that this caſe, as reported by the 
Lord Ce, is not authentic, which in a great meaſure appears 
from the cotemporary reports of the ſame caſe, which repre- 


ſent it in a quite different manner, as does alſo a later report. 
Aa4q Beſides 
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Beſides which it is obſervable, that the very reaſons given by 
the Lord Coke, for that reſolution, make againſt, or ſeem at 
leaſt to weaken, the force thereof. 


This cafe of Biggins, is reported in two other books, both 
of great weight, Serjeant Maore, and Mr. Juſtice Crock, and 
both their reports of it are different from, nay, contradict the 
report of it in the fifth Gate, In Moore 571. it is reported by 
the name of Stroughborough verſus Biggon, and appears to have 
been an appeal brought by the wife for the murder of her huſ- 
band, wherein the appellec was found guilty of manſlaughter 
only, I will mention the words of the book, only — the 
law Prench into Engliſh. 


The queſtion was, whether the general pardon could par- 
don the burning in the hand, (which muſt be meant theQueen's 


general pardon, for the next words are whether the Queen 


could pardon the burning in the hand) and, ſays the book, 
it was agreed the Queen could not pardon it; and that the 
pardon could not operate thereon, becauſe it was the ſuit of 
the party. And fo {continues the book) it is like the caſe of 


+ corporal puniſhment on the ſtatute of forgery or perjury, (a) 


where if the party grieved ſues by original or bill, the Queen 
cannot pardon it. But it is atherwiſe where the proceedings 
are in the Star-Chamber; for there the proſecutions are at 
the ſuit of the Queen. Whereupon the appellee compounded 
the proſecution for forty marks. 


The other report of the ſame caſe is in Cro. Eliz, 632, 
632, by the name of Shackborough and Biggins, where in an ap- 
peal of murder, the appellee was found guilty of manſlaughter. 
And in Cro. Eliz. 632. where the caſe appears to have been 
firſt ſpoke to, it is ſaid, the court ruled, that the appeal being 
the ſuit of party, the burning in the hand could not be par- 
doned; and the queſtion being ſtirred again in O. Elia. 
682. the court were divided, Popham Chief Juſtice, and 
inch Juſtice, holding, that the Queen could not pardon the 
burning of the hand, as this was at the ſuit of the party, and 
they compared it to an action on the ſtatute of forgery ; but 
Gawdy and Fenner Juſtices maintained the contrary, though it 
does not appear by the book that theſe gave any reaſon for 
their opinion. However upon this, the book ſays, that the 
appellee was adviſed not to run the riſque of the judgment, 
but 
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but to buy off the appeal, and to give the appellant, the widow, 
ſorty marks to diſcontinue her appeal, which was accordingly 


done. 


So that upon the whole, inſtead of this caſe being adjudged 
agreeably to Lord Cat's report, for that the King could par- 
don the burning of the hand in the appeal, it appears by the 
two cotemporary reports, that the caſe was never adjudged, 
but compounded ; and that- the appellee was adviſed by his 
own counſel, not to abide the event of the judgment, but to 
buy off the appeal, 


And now I would conſider the reaſons given by the Lord 
Cale, for what is reported by him to have been the judgment 
in Biggen's caſe, which inſtead of ſupporting, do very much 
weaken that authority. 'The reaſons given by the book are, 
firſt, for that the burning in the hand is no part of the 


puniſhment. 
But as to this, ſurely burning in the hand ir part of the 


puniſhment, not only in reſpect of the pain by burning, which 
is no flight one, provided the judgment be impartially execu- 


ted, (as muſt be ſuppoſed ;) but on account of its being a 


laſting brand of infamy which the party is to carry about him 
to his grave. It is ſo far from being no part of the puniſh- 
ment, that it is all the corporal puniſhment he is to undergo 


in this caſe. 


The other reaſon given by the Lord Cole, in his report of 
this caſe is ſtill leſs maintainable, namely, that it is no part of 
the judgment : whereas, plainly it is the very judgment, and is 
ſo entered on the record in theſe words, idee conſideratum eff 
qued [the offender] in manu ſud levd cauterizetur, according 
to what is taken notice of in Mr. Juſtice Raymond's Reports, 
369, Elizabeth Celier's caſe, where the reporter obſerves, that 
the precedents in Raſfall are ſo. And the ſame book likewiſe 
lays, that Biggen's caſe was compounded, as I have mentioned 
before, and never adjudged. The Lord Cale alſo at the latter 
end of his laſt reaſon admits, that if this burning in the hand 
vere part of the judgment, then the Crown could not pardon 
it, it being at the ſuit of the party; and if ſo, then this ap- 
pearing to be the very judgment, the authority of the caſe is 
plainly given up by him. 1 
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It is true, in the caſe of Searle verſus Williams, Heb, 294. 
the Lord Hobart ſays, that aſter the beneſit of clergy allowed 
to the offender, the ſtatute, though without burning in the 
hand, operates as a pardon. And J cannot but admit that in 
the caſe then before the court, this was rightly ſaid, becauſe it 
was the caſe of a clergyman in orders who was the offender; 
and a clergyman has the privilege of not being burnt in the 
hand ; for the ſtatute of 18 Eliza. does not require thoſe to be 
burnt in the hand who are by law privileged and exempted 


therefrom, as clergymen are. And though afterwards the 


Lord Hebart ſays, that where a felon has his clergy, and ought 
to be burnt in the hand, yet it is not eſſential, but that a nan 
may have the benefit of the ſtatute notwithſtanding he be uot 
burnt in the hand, as where the King pardons the burning, it 
is equally beneficial to the offender as if he had been burnt ; ? 
and that in ſuch caſe without being burnt in the hand, the 
offender is entitled to the benefit of a ſtatute pardon: ; though, 
I fay the Lord Hobart aſſerts this, and his aſſertion be admitted 
to be law: yet what I am concerned to maintain, and which 
ſeems not to be denied by the Lord Hobart, is, that wherever 
the offender is not exempted from being burnt in the hand, 
either by being a clergyman in orders, or a pecr of the realm, 
or by being pardoned; in ſuch cafe the offender muſt be 
burnt in the hand before he is intitled by the 18 Elz. to the 
benefit of the ſtatute pardon. 


And indeed this ſeems plainly implied i in the laſt two lines 
of the caſe of Searle verſus I illiams, in Hobart, which are, 
« that where the ſtatute ſays after burning, this imports where 
* burning ought to be; otherwiſe, ſays the book, tlie ſtatute 
& would do no good to clerks, in whoſe favour it was chiefly | 
&« intended.” 


The next caſe cited againſt mo was out of the Lord Hal; 
Pleas of the Crown, 240. cap. Clergy, where that learned 
author, in reckoning up the effects and advantages of being 
allowed the benefit of clergy, ſays, that in ancient times the 
conſequence of allowing clergy, was the delivering over the 
offender to the ordinary, either to make purgation, or ab/qie 
purgatione, as the caſe might require : but, ſays the book, by 


this ſtatute of 18 Elia. the offender ſhall now only be burnt in 


the hand; which has (namely, which burning in the 3 
has 
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has) theſe effects: /, It enables the judge to deliver the 
offender out of priſon. 240h%, It gives him a capacity to pur- 
chaſe and to retain the profits of his lands. 3dly, It reſtores 
him to his credit. And for this he cites Hab. Searle verſus 
Williams. 


Now, to what words muſt all theſe effects and advantages 
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refer ? why plainly to the laſt antecedent ; and that is, to the 


burning in the hand; after which (viz. then or on this con- 
dition precedent) accrue to him all theſe advantages. 


But if any doubt ſhould till remain with regard to the con- 
ſtruction of the books of theſe two eminent judges in the law, 
(as I hope there does not) I ſhall only mention one caſe more 
on this ſubject, which is that of the Earl of Warwick, upon 
his trial by his peers in the. houſe of lords, for the murder of 
Mr. Cote. This trial was on the 28th of March, 1699; and 
though the caſe is not to be found reported in any law book, 
yet it appears at large in a very uſeful book, which I ſhall men- 
tion for no other purpoſe, but to direct to the finding it in 
the journal of the houſe of lords, and they will be allowed to 
be of the greateſt authority; I mean the Collection of State 
Trials, vol. 5. 167. in the trial of the Earl of Warwick, where 
the arguments of the counſel and the reſolutions of the judges 
are related at large. 


Upon that trial a queſtion aroſe touching the competency 
of a witneſs, who was called on the behalf of the Earl of War- 
wick ; it was one French, who had been convicted of man- 
ſlaughter, and allowed his clergy, but had not been burnt in 
the hand. It appeared however in the caſe, that the King had 
an intention to pardon the burning in the hand, a privy ſeal 
having been granted for«that purpoſe; but it not having paſſed 
the great ſeal, the King's pardon was out of the caſe ; and the 
only queſtion was, (and which reſolves our preſent queſtion) 
whether one convicted of manſlaughter, and who had been 
allowed the benefit of clergy, but had not been burnt in the 
hand, was a good witnels ? 


The then Attorney and Solicitor General (a) contended, that 
he ought not to be admitted as a witneſs, in regard he ſtood 
convicted of felony, whereby his credit was tainted, and that 
credit could not be reſtored, unleſs he had been burnt in the 

hand, 
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Inſtance of a 
very ſolemn re- 
ſolution, that 
one convicted of 
manſlaughter, 
and allowed his 
clergy, but not 
burnt in the 
hand, nor par- 
doned as to the 
burning, was 
not reſtored to 
his credit. 


(2) Sir Thomas 
Trevor and Sic 


John Hawles, 
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hand, which would then have amounted to a ſtatute pardon hy 
18 Eliz. or unleſs the witneſs had been pardoned the burning 


in the hand. 


On the other hand the lords heard Sir Thomas Poxvis as of 
counſel with the noble lord, the priſoner then at the bar, and it 
appears, that in the arguments on both ſides, the caſe of Sear 
and Williams, from the Lord Hzbart's report, and alſo the Lord 
Hales Pleas of the Crown, were cited with the greateſt adyan- 
tage. It was ſtrongly urged on behalf of the priſoner, that the 
allowance of clergy alone reſtored the party produced for a 
witneſs to his credit, and to all his capacities; and it was a 
plauſible argument made uſe of by Sir Thomas Porwis, that, 


after the party convicted of manflaughter had been allowed 


his clergy, it was a very unreaſonable objection againſt him as 
a witnefs, that he had not that mark of infamy impreſſed upon 
his hand; and to ſay he could not be a witneſs in a court of 
juſtice, becauſe he had not been branded as a felon, 


After hearing counſel on both ſides, the lords deſired the 
opinion of the judges, that were then attending on that ſo- 
lemn occaſion ; and the Lord Chief Juſtice Treby, with his 
uſual clearneſs and accuracy, delivered his opinion againſt the 
admitting this witneſs, declaring, that a perſon convicted of 
fclony is tainted as to his credit, and cannot be reſtored there- 
to, or admitted as a witneſs, until he is pardoned : that it is 
true, the 11th of Eliz. does operate as a ſtatute pardon ; but 
the words of that act being, hat the offender, after the allowance 
of his clergy, and burning in the hand, ſhall be inlarged out of 
priſon, theſe words make two things previouſly requiſite to the 
pardon, (viz.) the allowance of clergy, and burning in the 
hand; both which are therefore conditions precedent : fo that 
the perſon produced as a witnefs for the Lord Warwick, though 
he had been allowed his clergy ; yet, not having been burnt in 
the hand, nor pardoned the burning, he remained convicted of 
felony, and conſequently no good witneſs : with that opinio 
the reſt of the judges then preſent concurring, the perſon 
offered to be produced as a witneſs for the Earl of Warwick 
was diſallowed, and he gave no evidence. 


Having produced this great authority, I need not infiſt that 


burning in the hand is part of the puniſhment ; but may from 
hence 
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hence infer, that in the caſe of a layman, the burning in the 
hand, or the pardon of that burning, is one of the conditions 
required by the 18th of Elia. before that act can operate as a 
pardon ; and I think I may from hence alſo conclude, that it 
is now a ſettled point, ſettled in the higheſt court of juſtice, 
that, although the offender has had the allowance of his clergy, 
yet if he has not been burnt in the hand, and by that means 
undergone the puniſhment preſcribed by that ftatute, he is 
not intitled to the pardon given thereby, but continues a felon, 


This leads me to the ſtatute of 4 Geo. 1. cap. g. which 
enacts, © (a) that where any perſon ſhall be convicted of any 
« offence within the benefit of clergy, it ſhall be lawful for 
« the court before whom ſuch perſon is convicted, or any other 
« court held at the ſame place with the like authority, if they 
« think fit, inſtead of ordering the offender to be burnt in the 
hand or whipt, to order him to be ſent to his Majeſty's plan- 
© tations in America for the ſpace of ſeven years, and to 
transfer and make over ſuch offender by order of the court, 
«to the uſe of ſuch perſons or their aſſigns, who ſhall con- 
« tra&t for the performance of ſuch tranſportation, for ſuch 
« term of ſeven years; and when ſuch offenders ſhall be 
« tranſported, and ſhall have (6) ſerved their reſpective times 
« for which they ſhall be tranſported, (which in the preſent 
« caſe is for ſeven years) ſuch ſervice ſhall have the etle& of 
« a pardon to all intents and purpoſes, as for that crime for 
ce which ſuch offenders ſhall be tranſported, and ſhall have fo 
« ſerved as aforeſaid,” 


So that, by the expreſs words of the ſtatute, this tranſporta- 
tion is to be inſtead of burning in the hand; and as by the 
18th of Elia. the offender, though he be allowed his clergy, 
yet is not intitled to the benefit of the ſtatute pardon, until he 
has undergone the puniſhment of burning in the hand, which 
is the puniſhment preſcribed by that ſtatute ; ſo the puniſh- 
ment of tranſportation, which is in lieu of burning in the 
kand, where the judge who tries the offender thinks fit to 
order it, muſt alſo be undergone before the offender can be 
intitled to the benefit of the ſtatute pardon in the preſent caſe. 
Or, as in the one caſe on the 18th of Eliz. the offender's 
ſuffering the puniſhment of burning in the hand is made a 


condition 
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In what cafes 
the ſtatute of 
4 Geo. 1. cap. 9. 
in the room of 
burning in the 
hand, ſubſtitutes 
tranſportation 
for ſeven years, 
and how the lat- 
ter is to be un- 
de rſtood by way 
of condition 
precedent · to a 
ſtatute pardon, 
in like manner 
as the former 
was by 18 Elis. 
(a) Sea. 1. 


(5) Sect. 2. 
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liament intro- 
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law, words af- 


firmative imply . 
a negRive, 
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ta) The feoff- 
ment makes the 
infant in by pur- 
chaſe, but if he 
were remitted, 


Eſpecially to 
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miſchief. 
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condition precedent to that ſtatute pardon ; in like manner, 
upon this act of 4 Geo. 1. the offender's having undergone the 
puniſhment of N muſt alſo precede the pardon 
given thereby. | 


To this however it has been objected, that the words in the 
ſtatute of 4 Geo. 1. are only in the affirmative, without being 
followed by any negative words. 


Reſp”: But ſurely this is ſuch an affirmative, as plainly im- 
plies a negative: An act of parliament, in ſaying an offender 
ſhall be pardoned, or ſhall have the benefit of his pardon, 
from and after ſuch a time, muſt neceſſarily be intended to 
mean, that the offender ſhall not have his pardon until that 
time. I take the rule to be, that wherever an act of parlia- 
ment is introductory of a new law, (as this of 4 Ges. l. 
plainly is, in introducing a puniſhment hardly known before 
among us, that of tranſportation) words in the affirmative 
imply a negative, which may be made appear by innumerable 
inſtances. But as this is a large field, and might ſeem tedious, 
I ſhall mention but one: 


The ſtatute of 27 H. 8. of uſes, enacts, that the ceffuy que 
uſe, ſhall have the ſame eſtate in the land, as he had before in 
the uſe. Soon after the making of which ſtatute, this caſe 
happened, and is reported in Plæauden, 111, Amy Townſbend's 
caſe, and 1 J. 348. 5. tenant in tail made a feoffment in fee 
to the uſe of his eldeſt ſon, then an infant, and his heirs, and 
died ; whereupon the right of the intail deſcended to the in- 
fant ſon, who was the ce/uy que uſe; yet the infant ſon was 
held not to be remitted, though no folly could be imputed to 
the ſon, when he accepted the feoffment, he being then an in- 
fant, and though a remitter be a thing favoured in law, as it is 
a reſtitution of an old right : but the reaſon, it ſeems, was, 
becauſe the ſtatute ſays, the poſſeſſion ſhall be executed in ſuch 
manner, plight, and form, as the uſe was before limited (a); and 
though theſe words be only in the affirmative, they neceſſarily, 
(3) imply a negative. See Hab. 298. 


ho would be in by deſcent. (5) Vide ante 6. in Mills v. Banks, 


Further: If in any caſe ſuch affirmative words in an act of 


parliament ought to receive that conſtruction; here we have 
the 
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the very caſe, in order to prevent a great and manifeſt i incon- 
yenience which would otherwiſe happen. It would be a very 
great inconvenience, ſhould there be a chaſm, or interval of 
time, in which one convicted of a felony for which he is or- 
ered to be tranſported, might be aided or aſſiſted by another 
to eſcape out of priſon without ſuch other perſon's incurring 
* the guilt of felony : but if Palmer ſhould, in the principal caſe, 
be conſtrued to have the benefit of the ſtatute pardon beſore he 
is tranſported, merely by being allowed his clergy ; then from 
the time of ſuch allowance, and before his tranſportation, he 
would become no felon, and conſequently i it would be no fe- 
lony in the gaoler, or any third perion, to ſuffer or aſſiſt him to 
eſcape; which would be a great inconvenience ariſing from 
the conſtruction of a ſtatute againſt the expreſs words and ap- 
parent intention thereof. 


But ſuppoſe, for argument's ſake, this ſtatute of 4 Geo. 1. 
would bear two conſtructions : if by one of theſe a publick 
inconvemence would ariſe, and, on the contrary, the other 
interpretation would be productive of no inconvenience at 
all, there could ſurely be no doubt which of theſe two ought 
to take place. Beſides, conſtruing this ſtatute in the ſenſe 
which the other fide contend for, namely, by making it amount 
to a pardon, either from the time of the allowance of clergy, 
or of pronouncing the ſentence of tranſportation, would ren- 
der uſeleſs the whole clauſe, which enacts, that after the of- 
fender has been tranſported, and ſhall have ſerved beyond ſea 
for ſo long a time as the ſentence orders, (which in our caſe 
is for ſeven years ;) ſuch tranſportation and ſervice ſhall in- 
title the offender to a pardon : all which clauſe muſt be re- 
jected, and of no manner of ſignification, if the words are to 
operate as a pardon, before the tranſportation and ſeven years 
ſervice, which would be for the expoſitors of the law to ſtrike 
a clauſe out of the ſtatute book, at the ſame time that an uſe- 
ful conſtruction may be made of it, To this I may add, that 
if Palmer is to be deemed pardoned before ſuch time as he 
is aCtually tranſported, how can he be afterwards tranſported ? 
How can a man be puniſhed for a crime, which before the 
puniſhment was pardoned ? What can be more abſurd than 
to ſay, an offender is firſt to be pardoned, and alterwards 
puniſhed ? 
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a — There is indeed a ſubſequent ſtatuis of 6 Geo, 1. cap, 23 
Bonzi. ki 3 fel itho t be ſi fa 

Principal cafe ſe. 5. making it felony without benefit of clergy to reſcue an 

not within 6 offender condemned to be tranſported, out of the hands of 

_— — thoſe who had contrated to tranſport him. The occaſion 

felons condemn- of which clauſe was probably to obviate a doubt, which other. 

. wiſe might have ariſen, whether the cuſtody of the contractor 

_ -4 the was a lawful prifon, and within the ſtatute de frangentibus 

| priſanam; or, it might have been added, the more effectually 

to deter all perſons from attempting a reſcue, by ſubjecting 

thoſe who ſhould make ſuch reſcue, to the guilt of felony 

without benefit of clergy, even though the crime for which 

the perſon reſcued was in cuſtody, was within benefit of 

clergy. But the matter now in queſtion is in no ſort de- 

pendant upon, or relative to that clauſe ; there having been 

no contract ever made with any perfon for tranſporting cf 


Burridge the priſoner at the bar. 


Wherefore, as this ſtatute of 4 Ge. 1. impowering the 
judges to order tranſportation for ſeven years in all caſes of 
felonies within the benefit of clergy, places tranſportation in 

the ſtead of burning in the hand; as the offender's under- 
going the puniſhment of burning was a condition precedent 
to the ſtatute pardon ; as this conſtruction is agreeable to 
the expreſs words, to the. plain intent and meaning of the 
act, and would prevent that miſchief, which would otherwiſc 
enſue, were there to be an interyal of time wherein one might, 
with a kind of impunity, aſſiſt or voluntarily ſuffer to eſcape 
a priſoner condemned to be tranſported for felony : for theſe 
reaſons, I take it, Palmer, though his crime was within the 
benefit of clergy, yet he being to be tranſported for ſeven 
years, was, and till continued a felon ; and being ſuch, it 
was felony in Burridge, the priſoner at the bar, to aſſiſt him 
to eſcape ; and that it cannot be material, whether there was 
any contract, or not, for the tranſportation of Palmer, it being 
felony at common law to aſſiſt a felon to eſcape. 
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And this being the only doubt which ſtuck with the court 
at the trial of the priſoner at the bar, if that doubt be at 
length reſolved, (which I have here endeavoured to do) I hope 


the court will now pronounce that ſentence of tranſportation 
againſt 
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R 
had this doubt been out of the caſe. 

But, it is true, the ingenpity of the counſel for the priſoner 
has ſtarted other objections, ſome. to the form of the indict- 


ment, as being inſufficient; and ſome to the ſpecial verdict, 
as being imiperfect: to which I ſhall endeavour to give an 


3 | 
The firſt exception to the indictment was, that the fact is 
not charged to have been done vi et armis. 


But as inſerting theſe words in indictments is only matter 
of form, ſo now by the ſtatute of 37 Hi g. cap. 8. the omiſſion Sed 


of them is helped. 


* 


Ee 


The omiſſion of 
vi & armis in 
indictments bee 


The next objection was, that e ſpe- | 


cial verdict, that when Burridge, the priſoner at the bar, aſſiſt- 
ed Palmer to eſcape out of priſon, Palmer was then in cuſtody 


for felony. 


But this ſeems to be ſufficiently evident : the jury find, that 
Palmer was indicted before the juſtices of peace of the county 
of Somerſet for feloniouſly ſtealing an ewe ſheep ; that John 
Procter, the then ſheriff of that county, in whoſe cuſtody 
this Palmer is ſhewn td have then been, ex cauſa predifg, 
(that is, for the ſaid felony) brought the priſoner to the bar 
before the ſaid juſtices to be tried ; that he pleaded not 
guilty z that he was found guilty ; that he prayed the benefit 
of the ſtatute in that caſe made and provided; that thereupon 
the juſtices pronounced upon him ſentence of tranſportation 
for ſeven years; that in conſequence thereof the juſtices com- 
mitted Palmer to the cuſtody of Edward Cheyney, the then 
keeper of Tvelckefler gaol, in the ſaid county; that the ſaid 
Edward Cheney the keeper of the ſaid gaol died; that this 
Palmer remained in cuſtody of the ſaid Joh Prefer, the then 
ſheriff of the ſaid county; and that Burridge (the priſoner at 
the bar) being then a priſoner in the ſaid gaol, and in cuſtody 
of the ſaid ſheriff, did wilfully aid and aſſiſt the ſaid Palmer, 
ſo being in cuſtody as aforeſaid, to eſcape out of priſon. 


Now theſe words, that Burridge, the priſoner at the bar, 


did % Palmer, ſo being in cuſtody as aforeſaid, muſt neceſ- 
larily be intended, ſo being in cuſtody for felony as aforeſaid z 
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* — for it dees not appear by the verdict, that he was before in euſ- 
tody for felony; and ori the other hand it da not appear, that 
he was ever in cuſtody, and the court will not (indeed it can- 
not well) intend, that this Palmer was in cuſtody for any other 
cauſe than that mentioned in the ſpecial verdict. 


Another objection was, that it is not found by the ſpecial 
verdict that Burridge, the priſoner at the bar, knew Jillian 
Palmer was committed for felony, or had been convicted of 
felony, at the time when he aſſiſted Palmer to eſcape. 
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- 466 ] To which it may be anſwered, that as Palmer had been 
Harbouring a convicted of. felony, at the quarter-ſeſſions of the peace held 
— — for the ſame county of Somer/et, all of that county are pre- 
in the ſame ſumed to have notice of it; otherwiſe, had the Convittion 
county, ſeems * I . a 3 
not to make an been in another county; and it is the ſtronger in this caſe, ſur 


acceſſary to the , 2 
— that Palmer and Burridge were in the ſame priſon. 


actual notice of 


tuch outlawry, In Hale's Pleas of the Crown, 218. it is ſaid, that if one is 
tried and attainted of felony in the county of A. the law pre- 
ſumes notice thereof in the ſame county: wherefore, if 
another perſon receives and harbours him in the ſaid county, 

| this makes the receiver acceſſary; /ecus, if the attainder were 
in another county. And Stamford, 41. b. puts the caſe fur- 
ther: if one be outlawed for felony, in the county of 4. 
(which is leſs notorious than a conviction upon a trial) and 
attainted thereon, if any perſon receives and harbours him, 
this makes the receiver acceſſary to the felony, upon a pre- 
ſumption that all people in the ſame county, are privy to what 
is done in their own county, and to a matter of record there; 
but that otherwiſe it is of an outlawry in another county, tho 


a matter of record, 


I muſt admit, that the words of the Lord Hale, juſt after 
mentioning the fame caſe, (page 218.) ſhew his own opinion 
to be contrary ; for his expreſſion is, videtur cognitio requifta 
in utroque caſu, whether the outlawry be in the ſame or in 


another county [BJ]; and indeed this ſo far leſſens the 
authority 


[B] In the Lord Hale's Hiftory of the Pleas of the Crown, publiſhed by En, 
vol. 1. 323. his Lordſhip is very particular in expreſſing his diſlike of the opinion 
in Stanford; and obſerves, that it oftentimes lies as little in the way of many 


perſons to know who are convicted or attainted of felony or treaſon, as whether 
, 4 a man 
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authority of theſe caſes, that I would not reſt this point 
here. | a 

But what I inſiſt upon is, that Burridge, the priſoner at 
the bar, was doing an unlawful act, when he aſſiſted the King's 
priſoner in the King's priſon to eſcape out of it, whereby 
the courſe of juſtice was obſtructed; and that being engaged 
in ſuch unlawful act, he miſt abide by, and be anſwerable for 
all the conſequences; and if a priſoner committed for felony 
eſcapes out of priſon, by means of that unlawful aſſiſtance; 
this is felony in the perſon aſſiſting, Neither will it be ma- 
terial that the perſon aſſiſting the eſcape did not know that the 
priſoner who efcaped by means of his aſſiſtance, was in cuſ- 
tody for felony, for it is all at the peril of him who engages in 
ſuch unlawful act. 


In the ſeveral caſes where an undeſigned death of a man 
enſues upon a perſon's doing any act, the difference is, if the 


act which the man was doing, and in conſequence of which 


the death happens, be a lawful act, then the crime is only 
chancemedly, or a death per infortunium : but if the act be 
unlawful, this is manſlaughter or murder. Hale's Pl. G. 31. 
And there this further diſtinction is taken: ſuppoſe I am 
doing an unlawful act, if it be with a felonious intent, and 
death enſues ; then it is murder: whereas if I do an unlaw- 
ful a& without a felonious intent, and death follows upon it, 
in ſuch caſe it is but manſlaughter. 3 I. 56. 

In Hale's Pl. Co. 56. A. throws a ſtone at f. which glances 
and kills C. this is only manſlaughter, by reaſon there was no 
malicious or felonious intent: but ſtill, ſays the book, it is 
not a death per infortunium, in regard A. was doing au unlaw- 
ful act, in flinging a ſtone at another man. The like differ- 
ence is in Key. 117. in 3 1. 56. If A. intending to 
ſteal a deer in the park of B. ſhoots at a deer and by 
a glance of an arrow kills a boy that lay hid in a 
buſh; though A. who ſhot at the deer knew nothing of the 
boy's lying in the buſh, yet this is murder, And in the ſame 
book it is ſaid by the Lord Coke, if a man ſhoots at a cock or a 
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a man be guilty of it. And again, page 622. it ſeems neceſſary to make an ac- 
ceſſary after, that there be notice, although the felon were attaint in the ſame 


county ; for preſumption ſhall not make men criminal, where the puniſhmenr is 
capital. See alſo the Lord Hardwick-'s argument poſt. 
Bbz 


hen 


\ 


468 De Term. S. Michaelis, 1735. 


Rexv- hen in another man's yard, and by miſchance kills a man 
. Bunnies, this is murder, becauſe the act Was unlawful. 


There is indeed a remark made on this laſt cafe, in that of 
the King and Plummer, in Keyl. Rep. 116. where the Lord 
Chief Juſtice Holt ſays, that to make it murder where one 
: ſhooting at an hen in another's yard, kills a man, there muſt 

(a)See this fame be a felonious intent to ſteal the hen, (a) elſe, accordin 
diſtinction taken 4 29 
by King C. J. the Lord Holt, the caſe is not maintainable, nor warranted by 
. the books cited in the margin. However, ſo far will be ad- 
burn, « mitted (which is all I contend for) that if A. ſhoots at an hen 
bee“ in another man's yard, (which muſt be an unlawful act, as it is 
Stats Tri * , againſt law to deſtroy another's property) if death enſues there- 
upon, it is [at leaſt} manſlaughter. To *pply,then theſe au- 


thorities to the preſent caſe : 


[ 469 J It was an unlawful act in Burridge, the priſoner at the 
. bar, to aſliſt his fellow priſoner Pa/mer to eſcape out of priſon, 
as it would be in the caſes I have cited, to fling a ſtone at 
another, or to ſhoot at a deer in another's park, or at an hen 
in another's yard; and as in all theſe caſes, the killing of a 
perſon, though undeſignedly, yet being in conſequence of un- 
lawful acts which the parties were doing, would make the 
ſame felony or manſlaughter, (and this notwithſtanding he | 
that ſhot at the deer or hen ſhould know nothing of the boy's 
lying in the buſh, or of the man's being in the way): ſo in | 
the principal caſe, the eſcape of Palmer out of priſon who was 
in cuſtody for felony, being the conſequence of Burridge's un- 
lawful aſſiſtance, makes it felony in Burridge, even though it 
ſhould be ſuppoſed that he [ Brrridge] did not know his fellow 
priſoner Palmer, whom he aſſiſted to eſcape, was in cuſtody 


for felony. 


I would only mention one caſe more upon this head, which 
' ſeems almoſt in point, and as great an authority as can well be 
produced, being at an aſſembly of all the Judges of N 
and containing the reſolution of ten of the Judges feriatim. | 
mean Benſlead's caſe in Cro. Car. 583. (16 Car. 1.) which 
caſe was many years afterwards cited and allowed to be law, 
at an aſſembly alſo of all the then Judges of Exgland, except the 
Chief Juſtice of the Common Pleas, that place being at that 


time vacant by the — of the Lord Chief Juſtice 
Bridig man, 
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Bridgeman, to be Keeper of the Great Seal; and this is in Keyl.77. 
Limerick's caſe, where the opinion of the Judges was in theſe 
words: that the breaking of a priſon wherein traitors are in 
« durance, and cauſing them to eſcape, is treaſon, “ though 


as the parties did not know that any traitors were there, Alſo 


« to break a priſon whereby felons eſcape, this is felony, tho' 
« the priſon-breaker doth not know them to be in priſon for 
« ſuch offence.” 


It is true, in this caſe thus ſolemnly reſolved, there was a 
breaking of a priſon ſuppoſed, which is not in the principal 
caſe, But that makes no difference with regard to this ob- 
jection of the ſcientzy, whether the party aſliſting, &c, knew 
that the priſoner whom he aſliſted was in cuſtody for felony, 
or not. It might have been the fact on which that reſolution 
in Ben/tead's caſe is grounded, (and it does not appear that 
the breakers of the priſon knew the contrary) that at the time 
when the priſon was broke, there might be no priſoners there 
but for debt; and if ſo, the breaking of the priſon had neither 
been treaſon nor felony by reaſon of the ſtatute de frangentibus 
priſmam, 1 Ed. 2. Stat. 2. Nevertheleſs, though the breakers 
of the priſon might really know nothing of any traitors or 
felons being then in priſon, yet this, according to that ſolemn 
determination, was no excuſe to them, nor prevented their in 
curring the crime of felony, where by that means felons eſcaped, 
nor even of the crime of treaſon, where traitors thus eſcaped. 


And if this be ſo, by the ſame reaſon the ignorance of Bur- 
ridge, the priſoner at the bar, that his fellow priſoner Palmer 
was in cuſtody for felony, can be no excuſe to him: for in 
each of theſe caſes, it ſeems, the offenders were doing an un- 
lawful act; and they muſt abide by all the conſequences of it, 
even conſequences that rendered them guilty of the higheſt 
crime, and ſubjected them to the greateſt puniſhment known 
to our law, that for high treaſon. 


And now I come to the laſt objection, which (as I obſerved} 
ſeemed to ſtick with the court, namely, that Burridge, the 
priſoner at the bar, is not indicted for breaking the priſon, 
nor for reſcuing his fellow priſoner Palmer; but for aſſiſting 
him to eſcape, which is ſail to be no more, than being ac- 
ceſſary after the fact to the felony of ſheep-ſtealing, which 
Palmer was convicted of; and if ſo, the indictment is ſaid to be 

B b 3 wrong ; 
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wrong; for that Burridge ought to be indicted as acceſſary af. 
ter the fact to Palmer's felony, and not as a principal felon. 


But I apprehend, fr//, that Burridge, in aſſiſting Palmer, 


who was in cuſtody for felony to eſcape, was himſelf guilty of 


472] 


Originally and 
at common law, 


felony, as 2 principal, and not an acceſſary only. In the 
next place, ſuppoſing that point to be again{t me, and that 
Burridge be no more than an acceſſary after the fact, for having 
aſſiſted Palmer, in cuſtody for felony, to eſcape out of priſon ; 
yet ſtili, I think, the indictment is good, in regard Burridge 
is indicted for aiding and aſſiſting his fellow priſoner Palmer, 
then convicted of felony, to eſcape out of priſon ;z and if ſuch 
aiding and aſſiſting does make Burridge acceſſary, then he is 
indicted as ſuch, and there is no need of mentioning the 
word acceſſury in the indictment. | 


Firft, I take it, that Burridge's aſſiſting Palmer, then in 
cuſtody for felony, to eſcape out of priſon, was felony in Bur- 
ridge, who thereby became a principal felon, and not an acceſ- 
ſary only; and that this aſſiſting of a felon to eſcape out of 
priſon when in the hands of juſtice, and in cuſtody of the law, 
is (as I may call it) a /ub/antive felony. CH 


In 2 [nft. 589. it is ſaid, that all priſons are the King's priſons; 
and though divers lords of liberties and others may have the 
cuſtody thereof, yet ſtill they are the King's priſons; and as 
they are for the public good, abſolutely neceflary in order to 
keep malefactors in ſafe cuſtody until their trial, and if con- 
victed, until they receive their puniſhment; therefore it is 
ſaid, interefl reipublice quod carceres ſint in tuto, Where a man 
for any capital offence is committed to priſon, he is preſumed 
to be in ſalvd as well as arg cuſtodid; and it is upon this pre- 
ſumption of his being ſafe in cuſtody, that his friends are per- 
mitted by law to comfort him, and to ſupply him with money, 


Fc. when in priſon. But to do this before impriſonment, is 


ſo far unlawful, as to render even his neareſt relations 
(his wife only excepted) acceſſary after the fact in caſe 
of felony, and principals in caſe of treaſon where there 
are no accefſaries. 950 great regard has been ſhewn for 
the ſafety of theſe priſons, that originally and at common 


breaking priſon, law, if a priſoner broke priſon, though he was im- 


though by «ne 


imp mſoned only 


for a debt or tucſpaſs, was felony ; bat this is altered by the ſtatute of 1 Ed. 2. ſtat. 2. 


prifoned 


De Term. 8. Michaelis, 1735. 


priſoned only for a debt or treſpaſs, and not for felony, yet it 
was felony for ſuch priſoner to break priſon, Pult. de Pace 
347-b. 2 Inft. ubi ſupra. 

I muſt admit, that the ſtatute de frangentibus priſenam (taken 
notice of above) alters the law in that reſpect, by providing, 
that a priſoner who breaks priſon, ſhall not incur the guilt of 
felony, unleſs he be commitred for felony, and in ſuch caſe his 
breaking priſon is by that ſtatute declared to be felony, There 
indeed the priſoner breaking priſon, though never convicted of 
the crime for which he was committed, yet may be tried for the 
felony in breaking the priſon, the very breaking of the Priſon of 
itſelf amounting to felony. Wherein, by the way, it is obſerv- 
able, that by the letter of this ſtatute, only the priſener breaking 
priſon is mentioned ; and yet, the better to obviate the mif- 
chief intended to be remedied, the act, though a penal one, is 
by an equitable conſtruction extended to a ranger breaking 
the priſon 3 and therefore in Pult. de Pace, 147. b. Pl. 2. it 
is ſaid, if a ſtranger breaks priſon where one is committed for 
felony, this is felony ; for at common law it was as much 
a felony in a third perſon to break priſon, as in the priſoner 
himſelf; and if a ſtranger breaks the priſon, in order to help 
a priſoner committed for felony to eſcape, who does eſcape 
accordingly, this is felony not only in the ſtranger that broke 
the priſon, but alſo in the priſoner that eſcapes by means of 
this breach, as he conſents to the breach of the priſon by tak- 


ing advantage of it. 

I admit indeed, that in the principal caſe here is no breach 
of priſon : but, {till the aſſiſting of the priſoner to eſcape out 
of priſon, by what means ſoever it is effected, is alike miſchiey- 
ous, aud an equal obſtruction to the courſe of juſtice ; never- 
theleſs, foraſmuch as the law, in the caſe of a breach of a 
priſon, depends upon the words of the act de frangentibus pri- 
ſenam, 1 would chuſe to reſemble the preſent caſe of aſſiſting a 
felon to eſcape out of priſon, to that of reſcuing a felon, both 
theſe being offences at common law. 

The Lord Hale, Pl. Cor. 116. ſays, that to reſcue a perſon 
under an arreſt for ſelony is felony; and that in like manner, 
the reſcuing a perſon under an arreſt for treaſon is treaſon; 
and if this be fo, à part, or rather à fortiori, to aſſiſt a man that 
is in priſon for felony to eſcape out of priſon, is felony ; and to 


#ſhit one impriſoned for treaſon to eſcape, muſt be treaſon. 
Bb4 | The 
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The law ſays, that the perſon aſſiſting one in priſon for felony 
to eſcape, contracts the ſame guilt upon himſelf, as the pri- 


ſoner that was aſſiſted to eſcape out of priſon was committed | 
for; fo that, to deter all perſons from being any way inſtru- 


mental in the eſcapes of theſe capital offenders, with a great 
exactneſs of juſtice, the law commynicates the crime of the 


| offender to the perſon aſſiſting him to eſcape. 


Now I conceive, that this aſſiſting of a felon to eſcape out 
of priſon renders the aſſiſtant a principal felon, and not an ac- 
cefſary only to the felon eſcaping. In Stamford, Pl. Gr. 43. b. 
and Pulton de Pace, 144. Pl, 20. there is this caſe, which 
ſeems material to the principal one: if one does reſcue a man 
arreſted or committed for felony, he is a principal felon, and 
not an acceſſary only; and (according to theſe authors) the 
reaſon is, for that this is a new felony of itſelf though de- 
pending on the former. 


It ſeems plain, that where the Lord Hale, in Pl. Gr. 116, 
ſays, that the reſcuing a felon under an arreſt for felony is 
felony, by the words under an arręſt is meant @ priſon; for 
every arreſt is an impriſonment ; Hale, Pl. Cor. 107, And if 
the reſcue of a felon when in priſon, makes the reſcuer a 
principal felon, and guilty of a freſh and diſtinct'felony; then 
by the ſame reaſon, a perſon aſſiſting one in cuſtody for felony 
to eſcape out of priſon, is himſelf a principal diſtinct felon, and 
not an acceſſary only. 8 


Beſides, in this caſe Burridge, the priſoner at the bar, is ſo 
far from being an acceſſary, that he himſelf is capable of having 
an acceſſary: as if A. had hired Burridge to aſſiſt Palmer, 
then in cuſtody for felony, to eſcape out of priſon, and ac- 
cordingly Burridge had aſſiſted him for that purpoſe ; then 
A. would have been the acceſſary in hiring Burridge to aſſiſt 
Palmer the felon to eſcape, and Burridge the- priſoner, by 
whoſe aſſiſtance Palmer had eſcaped, would have been the 
principal z but if Burridge were in this caſe but an acceſſary 
himſelf, as is contended on the other fide, (which muſt be 
meant of an acceſſary after the fact, for it cannot be pretended 
that he is an acceſſary before the fact) I ſay, if Burridge him- 
ſelf be but an acceſſary, then he cannot have an acceſſary, 


for there cannot be an acceſſary to an acceſſary after the ſact. 
| Buß 


De Term. 8. Michaelis, 1935. 


But here I am ſenſible it may be objected, that there may 
be an acceſſary to an acceſſary in the caſe of a felony; and ſo 
is Hale, Pl. Gor, 219. Stamford, 43+ b. Pult. 144. Pl. 19, 


To which I anſwer, that muſt be with this difference ; that 
there may be an acceſſary to an acceſſary before the fact, hut 
there cannot be an acceſſary to an acceſſary after the fact; and 
this is the diſtinction taken in Jen. Cent” 29. cap. 56. as for 
inſtance ; if A. adviſe and procure B. to murder C. A. by this 
is acceſſary before the fact, and though but acceſſary, yet if 
D. receives and conceals him from juſtice, D. hereby becomes 
an acceſſary, though only to an acceſſary. 


To carry this caſe a little ſurther: ſuppoſe B. that com- 
mitted the murder, is afterwards received and concealed from 
juſtice by J. S. who thereby becomes acceſſary after the fact, 
and then J. N. receives and conceals from juſtice this J. §. 
the acceſſary; this would not make of J. N. the receiver of 
the acceſſary after the fact: to be himſelf an acceſſary; the 
reaſon of which is, for that the crime of the acceſſary before 
the fact is much greater, and of a deeper dye, than that of the 
acceffary after the fact, the acceſſary before the fact ( be it 
in murder or other felony) adviſes and incites the other perſon 
to commit the crime, and being the firſt mover, is in a great 
meaſure guilty himſelf thereof; whereas the acceſſary after 
the fact may be, and often is, perfectly innocent of the crime, 
knows nothing of it until committed; only aſter it is over, 
receives the perſon that did the fact; in which caſe common 
compaſſion; good-nature and humanity may be in ſome mea- 
ſure advocates for ſuch an offender, ſo as to mitigate his crime. 


But what can be ſaid in favour of the acceſſary before the 
fat, who in cool blood adviſes and ſets on another to commit 
murder or other felony ? The act of parliament (a) with great 
juſtice takes away clergy from the acceſſary before the fact, 
but does not take it away from the acceſſary after the fact. 


or in or near the highway, or the ung coy Gal SI A OS See 4th and 


$th of Philip and Mary, chap. + ſect. 


Again : As Burridge, the priſoner at the bar, was in the 
ſame houſe, and fellow priſoner with Palmer, and is found by 
the verdict actually to have aſſiſted Palmer in his eſcape out 


of priſon, Burridge muſt be intended to have been preſent with 
Palmer, 
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There may be 
an acceſſary to 
an acceſſary be» 
fore the fat, 
but not to an 


acceſſary afteg 
the fat. 


An accefſazy 
before the fat 
guilty of a muck 
greater crime 
than an acceſſary 
after the fat. 
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(a) The ſame as 
to acceſſaries 
before the fat 
in petty treaſon, 
robbery in 
— 
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Rix v. Palmer, while he was aſſiſting him to eſcape. And I do not 
Burnivcr. , , 
know a ſingle caſe in the law, where, if one be preſent and 
No caſe where 1 E . 

one preſent and aſſiſting in the*commiſſion of a crime, the perſon preſent ſhall 
* — be only an acceſſary. Caſes there are, where one who is ab- 
a crime, is held ſent at the time of committing the crime, may yet in law be 
md er ary deemed a principal, as in Vaux's caſe, 4 Co. 44, 45, Hales 
one who is ab- Pl. Gr. 216. 3 Ii. 138. One laid poiſon with an intent 

ſent at the time . | 
of committing to poiſon another perſon, and was abſent when that other per. 
— vr | fon took the poiſon, and was killed ; there the perſon laying the 
477 ] poiſon was principal in the murder; but I am at a tofs for an 
inſtance, where any one preſent and aſſiſting was only held ac- 
ceſſary to the felony. If one be preſent at the killing of a 
man, and comes there for that purpoſe, but does no act, being 
| only ready to aſſiſt in the killing; this makes him a principal, 
\ Hale Pl. Cor. 215, 216. Pult. 142. a. Pl, 4. Aud if being 
preſent, and only ready to aid, will make one a principal, 
ſurely this caſe is ſtronger, where Burridge was not only 


ready to aid, but actually did aid and aſſiſt. 
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But ſuppoſe for argument's ſake, that Burridge was not a 

principal felon; that he was no niore than an acceſſary to 

Palmer, who was in priſon convicted of felony for ſtealing a 

ſheep; and that Burridge was acceſſary to him after the fact, 

in aſſiſting him to eſcape out of priſon; yet ſtill the indict- 

ment againſt Burridge is right, and well maintained by the 

ſpecial verdict: he is indicted for having aided and aſſiſted 

* Palmer convicted of felony to eſcape out of priſon; and the 

ſpecial verdict finds this part of the fact to be ſo ; conſequently, 

if aiding and aſſiſting a felon to eſcape out of priſon does 

amount to make one acceſſary, then is Burridge both indicted 

Inanindiftment and found guilty as ſuch; and there is not any neceſſity of 
of one who i323 inſerting the word acceſſary in the indictment, the ſame being 


acceſſary, no : : . 
need of inſert· no technical word, no term of art, like the word burg/arittr for 
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burglary, proditoriz for treaſon, or rapuit for a rape: it may 
with equal reaſon be inſiſted, that the word principal is a tech- 
nical term, and that where the fact is, that one is principal in 
a murder, or other felony, he muſt be indicted as a principal, 
as that in the preſent caſe Burridge, the priſoner at the bar, 
ought to be named or indicted as acceſſary; but this is not ſo, 
neither are there any precedents to warrant it, 


In 


De Term. 8. Michaelis, 1733. 


In Tremain's Pl. Co. 288. there is an indictment againſt one 
diane for robbing one Plumpton on the highway, and taking 
from him 30 J. and the ſame indictment is againſt Edward 
boy, for that the faid 1vy, before the ſaid robbery, did incite, 
abet and procure the faid Stone to commit the ſaid robbery, and 
that after the ſaid robbery committed, and after the ſaid Ivy 
knew that the ſaid Stone had committed the ſaid robbery, he 
[Tvy] did feloniouſly receive, entertain and comfort him. 
Stone and Toy were found guilty upon this indictment, and 
were attainted, and afterwards pardoned ; and though it ap- 
pears that Ivy, the acceſſary brought error to reverſe this at- 
tainder, and aſſigned errors; and though it alſo appears by the 
indictment and verdict, that Ivy was acceſſary both before and 
after committing the robbery ; ſtill the word acceſary is not ſo 
much as once mentioned in the indictment, nor is this aſſigned 
as one of the errors, as moſt certainly it would have been, if 
it had been thought to have been an error. This I take to be 
as ſtrong a precedent, as well can be of this nature. 


There is another precedent in the ſame book, (33) The 
King verſus Ringroſe, where it appears, one was preſent and 
aſſiſted in the felony, which in law makes a principal; and yet 
as in the former precedent the word acceſſary, ſo here the 
word principal was not mentioned in the indictment. So in 
Serjeant Hawkinss Pl. C. 2d Part, 315. it is ſaid, not to 
ſeem neceſſary in any indictment or appeal againſt any one as 
acceſſary before the fact, to ſet forth the ſpecial manner by 
which he abetted, &'c. but only to charge generally, that the 
priſoner felonice abetravit, incitavit & procuravit, &c. agreeably 
to which, and in the like general words, it is ſaid in our in- 
dictment, that the priſoner at the bar clonie did aid and aſſiſt 
Palmer who was convicted of felony to eſcape out of priſon. 


From whence I would infer, that if it were admitted, that 
in this caſe Burridge, the priſoner at the bar, were no more 
than an acceſſary after the fact to Palmer, by having aſſiſted 
him to eſcape out of priſon when in cuſtody for felony; yet 
the indictment is good; and that it is ſufficient for it to charge 
the fat; and if aiding and aſſiſting a felon to eſcape out of 
priſon makes one an acceſſary, then Burridge is indicted and 
convicted as ſuch, and there is no need of mentioning the 


There 


word acceſſary in the indictment. 
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Wherever one 
eſcapes by 
means of an in- 
ſufficient indict- 
ment, as his life 
was not thereby 
ha jeopardy, he 
is liable to be 
again indicted. 


De Term. 8. Michaelis, 1735. 


There is only one thing more remains, which, though it 
does not now immediately and directly relate to the caſe, yet 
ſince it may in the event happen to have reference thereto, 
ſhould the other ſide prevail in bringing off the priſoner, by 
reaſon of any inſufficiency in this indictment; and as the court 
was pleaſed to ſtir this point, and to mention it to the bar, 
with an intention ( I preſume) that it ſhould be ſpoke to, 1 
ſhall therefore endeavour to do fo in a very few words. 

The point is this : ſuppoſe, for argument's ſake, that this 
indictment of Burridge, the priſoner at the bar, is in any re. 
pet inſufficient, that he ought to have been indicted as ac. 
ceſſary after the fact, and by the word acceſſary; or, to have 
been indicted for a reſcous, inſtead of aiding and abetting ; 
ſuppoſe, (I fay) that for this or any other inſufficiency i in the 
indictment, Burridge ſhould have the opinion of the court in 
his favour, what would the conſequence of it be ? 


And I take it to be very plain, to be a ſettled point of law, 
that the priſoner would be liable to be indicted and tried over 
again; and then probably the like evidence whereon he 
was convicted before, will convict him again: for though the 
rule be, that a man's life ſhall not be put in jeopardy twice for 
the ſame crime, yet this holds, and is applicable only, where the 
indictment upon which the priſoner is tried, is a ſufficient in- 
dictment; for admitting that to be inſufficient, or to contain 
any miſtake, by reaſon whereof the priſoner eſcapes, in ſuch 
caſes, all the books agree, the priſoner is not /egitimo modo ac- 
quietatus, and then, in the eye of the law, his life was not in 
jeopardy. The court ex officio ought, for the benefit of the 
priſoner, to take notice of the miſtake ; and therefore in theſe 
caſes the priſoner may be again indicted, though for the ſame 
offence, Many caſes prove this; but Vaux's caſe, mentioned 
before, is very full and expreſs to the purpoſe ; it was thus: 
Faux was indicted for murdering one Richard Ridley by poi- 
ſoning him, perſuading him to take a certain drink mixed with 
A poiſon called cantharides, in order to make him have a child 
by his wife. The jury found a ſpecial verdict (viz.) that 
Ridley was poiſoned by this poiſon, but that Faux, the party 


indicted for this murder, was not preſent when Ridley took 


the poiſon. But it appeared to the court, that the indictment 


was inſufficient, it not being alledged with ſufficient certainty, 
that 


De Term. 8. Michaelis, 1735. 


gare judgment for Faux the party indicted, quod eat fine die. 


Whereupon Vaux was indiAed a ſecond time for the ſame 
murder and the poiſoning of this Ridley, to which he pleaded, 
that he was awterfoits indicted, tried and acquitted: of this 


murder, and pleaded over not guilty to the murder. But it 


being evident, that the former indictment was defective, in 
not having charged with ſufficient certainty, that Ridley, the 
perſon poiſoned, did receive and drink this poiſon ; the court 
determined, that Yaux might again be indicted for the ſame 
fact for the reaſons above mentioned; and upon this new in- 
dictment Vauæ was again tried, convicted and actually hanged. 
So that according to this expreſs reſolution, if the indictment 
againſt Burridge be inſufficient (as I hope it is not) he may be 
indicted over again for the ſame offence ; and if it were fo 
that he ought not to be indicted as a principal felon, but 
as an acceſſary only; even in that caſe it is determined in 
Keyl. Rep. 26. that if a man be indicted as a principal felon 
and acquitted, ſtill he may be indicted again as acceſſary 
after the fact, but cannot be indicted as acceſſary before the 
fact, becauſe with regard to an acceſſary before the fact, who 
a adviſes and procures the doing of it; this is as hir fact: but in 

the principal caſe, it is plain that Burridge was not acceſſary 
before the fact, to Palmer's felony in ſtealing the ſheep, but 
only acceſſary after the fact. It is equally plain, that if this 
indictment ought to haye been againſt Burridge for a reſcue, 
and if he ſhould evade, for that reaſon, the preſent proſecu- 
tion, (for which there ſeems no colour) ſtill he would be lia- 
ble to be indicted anew for that reſcue, it being a different 
offence from what is charged in this indictment, and conſe- 
quently not pleadable in bar. From all which it muſt be 
evident, how little it will avail Burridge to get off upon an in- 
ſuſficiency in this inditment, ſeeing he plainly will neverthe- 
leſs be liable to be indicted over again. | 


To ſum up All in a word or two: I hope it now appears 
that Palmer, when he was aſſiſted by Burridge to eſcape out 
of priſon, (the ſaid Palmer being under ſentence of tranſporta- 
tion for ſeven years) was then a felon, and continued ſuch 
until his tranſportation and ſervice for ſeven years; that there 


2 arc 


that the party murdered took the poiſon, therefore the court” 
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are no words in the 4 Geo. 1. or any other ſtatute, inti 
Palmer to a ſtatute pardon, until he has undergone this tranſ 
portation and ſervice for ſeven years: that this is grounded on 
the reaſon of the thing, on the authorities I have cited, and 
upon the expreſs words of the act of 4 Geo, 1. and that in 
conſequence thereof, if Palmer was, and continued a felon, 
when Burridge aſſiſted him to eſcape; this was felony in 
Burridge to give ſuch aſſiſtance. As to the ſeveral exceptions 
to the indictment, I hope I have anſwered them all, and 
have likewife ſhewn, of what ſmall avail it will be to the pri- 
ſoner, ſhould any of theſe exceptions ſucceed ; ſince the con- 
ſequence of ſuch ſucceſs would be only a freſh indictment for 
a crime notorious to all the country; and of which the ſame 
evidence which was given before, would again convict the pri. 
ſoner ; ſo that it would only delay this tranſportation beyond 
fea for ſeven years, which the ſooner it is begun, will be the 
ſooner ended. But what I humbly mſift on is, that the point 
upon the ſpecial verdict is plainly with the Crown; that the 
indictment is ſufficient notwithſtanding any of the exceptions; 
and therefore pray judgment for the King, that the prifoner at 
the bar may be ordered to be tranſported for ſeven years, ac- 
cording to the ſtatute of 4 Geo. 1. | 


On the ſixth of February, 1734, the Lord Hardwicke, Lord 
Chief Juſtice of the King's Bench, delivered the reſolution of 
the court in theſe words : 


In the argument of this caſe many objections have been made 
by the counſel for the priſoner, which going principally to tlie 
indictment, ought firſt to be conſidered; for if the indict- 
ment doth not contain a ſufficient charge, the verdict cannot 
ſupply it. Thoſe objections may be reduced to, and conſi- 
dered under, two queſtions ; Fit, what crime of felony is 
charged upon the priſoner Thomas Burridge by this indict- 
ment? Secondly, Whether it be well charged, ſo that the court 
can give judgment upon it againſt the priſoner ? | 


As to the firſt queſtion, one may conjecture, and it is but 
conjecture, that this indictment was framed and intended to 
be grounded upon the ſtatute of 6 Geo. 1. cap. 23. ſer. 5: 
which makes it felony without benefit of clergy to aid or aſſiſt 


felons convict to make their eſcape out of the cuſtody of ſuch 
| perſons 


De Term. 8. Michaelis, 1735. 


perſons to whom they have been delivered in order to be 
tranſported ; but it is ſo plain that the fact laid is not brought 
within the material proviſions of that law, that it was ex- 
preſ-ly admitted by the counſel for the king not to be main- 
tainable on this foot. 


However, it has been inſiſted, that wilfully aiding and af- ' 


fiſting a felon” convict, adjudged to be tranſported, and com- 
mitted to gad, there to remain till he ſhall be tranſported, to 
eſcape out of ſuch goal, is by law, felony ; and it has been put 
two ways, Ni, As a new principal felony, ſubſtantive and 
diſtinct from the felony of 1/illiam Palmer, the felon con- 
vict, who lay under the judgment of tranſportation z or 
Secendly, As accefſary to Palmer's felony after the fact. 


Fir, It has been endeayoured to prove this offence to be a 
new principal felony diſtinct from Palmer”s crime, as a breach 
of the priſon, and letting a felon therein go at large; or as a 
reſcue of a perſon arreſted and in cuſtody for felony, [both] 
which were felony at common law, 


But there is nd colour to ſupport this indictment as for an 
bfence of breaking the priſon, bgcauſe no breach of it is laid, 
which according to all the books is in that caſe neceſſary, All 
that is ſaid here is, that the priſoner aſſiſted Palmer to eſcape, 
by means whereof he did eſcape, which might be either with 
the conſent of the gaoler, or by going out of the priſon, the 
doors being open; neither of which would be a principal fe- 
lony in the priſoner. So is Stamford 31. 4. 2 Inſt. 589, 592. 
in my Lord Ce's commentary on the ſtatute de frangentibus 
priſenam, and Hales Pl, Co. 108. in all which caſes it is 
agreed, that an actual breaking muſt be alledged. 


We are alſo bf opinion, that there is no better ground to 
ſupport this indictment as for a reſcue of Palmer. I believe 
no man ever ſaw, either in authority, practice or precedent, 
an indictment for a reſcue without the word reſcuſſit; and 
certainly that muſt be charged, or ſomething equivalent to it, 
to ſhew that it was forcible, and againſt the will of the officer 
who had the priſoner in his cuſtody, So is Dyer 164. 6. 
Weſt's Precedents, Tit. Indictment, ſect. 176. 181, But not- 
withſtanding any thing charged in this indictment, it might be 

| a volun- 
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a voluntary eſcape by conſent of the gaoler, as I ſaid before; 
and conſequently no reſcue: ; 


But to this it was ſaid, that to aſliſt a felon to eſcape out of 
priſon, in any manner or ſhape, is equally miſchievous, and 
tending to obſtruct the juſtice of the kingdom; and the rule 
is, intereft reipublice ut carceres ſint in tuto. 


This is very true; but the infetence drawn from it is not 
right ; for this will not warrant us to invent or create new 
felonies z we muſt take them as the law of the land has made 
them, and if that is defective, it belongs to the legiſlature, 
' whoſe proper power it is jus dare, and not to the judges, whoſe 
office is only jus dicere, to ſupply that defect. 


Secondly, The other method taken to prove the offence 
charged in this indictment to be felony, was by ſhewing that 
the priſoner at the bar, by aſſiſting Palmer to eſcape, became 
acceſſary to Palmer's felony after the fact. 


And we ate all of opinion, that a man may become an ac- 
ceſſary to a felony after the fact, by aſliſting a felon convict, 
being in cuſtody under a ſentence of tranſportation, to eſcape 
out of priſon ; provided it be ſuch an aſſiſtance as doth in law 
amount to a receiving, harbouring or comforting ſuch felon. 


Indeed, before the ſtatute of 1 Anne, . 2 cap. g. if the 
principal was convicted only of a clergyable felony, and had 
his clergy allowed; or ſtood mute, or peremptorily challenged 
above the number of twenty jurors, the acceſſary could not be 
arraigned; by this means acceſſaries to very flagrant crimes 
frequently avoided all manner of puniſhment ; and therefore 

The act provides, that in all thoſe caſes it ſhall be lawful to 
proceed agaĩnſt any acceſſary, either before or after the fact, 
in the ſame manner as if ſuch principal felon had been attainted 
thereof, notwithſtanding any ſuch principal felon ſhall be ad- 
mitted to the benefit of his clergy, pardoned, or otherwiſe 
delivered before the attainder. 


The great objection to this, and which has been much la- 


boured by the counſel for the priſoner, is, that at the time 
of 
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of this fact committed, Palmer was no felon, and conſequent- 
ly there could be no acceſſary where there was no principal; 
for that the allowance of the benefit of the ſtatute, and ſen- 
tence of tranſportation given thereupon, do, without more, 
in judgment of law, amount to a pardon, 


This objection opened the way to a very wide field of argu- 
ment concerning the effect of the allowance of clergy, without 
actual burning in the hand, before the ſtatute of 4 Geo. 1. 


cap, 11. for tranſportation of felons ; and what alteration has 


been made by that ſtatute in the law upon this head. 


I ſhall not ſpend the time of the court by entering into a 
detail of this matter, as it ſtood before the ſtatute of 4 Geo. 1. 
becauſe it will not directly lead to the judgment to be given in 
the preſent caſe 3 but I ſhall chooſe to refer you to three 
caſes, in which, being taken together, you will find all the 
hiſtory and learning of the law 6n this topick fully ſtated by 
infinitely abler hands; by my Lord Hobart, in the caſe of 
Searl verſus Williams, p. 288. by my Lord Chief Juſtice Holt, 
in the caſe of the appeal between Armſtrong and Liſe pub- 
liſhed at the end of Kelynge 93. and by my Lord Chief Juſtice 
Treby, with admirable clearneſs, in the trial of the Earl of 
Warwick for the murder of Mr. Cote, in the fourth volume of 
the State Trials, p. 383. The ſubject has been ſo much 
exhauſted by theſe eminent ſages of the law, that, without 
repeating their reaſoning, I ſhall only make uſe of the conclu- 
ſion from them in anſwer to this objection, and that is, that 
by the true conſtruction as well as the words of the ſtatute of 
18 Eliz. cap. 7. which takes away delivery to the ordinary and 
purgation, burning in the hand, as well as the allowance of 
clergy, was neceſſary to the priſoner's diſcharge from the fe- 
lony, and to conſtitute the ſtatute-pardon (as it has been 
called) in all caſes where by law burning in the hand ovght 
actually t take place. Therefore, before the act of 4 Geo. 1. 
if an offender, after clergy allowed, had eſcaped before he had 
been burnt in the hand, I hold clearly that he would ſtill have 
remained a felon convict; and a ſtranger · by unlawfully re- 
ceiving or comforting him, might have become acceſſary to 
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By 18 Elie. c. 7, 
actual burn- 
ing in the hand, 
as well as the 
allowance of 
clergy, was ne- 
ceſſaty to dif- 
charge the pri- 
ſoner from the 
felony 3 and 
therefore, if be- 
fore 4 Geo. 1, 
C. 11, an of- 
fender after 
clergy allowed, 
hae eſcaped be- 
fore he had been 
burat in the 


hand, he would have continued a felon, and a ſtranger by unlawfully receiving him, &c. might have 


become acceſſaty to his felony after the fat. 
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his felony after the fact. This moſt plainly appears by the 


reſolution of the Judges delivered by my Lord Chief Juſtice 
Treby, in my Lord Warwict's caſe which I have mentioned, 


But to this doctrine ſome objections were made, drawn 

from the very caſes which I have mentioned. And firſt ir 
was objected, that in the caſe of Sear/ and Williams, my Lord 
Hobart, and the whole court of Common Pleas held, that 
Sear/ was intitled to the full effect of his ſtatute- pardon, 
though he only had clergy allowed, and was not burnt in the 
hand, 


To this I anſwer : This reſolution was very right, becauſe 
he was clerk in holy orders, who by the ſtatute is exempted 
from being burnt in the hand; and therefore it doth not con- 
tradict my rule, to which you obſerve I added this limitation, 
in all caſes where by law burning in the hand ought actually to take 
Place. Agreeably to this my Lord Hobart, juſt at the end of 
the caſe, hath theſe words: where the flatute ſays, after burning 
in the hand according to the flatute in that behalf, “ it imports 
c here burning ought to be.” 


2d. Object. That the King may pardon the burning, and yet 
the offender ſhall, in that caſe, have the full benefit of the 


diſcharge. 


Anſw. This likewiſe is within the conſtruction of the ſta- 
tute, and the rule I laid down for, the pardon interpoſing, 
It is not a caſe, where by law burning in the hand ought to 
take place. 

3d. Objef. That admitting burning to be in ſome degree, 
neceſſary to the diſcharge by the ſtatute, yet it is not to be 
underſtood of afual burning, but only of the judgment quad 
cauterizetur ; and the judgment of tranſportation which had 
been given againſt Palmer in this caſe, is at leaſt equal to 


that, 


" Anſw. But, as no authority or judicial opinion was cited 
for this, ſo there is no ground for it. It is contrary to the 
words of the ſtatute of 18 Eliza. which ſays, after clergy allowed 
and burning in the hand, not after being adjudged, or ordered to 


be burnt in the hand, It is contrary to the opinion of the 
Judges 
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Judges in the Earl of Warwit's caſe, and contrary to the form 


of pleading auterfoits convict of manſlaughter to an appeal of 
murder ; for there the appellee doth not only ſet forth the 
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judgment of allowance of clergy, & qued in lev fud mans 


cauterizetur, but goes on and ſhews the execution of it by 
burning. So is the plea in the caſe of Armſtrong and Liſte, 
Kelynge 93» 

4th. Olje#. But from the report of this caſe of Armſtrong 
and Liſle, a further objection was taken; for there it is allow- 
ed by my Lord Chief Juſtice Holt, that, if a man be convicted 
of manſlaughter, and prays the benefit of his clergy, and the 
court reſpite it upon a curia adviſare vult, and remand him to 


gaol, he may plead it in bar to an appeal; and yet in ſuch a 
ciſe there can have been no burning, nor ſo much as a judgment 


Anſew. This is certainly law, and warranted by the caſe 
of Burgh verſus Holcroft in 4 Co. 45, 46. but it doth in no 
wiſe impugn my rule ; for it depends upon a particular reaſon, 
which has no relation to the general queſtion, and which :5 
expreſsly given in the report, (viz.) that the delay or d:ubt of 


the court ſhall never turn to the prejudice of the party. My Lord 
Chief Juſtice Holt goes further, and admits, that if a man 


ſhould be convicted of manſlaughter, and the court ſhould not 
call him to judgment, whereby he would not have the oppor- 


tunity of demanding his clergy, which he is not to have with- 
out a demand; or at leaſt if he had demanded it, and the court 
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Where by the 
delay or doubt 
of the court, a 
priſoner con- 
victed of min- 
ſlaughter has 
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ed it, and rhe 
court ſhould 
make no record 
of it ; this, on 
its being pleaded » 
and ſhewn ſpe - 
cially, ſhall not 
turn to the pre- 


ſhould make no record of it, yet he might plead it, ſhewing judice of the 


the ſpecial matter; becauſe it is the delay and default of the 
court, which ſhall not occaſion a detriment to the priſoner, 
But none of theſe caſes prove any thing againſt the general 
rule ; and it is obvious to obſerve, that they might as well be 


produced to prove, that the prayer of clergy, or allowance of 


clergy, is not neceſſary to the diſcharge by the ſtatute, as that 
burning in the hand is not ſo. 


Thus the law being clear, that burning in the hand was 
neceſſary before the making of the act of 4 Go. 1. for 


felonies, is plainly and clearly 


ia the place of actual burning. 
tranſ· 


priſoner. 


Alterations 
made by 4 G, 7. 
c. 11. for tranſ- 
portation of 


felons, whereby the judgment of tranſportation, with regard to perſons convicted of clergyable 
put only in the place of the judgment for burning in the hand, not 
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zexv. tranſportation of felons, let us now inquire what alteration has 

deen introduced by this new ſtatute, Upon this the queſtion 

is in ſhort, whether it has put the judgment of tranſportation 

in the place of actual burning in the hand or only in the 

place of the judgment for burning in the hand ? If it has 

put the judgment of tranſportation in the place of actual 

burning in the hand, then the objeCtion is right, that Palmer 

was diſcharged, and become no felon ; if it has put it only in 

the place of the judgment for burning in the hand, then the ob- 

jection is ill-founded, and Palmer remained a felon convict not 
pardoned. 


Now the words and intention of the ſtatute are as plain as 
any compoſition or piece of writing can poſſibly be, that the 
judgment of tranſportation is put only in the place of the judg- 
ment for burning in the hand; and the actual tranſportation and 
ſervice in the plantations is put in the place of the actual burning. 
The very firſt claufe in the ſtatute is, © that the court, inſtead 
« of ordering (that is, adjudging) any ſuch offenders to · be 
« burnt in the hand, may order and direct that ſuch offenders 
c ſhall be ſent, as ſoon as conveniently may be, to ſome of 
« his majelty's colonies and plantations in America, for the 
ce ſpace of ſeven years; and that the court before whom they 
« were convicted, or any ſubſequent court held at the ſame 
« place with like authority as the former, ſhall have power to 
« convey, transfer and make over ſuch offenders, by order of 

court, to the uſe of any perſon or perſons who ſhall contract 
« for the performance of ſuch tranſportation, to him or them, 
„and his and their aſſigns, for ſuch term of ſeven years.“ 
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One would have thought this had been plain enough; but 
the legiſlature, in order to declare their own meaning, and put 
it beyond all doubt, have added a ſubſequent clauſe, whereby 
it is enacted, “that where any ſuch offenders ſhall be tranſ- 
cs ported, and ſhall have ſerved their reſpective terms according 
« to the order of any ſuch court as aforeſaid, ſuch ſervices 
« ſhall have the effect of a pardon to all intents and purpoſes, 
« as for that crime or crimes for which they were ſo tranſport- 
« ed, and ſhall have to ſerved as aforeſaid.” I will ſorbear to 
comment upon this clauſe, becauſe I cannot make it clearer : 
one may turn and ſhew a very plain thing in different lights, 
but it is impoſſible to make it more plain. . 

ut 
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But to this an objection was made by the priſoner's counſel, 
that, it being only an affirmative clauſe, without any negative 
words, cannot take away any diſcharge ſuch felon ordered to be 
tranſported, would have been intitled unto without it ; and 
that he is abſolutely diſcharged by the precedent clauſe in this 
act, which takes away the burning in the hand. 


To which I anſwer, that, though I admit that a new 
affirmative law, without negative words, ſhall not in many 
caſes repeal or take away the force of a former law ſubſiſting 
before that was made, and independent of it; yet an aſſirma- 
tive clauſe in an act of parliament may explain and reſtrain 
other clauſes in the ſame act of parliament : the whole act 
muſt be conſtrued together and intire, and when the legiſla- 
ture have declared their own ſenſe, and given their own ex- 
poſition at what time the intended diſcharge or pardon hall 
take effect it is not in the power of the Judges to make it take 
effect ſooner, and render this clauſe wholly nugatory. 


But what is the diſcharge enacted by the former clauſe, and 
how is the burning in the hand taken away? Is it taken away 
abſolutely, or only ſub modo? molt clearly only /ub mode. 
Another thing is ſubſtituted in the place of it; i, of being 
ordered to be burnt in the hand, the offender /al/ be ordered to 
be tranſported to ſome of his majeſty's plantations for ſeven 
years; but that judgment muſt be carried into execution, as 
the judgment in lieu of which it comes was to have been be- 
fore ; and if it had ſtood merely upon the force of this firſt 
clauſe, I ſhould have thought the conſtruction would have been 


juſt the ſame, 


So much of the debate at the bar turned upon this point, 
that I have thought fit to ſay thus much, in order to ſettle the 
law upon it, and to prevent any miſapprehenſion that might 
ariſe from the judgment the court is about to give in this 
cauſe, as if any doubt remained, whether a man might aſſiſt a 
felon convict, lying in gaol under ſentence of tranſportation, 
to break priſon, or reſcue him, or receive or harbour him, 
without incurring the guilt of felony, Such a notion going 
abroad might greatly weaken the ſecurity for the cuſtody of 


ſuch fclons, 
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But after all, the judgment of the court will fall under tho 


Second general ſecond general queſtion, which is, whether the offence be well 


queſtion, 
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In all indict- 
ments againſt 
one for being 
acceſſary after 
the fact, by 
receiving, har- 


bouring, &c- 4 


ſelon, it is neceſ- 
ſary to charge, 
that the defen- 
dant knew the 
principal was 
guilty or con- 
victea of felony ; 
and the omithon 
of this neceſſary 
ingredient is not 
to be helped by 
the finding of 
the verdict ; 


charged in this indictment, ſo as that the court can give judg- 
ment upon it againſt the priſoner ? 


L have already ſhewn, that this indictment cannot be ſup. 
ported as for a felony in breaking the priſon, or reſcuing Palmer; 
therefore nothing remains but to conſider, whether it has ſuf. 
ficiently charged chi aft offence of an acceſſary to Palmer's felony 
after the fact. | 


And we are all of opinion it has not; and that it is mate- 
rially defective in many things neceſſary to an indictment 
againſt ſuch an acceſſary. 


Figl, It is not charged that the priſoner at the bar knew that 
Palmer was guilty, or convicted of felony: this is an eſſential 
ingredient in all indictments againſt a perſon who becomes an 
acceſſary after the fact, by receiving harbouring or comforting 
a felon. 80 is Bracton, lib. 3. De Corona, cap. 1 3. ſeft. 1. & 2. 
Stampf. 41. ö. 3 Inft. 138. Hale's Pl. Co. 218. Co. Ent. 56, 57. 
Raft. 43. b. 47. 4. 50, 53. b. 54. 4. This general rule has 
not been diſputed, but ſome diſtinctions have been taken to 
excuſe the want of it in this indictment; as firſt, that it ap- 
pears here that Burridge was a fellow priſoner in the ſame gaol 
with Palmer, and therefore it muſt be preſumed he had notice 
of Palmer's felony or conviction. 


eſpecially if the verdiQ does not find the fact of notice, but only what is evidence thereof. 


Anſw, But this appears by the ſpecial verdi& only, and not 
by the indictment: and, as I faid at firſt, the verdict cannot 
ſupply a material defect in the charge; neither, if the queſtion 
was upon the verdict, ſhould I think it ſufficient; becauſe it 
is not the fa? of notice, but only evidence of it. So in the caſe 
of the King and Plummer, Kelynge, Ii t. it is laid down by 
my Lord Chief Juſtice Halt, that the jury might well have 
found that the fuzee in that caſe was diſcharged againſt the 
King's officers ; but ſince they have not found that matter, 
we are, fays he, confined to what they have found poſtively, 
and are not to judge the law upon the evidence of a fact, but 
upon the fact as it is found. Thus alſo was the reſolution of 
the court in the late caſe of The King and Huggins, Mich. 


4 Geo. 2. B. R. 
Secondly, 
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Secondly, Another diſtinction made was, that it appears by 
the indictment that Palmer was convicted by verdict in the 
fame county in which the offence of the acceſſary is charged to 
have been committed, and the law preſumes notice to all in the 
ſame county, but not in a foreign county. For this Fitzher- 
bert, tit. Corone Pl. 377. Stamp. 41. 6, and Hale's P. C. 218. 
were cited. 


Auſio. The note in Fitzh. is mentioned to be in Hilary 
term, 12 Ediv. 2. but I cannot find any ſuch caſe or opinion 
in Maynard's Year book of that term; beſides it is a very 
looſe note, and ſcarcely intelligible : —— Nc, That if 
«a man is indicted of a reſcue of a perſon outlawed in the 
« fame county, he ſhall loſe life and member, otherwiſe if in 
another county.” Nothing is here ſaid of notice, and, 
taken generally, the paſſage is certainly not law : but ſup- 
poſe this to be looſely faid in one or two books, yet it is a 
harſh doctrine, and I cannot find any judgment founded upon 


it; nay it is ſtrange, how ſuch a diſtinction could be made 


at common law upon the point of knazw/edge in the acceſſary; 
becauſe, before the ſtatute of 2 & 3 Ed.. 6. c. 24. was made, 
any perſon, who in one county received a felon that had com- 
mitted a felony in another county, could not be puniſhed 
at all for want of trial, and conſequently the ſufficiency of notice 
could at that time neyer come in queſtion in ſuch a caſe, 


And therefore my Lord Hale, though he ſets it down as 
the opinion of ſome others, yet gives his own opinion to the 
contrary. The whole paragraph runs thus: — © Every receipt 
to make an acceſſary, mult be, knowing him to be fuch ; but 
« if a man be attaint of felony in the county of A. the law 
« preſumes notice thereof in the ſame county; therefore the 
© receipt of him in the ſame county ſeems acceſſary; contra, 
« if in another county. Videtur cognitia requifita in utroque.” 
And I take theſe latter words to be his (a) own ſentiment, 
I have ſeen a manuſcript note of a very learned Judge upon 
this paſſage in Hale's Pl. C. in the following words: — “ Mes 
&« ſemble que fiel legal notice neſt ſufficient à faire un criminal, 
e coment ſeit ſufficient à renure luy reſponſible in matter civil : 
« coment eft doubt in ces: iſſint il n'eſt acceſſary ſans actual no- 


e tice.” See alſo Dalton, (laſt edit.) 539, Sam. 96. 
— Eh Mr. 
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ſcribed from 
the Lord Hale's 
Hiſtory of the 
Common P as 
of the Crown, 
inſerted by way 
of vote in the 
R: porter's argua 
ment, ant” 
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Rex v. Mr. Lambard, in his Fuftice of Peace, hath this paſſage, 
p. 293» © There is ſome opinion, that a man ſhall be an 
* acceſſary for receiving a felon attainted, (eſpecially in the 
« fame county) though he know not of the attainder at all; 
e for every man, ſay they, is bound to take knowledge of a 
te matter of record, at leaſt in the ſame, though not in a 

' & foreign, county. But Brafon very reaſonably requires a 
& right and Hire knowledge in the parties to make them ac- 
& ceſſary, as well in the one caſe as the other; for albeit a 
« record, and eſpecially the pronunciation of an outlawry, be 
&« ſo notorious, that every man may caſily come to know the 
« ſame, yet were it an over-great extremity that each man 
« ſhould, upon the peril of his own life, inform himſelf, and 
tc take underſtanding of.it,” 


[ 496 ] This reaſoning of Mr. Lambard appears to be very judici- 
In an indimene Ous 3 and upon the whole of this point we all think, that the 
againſt one, true way of underſtanding theſe books is, that an outlawry or 


ceſſa 
the lack e attainder in 2 particular county may, as the caſe may hap- 


— 2 pen to be circumſtanced, be ſome evidence to a jury of notice 
er — to an acceſſary in the ſame county; but that it cannot, with 
lawed, or at- any reaſon or juſtice, create an abſolute legal preſumption of no- 


_ —.— ie Zice, ſo as to excuſe the not charging the fact to be done ſcien; 


ought to appest, Or ſcienter in the — as it is here, 
that the — 4 
receiving, 


did ĩt 5 po ; (cienter, otherwiſe it will not amount to an abſolute legal preſumption, fo as to ex- 
cuſe ſuch omiſhon. 

Beſides, if this could be fo, the fact charged in this indict- 

ment to be done by the priſoner, is, in ſtrictneſs, not charged 

to be done in the county of Somerſet, where the conviction 

was: it is laid, that after the judgment of tranſportation 

Palmer was committed to the cuſtody of the keeper of his 

majeſty's gaol at Ivelchſter, in the ſaid county, there to remain 

until he ſhould be tranſported ; and that afterwards, to wit, 

on ſuch a day, Themas Burridge, at Tvelcheſler aforeſaid, (with- 

out ſaying in the ſaid county) wilfully and feloniouſly aided 


and aſliſted him to eſcape out of the ſaid gaol. 


In criminal X Now it is not laid, that this fact of aiding and aſſiſting was 
— done with force, nor that Burridge was preſent at the eſcape ; 
grey 9, 5g and therefore the aid and aſſiſtance might be afforded in a 
"here the fact different county, and we cannot take notice, that the whole 


3« ſuppoſed tu be 3 
done, muſt in the ind ctment be laid to be in com' previ” ; otherwiſe in civil caſes, 


townſhjp 
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townſhip or vill of Tve/chefter is in the county of Somerſet. 1 Sid. 
345» Parker verſus Ladd, in afſumpfit, Salop was in the mar- 
gin, and the declaration ſet forth the promiſe to be made apud 
Salep, without ſaying predi', or in com predict, which the 
court held to be well enough in a declaration, and that the 
form in the Common Pleas is always ſo, but declared that it 
would clearly be ill in criminal caſes, Paſche 12 W. 3. B. R. 
Rex verſus Feſſet, it was held that in an indictment, if the 
county is in the margin, and the place where the fact is ſup- 
poſed to have been committed, is not ſaid to be in com? preg, 
it is ill, but that it would be good in a declaration, 


Thirdly, Another exception was, that it is not alledged that 
Palmer was in priſon for the ſame felony whereof he was con- 
victed, or for any felony at the time the priſoner at the bar 
aſſiſted him to make his eſcape. 


The anſwer given to this was, that in the ſpecial verdict it 


497 


is found that the priſoner did wilfully aid and aſſiſt William 


Palmer, fo being in cuſtody as aforeſaid, to eſcape out of the ſaid 
gaol. 

But, as I ſaid before, the finding of the jury will not aid the 
indictment, and therefore this is no anſwer ; and we all think 
that for this omiſſion the charge is uncertain ; for it may be 
true, that in January Palmer was committed upon the judg- 
ment of tranſportation, and in October following (as it is here 
laid) the priſoner at the bar might aſſiſt him to eſcape, and yet 
he might have been legally diſcharged, and again committed 
for another matter, as in treſpaſs, &c. in the mean time. In 
Dier 364. 5. which J mentioned before, it is laid that the 
officer cepit & arreflavit the priſoner, & ipſum in ſalve ſud 
cuſtedia adtunc & ibidem habuit & cuſtodivit, quouſque the de- 
fendants ipſum e cuſted* predi? felonice ceperunt & reſcuſſer. 


Another exception was taken to this inditment for want 
The anſwer to which was, that it is aided by the ſtatute of 
37 H. 8. cap. 8. but the caſes upon this are ſo various, and 


diſagree ſo much, whether the want of vi & armis, or only 
of the words, viz. gladiis, baculis & cultellis,, which was the 
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whether 
— of vi & 
armis, oronly of 
the words gla- 
diis, baculis & 
cultellis, be by 
the ſtatute of 


37 N. 8. cap. 8, aided in inditments of this nature. 
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Rex v, antient form, are aided by that ſtatute, and it is a point of ſo 
Bun zien. | a „ 
great conſequence, that we think it more proper to decline 
giving an opinion upon it, till a caſe ſhall happen wherein it 
ſhall be neceſſary to be determined; for at preſent we are of 
opinion, that, upon the other exceptions before mentioned, the 
indictment is inſufficient in law, and judgment cannot be given 
upon it againſt the priſoner. 
This, being the opinion of the court, gives riſe to a ſubſe- 
quent conſideration, what judgment ought to be given for the 
priſoner, whether to diſcharge him of this indictment, or to 
quaſh it? And we are all agreed that judgment ought to be 
given to diſcharge the priſoner from this indictment. 
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I can find but one caſe wherein it was done otherwiſe, and 
that was The King againſt Keites, Hill. 8 W. 3. B. R. 5 Med. 
287. Skin. 666, At the gaol-delivery for the county of 
Wilts, Mr. Keites was indicted of murder at common law, and 
alſo on the ſtatute of ſtabbing, for killing his ſervant ; and a 
ſpecial verdit was found, which being removed into this 
court, the queſtion was, whether the fact amounted to mur- 
der, or only manſlaughter ? After two arguments, the court 
thought the ſpecial verdict was ſo uncertain and imperſect, 
that no judgment could be given upon itz and a doubt ſeems 
to have ariſen, whether a wenire facias de nous could be awarded 

L 499 ] in a capital caſe. To avoid this queſtion, my Lord Chief 
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n : Juſtice Holt himſelf on the laſt day of the term took ſeveral 
7 2 exceptions to both the indictments, for which a rule was made 
$0 that they ſhould be quaſhed. I have cauſed a ſearch to be 
f b made, and no judgment 1s entered on the record, but I have 
4 ; found the rule in che oihce book, and the priſoner was bailed 
NE to appear at the next aſſiſes. This paſſed on the laſt day of 


the term, and I do not find by my manuſcript report of the 
caſe, which was taken by a very learned hand, that any oppo- 
ſition was made by either fide to the quaſhing of the indict- 
ment. 'The ground the court went upon ſeems to have been 
that Keites was certainly found guilty of felony in killing a 
man ; but what kind of felony it was, whether murder, or an 
aggravated manſlaughter, was uncertain ; and therefore it was 
fit to be left open to ſome method of re-examination. 
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But the preſent caſe differs materially; for as this indictment 
has not well charged a felony, ſo the ſpecial verdict has not cer- 
tainly found any upon the facts therein ſtated ; and therefore 
it is totally uncertain whether the priſoner at the bar be guilty 
of any felony at all, or only of a miſdemeanor. Suppoſe the 
priſoner had demurred to this indictment, and the king's at- 
torney had joined in demurrer, and the matter of law had 
been argued, the judgment given thereupon muſt have been a 
judgment of acquittal, So, I apprehend it would have been, 
if the jury had found a general verdict that he was guilty, and 
afterwards the judgment had been arreſted for defects in the 
indictment. And the like reaſon does in juſtice hold here. 


Rux v. 

Bunten. 
Where the in- 
dictment has 
not well charged 
a felony, nor the 
ſpecial verdict 
certainly found 
any upon the 
facts therein 
ſtared, and con- 
ſequeatly it is 
uncertain whe 
thee the priſoa- 
er be guilty of 
any felony at 
all, or only of a 
miſdemeanor z 
or where in ſuch 
caſe the priſoner 


demurs to the indictment, and the Attorney General joins in demurrer whereon the matter in law 
isargued z or where the jury has found a genera] verdi&t that the priſoner is guilty, and afterwards 
judgment is arreſted for defects in the indiAtment ; in all theſe caſes the judgment given muſt be a 
jadgment of acquittal z but this will be no bar to another indietment conſtituting a different offence. 


From hence no inconvenience can ariſe; for this judgment 
can only go to the fact here charged; but will be no bar to a 
new indictment containing a fact / deſcribed, and charged 
with ſuch circumſtances as to conſtitute a different offence. 
Therefore upon the whole matter judgment muſt be entered 
for the priſoner, and he muſt be diſcharged from this indict- 
ment, 

Note; at the prayer of the king's counſel, the return to 
the habeas corpus was read, whereby it appeared that the pri- 
ſoner ſtood likewiſe charged with a commitment by a juſtice 
of peace to Jve/chefter gaol for a miſdemeanor z of which he had 
confeſſed himſelf guilty before the juſtice ; he was therefore 
remanded back to Newgate, to be there kept in fafe cuſtody 
until he ſhould be from thence diſcharged by due courſe of 
law. After which the priſoner was indicted anew at the next 
aſſiſes held for the county of Somerſet, and being convicted on 
ſuch indictment, was tranſported for ſevea years. 


The indictment on which the priſoner was tried a ſecond 
time, being ſettled by advice of counſel, was as follows : 


Somerſetſbire. 


HE jurors for our ſovereign lord the 
king, upon their oath preſent, that 
heretofore, that is to ſay, at the general quarter ſeſſions of the 
peace of our ſoyereign lord the king, held at Vllt, in and 
for the county of Somerſet, upon Tugſday (to wit) the eleventh 


day 
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day of January, in the fifth year of the reign of our ſovereign 
lord George the ſecond, by the grace of God, of Great Britain 
France and Ireland, king, defender of the faith, and fo "wy 
and in the year of our Lord one thouſand ſeven hundred and 
thirty-one, before Thomas Carew, eſq; James Strode, eſq; The. 
mas Coward, eſq; Richard Comes, eſq; William Long, eſq; Feph 
Brown, eſq; William Churchey, eſqʒ William Fones, eſq; Thomas 
Palmer, eſq; Adam Martin, eſq; Philip Sydenham, eſq; and 
others their fellows, juſtices aſſigned to keep the peace of our 
ſaid lord the king in the county aforeſaid, and alſo to hear and 
determine divers felonies, treſpaſſes, and other miſdemeanors 
committed in the ſame county, and ſo forth, by the oath of 
Thomas Cooke, Gabriel Pyleaffe, Henry Guy, William Counſel, 
John Linthorn, Henry Coſens, Thomas Sampſon, Themas Perry, 
Hdward Cox, Thomas Pulmore, Henry M vol ford, John Weſt, 
Fames Moore, Iſrael Gliſton, William Wear, Henry Fiſher, Ri. 
chard Bagg, Joſeph Bernard, Richard Knowles, Thomas Daviſon, 
William Selway and John Bath, gentlemen, good and lawful 
men of the county aforeſaid, impanelled, ſworn and charged to 
inquire for our our ſaid lord the king, for the body of the 
county aforeſaid, it was preſented, that William Palmer, of 
Ovenſtoauey, in the county of Somerſet, labourer, on the twelfth 
day of November; in the fifth year of the reign of our ſovereign 
lord George the ſecond, by the grace of God, of Great Britain, 
France and Ireland, king, defender of the faith, and ſo forth, 
with force and arms, and ſo forth, at Qver/towvey aforeſaid, one 
ewe ſheep of the value of {ix ſhillings, of the goods and chat- 
tels of a perſon unknown, then and there being found, then 
and there feloniouſly did ſteal, take and carry, againſt the 
peace of our now faid lord the king, his crown and dignity, 


and ſo forth. 


Aud the jurors aforeſaid, now ſworn here upon their ſaid 
oath further preſent, that at the ſame general quarter- ſeſſions 
of the peace of our ſaid lord the king, held at Melli, in and for 
the ſaid county of Somerſet, upon Tueſday the eleventh day of 
January, in the fifth year aforeſaid, the aforeſaid William Pal- 
mer, was duly tried and convicted of the felony above mention- 
ed, charged upon him as aforeſaid ; and that it was then and 
there adjudged by the ſame court, that the ſaid Milliam Palmer 
ſhould be tranſported for the ſpace of ſeven years, according 


to the ſorm of the ſtatutes, as by the record thercof and pro- 
| cecdings 
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ceedings remaining amongſt the records of the general quarter- 
ſeſnons of the peace of the ſaid county of Somerſet, at Wells, 
in the county aforeſaid, it doth more fully appear. 

And the jurors aforeſaid, now ſworn here, upon their ſaid 
oath further ſay, that the aforeſaid Ji/liam Palmer, being ſo as 
aforeſaid tried and convicted of the ſaid felony, was then and 
there (to wit) at the ſame general quarter- ſeſſions of the peace 


of our ſaid lord the king, held at Wells, in and for the | 


aforeſaid, upon Tueſday the ſaid eleventh day of January, in 
the fifth year aforeſaid, committed by the ſame court to his 
majeſty's gaol at Tvelchefter, in the county aforeſaid, upon and 
in execution of the ſaid judgment for the felony aforeſaid. 


And the jurors aforeſaid, now ſworn here, upon their ſaid 
oath further preſent, that Themas Burridge, late of Chard, in 
the county of S:merſet, taylor, being a priſoner in his majeſty's 
gaol at Tvelchefter aforeſaid, in the county aforeſaid, on the 
thirteenth day of Oeber in the ſixth year of the reign of our 
ſaid ſovereign lord king George the ſecond, and well knowing 
that the aforeſaid William Palmer, then alſo a priſoner in the 
ſaid gaol, had been convicted of and committed to the ſaid gael, 
in execution of and for the felony aforeſaid, and did then and 
there remain fo convicted and committed upon and in execution 
of the ſaid judgment for the ſaid felony as aforeſaid, afterwards, 
that is to ſay, on the ſame thirteenth day of October, in the 
ſixth year of his ſaid majeſty's reign aforeſaid, with force and 
arms at Tvelchefter aforeſaid, in the county aforeſaid, did wilſully 
and feloniouſly reſcue the ſaid William Palmer, then and there 
being in the ſaid gaol fo convifled and committed upon and in exe- 
cution of the ſaid judgment for the ſaid felony as aforeſaid, from 
and out of the ſaid gaol, ſo that he the ſaid Milliam Palmer did 
make his eſcape out of the ſaid gaol, and then and there did wil- 
fully and feloniouſly aid and aſſiſt the ſaid William Palmer, then 


and there being inthe ſaid gaol ſo convicted and committed upon 


and in execution of the ſaid judgment for the ſaid felony as 
aforeſaid, in making his eſcape out of the ſaid gaol; and that 
the ſaid JYilliam Palmer, by the aid and aſſiſtance of him the 
faid Thomas Burridge, did then and there make his eſcape from 
and out of the ſaid gaol, and go at large, to wit, at {velche/ler 
aforeſaid, in the caunty afereſaid. 

And the jurors aforeſaid, now ſworn here, upon their ſaid 


oath further ſav, that the ſaid Themas Burridge, being a pri- 
ſoner 
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ſoner in his majeſty's ſaid gaol at Ivelchefter aforeſaid, in the 
county aforeſaid, on the ſaid thirteenth day of Octaler, in the 
ſaid ſixth year of the reign of his ſaid majeſty our ſovereign 
lord king George the ſecond as aforeſaid, afterwards, that is to 
ſay, on the ſame thirteenth day of October, in the ſixth year of 
his ſaid majeſty's reign aforeſaid, with force and arms at Jr. 
chefter aforeſaid, in the county aforeſaid, did wilfully and fe- 
loniouſly break the ſaid gaal, and reſcue the faid William Palmer, 
then and there being in the ſaid gaol ſo convicted and com- 
mitted upon and in execution of the ſaid judgment, for the ſaid 
felony as aforeſaid, from and out of the ſaid gaol, fo that he the 
ſaid William Palmer, did make his eſcape out of the ſaid gaol, 
and then and there did wilfully and feloniouſly aid and aſſiſt 
the ſaid William Palmer, then and there being in the ſaid gaol, 
ſo convicted and committed upon and in execution of the ſaid 
judgment, for the ſaid felony as aforeſaid, in making his 
eſcape out of the ſaid gaol, and that the ſaid William Palmer, 
by the aid and aſſiſtance of him the ſaid Thomas Burridge, did 
then and there make his eſcape from and out of the ſaid gaol, 
and go at large, to wit, at {velchefter aforeſaid, in the county 
aforeſaid, againſt the peace of our ſaid lord the king, his crown 


and dignity. 
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plea or demurrer: but if in ſuch caſe 

Abatement, RKevivoz. it appears at the hearing, that the 

plaintiff had no title to revive, he 

Commiſſion being granted to | cannot have a decree. Page 348 
examine witneſſes at Algiers, the See Anſwer, Plea and Demurrer. 

plaintiff died, by which, in : 

firiftneſs the ſuit abated, but the 

witneſſes were examined there before JIveyance. 

notice of the plaintiff's death; the 

examination held regular, though | Though the freehold of lands cannot 

one of the witneſſes was yet living. | be kept in abeyance, but muſt veſt 

Page 195 | in ſomebody, yet there is no ſuch 

See Tit. Examination. rule with regard to perſonal eſtates, 

If the defendant's time for anſwering be | which may remain in ſuſpence, and 

out, the court will order proceed- | wait till a contingency happens. 305 

ings to be revived. So though the Lands are deviſed to 4. and H. and 

defendant by his anſwer inſiſts that | the heirs of the ſurvivor, in tzull to 


the plaintift is not intitled to revive; | fell ; though the inheritance be in 
for this ought to be ſhewn either by abeyance, 
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There may be an acceſſary 
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abeyance, yet truſtees by a fine 


the 
may make a good title by eſtoppel. 


Page 372 


Abjuration. 


The nature and conſequences of abju- 
ration by the ancient common law, 
Proteſtant diſſenters made liable 
thereto, by 35 Eliz. cap. 1. 48. 2. 
but exempted from them Ec the 
toleration act, or 1%. M. f. 1. 

| Cap. 18. 38, 39 (N) 


Þcceſſary. See more under title 
Pzincipal and Acceſſarx. 


to an ac- 
ceſſary before the fact, but not to 
an acceſſary after the fact. 475 


Account. 


Wers the child of a freeman of London 
is to make his election whether he 
will abide by the will or by the 
cuſtom, he is not obliged to elect un- 
til after the account taken. 124 (N) 

In a decree of forecloſure againſt an 
infant, though the infant has ſix 
months after he comes of age, to 
mew cauſe, £©c. yet he cannot ravel 
into the account, nor even redeem, 
but only ſhew an error in the de- 


Cree. 352 


A feire facias is not in nature of a new 
action, but a continuation only of the 
old one. 148 

Where the plaintiff has firſt brought 
his action at law againſt the defend- 
ant, and has bail, the court of Chan- 
cery will not grant a ne exeat regnum, 

| 314 (N) 


Aion. See Alignment, 
98 ” Baron and 1 


Ademption of a Legacy, 
Legacy. 25 


Idminiſtratoz. 


A baſtard dies inteſtate without wife 
or iſſue, and leaving a perſonal 
eſtate; the king is intitled, and the 
ordinary of courſe grants adminiſtra. 
tion to the patentee of the crown, 
| . Page 33 

A church leaſe for three lives is grant. 
ed to a baſtard and his heirs, who 
dies without iſſue and inteſtate ; 
what ſhall become of this leaſe? 

1 33» 34 (N) 

An adminiſtration is granted during the 
minority of four infant children, one 
of whom being a daughter, marries 
an huſband who is of age ; the admi- 
niſtration is not determined, 81 

So where an infant executrix being un- 
der ſeventeen, adminiſtration is grant- 
ed, and the infant marries an huſband 
of age : this does not determine the 
adminiftration, by the opinion of the 
Lord King, Chancellor, and Raymond, 
Ch. J. contrary to the opinion in 5 Ce, 
29. which ſeems to have been extra- 
judicial, and is not taken notice of by 
cotemporary reporters. 88 

So if adminiſtration be granted during 
the minority of four infants, and one 
dies ; this does not determine the ad- 
miniſtration, contrary to the opinion 
in 5 Co. Brudemell's caſe. 89 

In a bill - an account of the 
eſtate of J. S. though the n who 
has a in to e J. S. 
be a party, yet this is not ſufficient 
without adminiſtration actually taken 
out. 349 

One ſues as adminiſtrator to J. S. with- 
out ſhewing that J. S. died inteſtate ; 
yet an adminiftration taken out of the 
Archbiſhop's court ſhall be intended 
to be a adminiſtration. 370 

Adminiſtration granted in a foreign 
court (as in Paris) not taken notice 
of in our courts, 371 


A. owes 


7 


J. owes money by ſeveral judgments 
ard bonds, and dies inteſtate ; his 
adminiſtrator pays the judgments and 
ſome gf the bonds, and pays more 
than the perſonal eſtate amounts to; 
what the adminiſtrator paid on the 
judgments muſt be allowed him; 
' butas to what he paid on the bonds, 
he mult come in pro raid with the 
other bond creditors, Page 400 


f 


Adulterp. 
Where the wife ſues the huſband for a 


ſpecific performance of her marriage 
articles, and that he may ſettle ſuch 
and ſuch lands upon her in jointure, 
it is no bar to her demand, that ſhe 
has eloped with an adulterer; much 
leſs if this be not by the huſband put 
in iſſue in the cauſe. 209 
An inſtance where the reconciliation by 
the huſband after the wife's going 
away with the adulterer, was ſpecially 
pleaded, and the plea allowed. 1 
| 273 (N) 
Why a huſband does not forfeit his te- 
nancy by the curteſy on leaving his 
wife, and living in adultery, as a 
wife forfeits her dower by elopement, 
Se. 276 


Advancement. 


4. having ſeven children, makes an ex- 
ecutor in truſt, and deviſes to each 
child one 7th of his perſonal eſtate ; 
one of the children dies in A.'s lite- 
time, and one of the ſix ſurviving 
children has been advanced by the 
father in his lite-time ; yet this child 

all take his full ſhare of the 7th 

t, without bringing what he had 
efore received into hotchpot. 124 

The father is the only judge of what is 

a proper adyancement for his child. 
» 28 

Inconſiderable ſums occaſionally — 

to a child, not to be deemed an ad- 

vancement, or any part thereof. Thus 
maintenance money, or an allowance 


Vor. III. 
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made by a freeman to his ſon at the 
univerſity, is not to be taken as any 
part of the child's advancement ; nor 
putting, out a child apprentice ; but 


- the father buying an office for his ſon, 


though but at will, as a gentleman 

penſioner's place, or a commiſſion in 

the army, theſe are advancements 

pro tanto. Page 317 (N) 
See more, tit. London. 


Advowlon. 


An advowſon deſcending to an heir is 
real aſſets, and (as it ſeems) extend- 
ible in an Elegit. 401 


Affidavit oz Dath. 


Where a maſter reports any thing as ad- 


mitted, by either of the parties, 
which report is afterwards excepted 
to; the report mult, prima facie, be 
taken to be true, and requires at 
leaſt an affidavit to falſify it. 142 (N) 
Afﬀidavits allowed to be read for a pa- 
tentee of a new invention, upon 2 
motion to diſſolve an injunction, on 
coming in of the anſwer. 255 
A precedent of a ne exeat regnum being 
granted on affidavits, though there 
was no bill in court whereon toground 
the writ. 313 (N) 


Fge, and when an Infant ſhall have 
his Age, lee tit. Parol Demur. 


Agreement oz Articles. See alſo 


Agreements on Marriage. 


One articles to buy land, and the title 
is under a will not proved in equity 
againſt the heir; yet in ſome caſes 
equity will compel the purchaſer to 
accept the title, 190 

Money agreed to be laid out in lan, 
ſhall be taken as land, and £0 to the 
heir; and no difference where the 
money thus agreed to be laid out and 
ſettled, is depoſited in the bands cf 

Dd truſtees, 
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truſtees, and where it remains in the 
hands of the covenantor ; the agree- 
ment binding in both caſes, and mak- 
ing it as land. Page 211 
Whatever for a valnable conſideration 
is covenanted to be done, ſhall, in 
equity, be looked on as done: thus 
money agreed to be laid out in land 
ſhall be taken as land; & conte. 
215 
A.'s father articles with a carpenter to 
Pay him 1000 J. to build a houſe on 
is eſtate ; the carpenter covenants to 
build it, A. dies; the heir of A. thall 
compel the building of the houſe, and 
the executor to pay for it. 223 
Though by a deed 5 . per cent. per gun. 
was agreed to be allowed, yet it ap- 
pearing that the money had been 
Placed in the government funds, 
which yielded but 4/. per cent. the 
court reduced the intereſt to 47. per 
cent. | 227 
zo, ooo J. is covenanted to be laid out 
in land; the money need not be laid 
out altogether upon one purchaſe, but 
if laid out at ſeveral times it is ſuſh- 
cient; and if the covenantor dies, 
having after the covenant purchaſed 
ſome lands which are left to deſcend, 
this will be a ſatisfaction pro tanto. 
228 
An 2 was ſigned by the parties. 
and by conſent made an order of 
court, to ſubmit to ſuch decree as the 
court ſhould make, and neither party 
to bring his appeal : yet the cauſe was 
allowed to be reheard. 242 
An executor in truſt, who had no lega- 
cy, and where the execution of the 
truſt was likely to be attended with 
trouble, at firit refuſed, but after- 
wards agreed with the reſiduary le- 
gatees, in conſideration of 100 gui- 
neas, to act in the executorſhip, and 
he dying before the execution of the 
truſt was compleated, his executors 
brought a bill to be allowed theſe 
100 guineas out of the truſt money in 
- their hands ; the court diſallowed the 
demand: 251, 252 (N) 
An attorney, on behalf of his client che 
| Gefendant, promiſes to pay 502/, to 


the plaintiff ; this being done by the 
authority of the client, the attorney 
is not liable, but only the client. 
Secus, if the attorney had no autho. 
rity from his client to make this en- 
agement. Page 27 
Brokers or factors who act [or — 
for their principals, not liable in their 
own capacities. 279 
A trult eſtate was decreed to be ſold tor 
the payment of debts and legacies, 
and to be ſold to the beſt purchaſor. 
A. articles to buy the eſtate of the 
truſtees, and brings a bill to compe} 
them to perform the contract. "the 
truſtees by their anſwer diſcloſe the 
matter ; the court will make no new 
decree, but leave the former decree 
to be purſued. 202 


Ati eement auben to be perfurmed in ſproie 
and auen nat. 


A bill lies to compel a ſpecific p rform- 
ance cf an award, where the party 
lubmitting has received the money, 
in conſideration whereot he is to con- 
vey the eftate ſued for. 187 

Where the huſband, for a valuable con— 
ſideration, covenants that his wite 
ſhall join with him in a fine; this 
court will enforce a performance cf 
ſuch covenant. 189 

Quere, If it appears to be impoſlb!: 
for the huſband to procure the con- 
currence of his wife. ibid. (N) 

Difference between awards to pay mo- 
ney, and to do any thing collateral; 

- and why a bill in equity may be pro- 
per only to compel a [ſpecifick | per- 
tormance of the latter. 190 

A bill in equity lies not to compel a 
ſpecifick performance of an azree- 
ment to pay money in conſideration 
of having ſtifled a proſecution for 
felony ; /ecus, if to ſtop a proſecution 
at law for a fraud. 279 


Underhand Agreement, in what Cafe tht 
Court refuſed to fot one ajide 

A. treated for the marriage of his ſon, 

and in the ſettlement on the (on there 


was a power reſerved to thetither e 
jointuie 
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jointure any wife whom he ſhould | 


marry, in 200 J. per armum, paying 
10oco l. to the fon. The father treat- 
ing about marrying adecond wife, the 
ſon apreed with the ſecond wife's re- 


lations to releaſe the 1000/7. and did 


comes of age, joins with his father 
in a fine and recovery, Hut no deed to 
lead the uſes is to be found; the in- 
tant ſon's ſealing theſe articles not 
ſulficient to declare the ufes of the 
fine and recovery. Page 206 


releaſe it; but took a private bond Sir P. I. tenant for life, remainder to 


from the father for the payment of 
this 1000 J. Equity would not ſet 
aſide this bond, becauſe it would 
be injurious to the firſt marriage, 
which being prior in tune was to be 
preferred. Page 66 


Agreements on Marriage. 


By marriage articles money is agreed to 
be inveſted in a purchaſe, and ſettled 
on A. in tail, remainder to 4. in fee. 
A. has neither wiſe nor iſſue, and 
might by a fine only diſpoſe of the 
lands if ſettled ; yet the court (the 
Lord Xing) would not order the mo- 
ney to be paid to 4. a fortiori he 
would not, if there were either wife 
or iſſue. I2 

But note; this appears to be contrary 
to the opinion of the Lord Maccles- 
field, and allo to the preſent practice. 

14 (N) 


! 
j 
' 


: 
* 


| 
| 


A. covenanted on his marriage to lay 


his ſon R. 7. for life, remainder to 
his firſt, c. ſon in tail. Sir P. T. by 
indenture artite between himſelf, 
his ſon R. and FJ. S. covenants to 
levy a fine of the premiſes, but R. 
the ſon only ſealed the deed without 
Joining in any covenant ; this no ſur- 
render, nor releaſe ; nor conſequent- 
ly any deſtruction of the contingent 
remainder to the firſt, Sc. ſon of R. 

210 (N) 


1500 J. in the hands of the wife's 


truſtees, and 5007. in the huſband's 
hands, is covenanted to be laid out 
in land, and ſettled on the huſband 
for life, remainder to the wife for 
life, remainder to the firſt, ©. ſon, 
remainder to the daughters, remain- 
der in fee to the huſband. They 
have iſſue a daughter, the huſband 
dies, ſoon after which the daughter 
dies before the purchaſe made, and 
then the wife dies ; the money ſhall, 
as land, go to the heir of the huſ- 
band. 215 


out 3000 J. in the purchaſe of land, So money articled on marriage to be 


and to ſettle it on himſelf in tail, re- 


mainder to B. A. purchaſed the |. 


manor of D. with this 3000 J. and 
never ſettled it, but ſuffered a reco- 
very thereof; as the covenant was a 
lien on the land, fo the recovery ſuf- 
fered thereof diſcharged the lien, and 
barred B. of the benefit of the cove- 
nant and the remainder. ME 
The father tenant for life, remainder | 
to the ſon in tail, with remainder | 
over. The ſon is an infant, and on an | 
advantageous match being propoſed 
for the ſon, the father and infant fon | 
join in marriage articles, and the 


laid out in land, and ſettled, ſhall 
go as land, tho' the wife be dead 


without iſſue. 217 


Money articled on matriage to be laid 


out in land, and ſettled, is not aſſets 
even at law. ibid. 


Money, part of which is the huſband's, 


and other part the wife's, is, on mar- 
riage, to be laid out in land, and ſet. 
tled to the huſband for life, remain- 
der to the wife for life, remainder 
to the heirs of their two bodies, and 
the uſes go no further ; the heir of 
the huſband ſhall have the —_ 

ibid. 


father only covenants, that within a Where money is, on a marriage, to be 


year after the ſon's coming of age, 
the father and ſon will join in a fine 


and recovery of the family eſtate to | 
ſeveral uſes. The infant ſon ſeals | 


the deed, and within a year after he | 


laid out in a purchaſe, and ſettled to 
the common uſes in a marriage ſettle- 
ment, adding a clauſe, that the pur - 
chaſe ſhall be made with the — 
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of the huſband and wife ; it makes 
no diverſity, though no conſent was 
given to any purchaſe made curing 
the life of the huſband and wife : for 
ſtill the money ſhall be taken as land. 

Page 218 


Money articled to be laid out in lands, 


and ſettled on huſband and wife and 
- iſſue, remainder in fee to the huſ— 
band, will paſs by the deviſe of a 
real eſtate, though the money was 
never laid out. 221 

Articles on marriage, whereby money 
is agreed to be laid out in Jand, and 
ſettled, in default of iſſue male of 
the marriage, on the huſband's bro- 
ther, ſhall, if the huſband dies with- 
out iſſue male, and leaving only 
daughters, be performed in favour of 
the brother, though they were volun- 
tary, and though the huſband might 

have barred ſuch remainder. 223 

See Agreement woluntary, polt. 

A. covenauts for himſelf and his heirs, 
that he will purchaſe lands, and ſet- 
tle the ſame on himſelf for life, re- 
mainder to his wife for life, re- 
mainder to himſelf in fee; equity 
will compel the executor to lay out 
the money, though the heir is both 
debtor and creditor. 224 

20, o J. is covenanted to be laid out 


in land; the money need not be laid 
out all together in one purchaſe, but 


if laid out at ſeveral times, it is ſuſh- 


cient. 228 


i 
1 


A freeman of London compounds with 


his wife for her cuſtomary part before 
marriage; it ſhall be taken as if no 
wife, and the nuſband ſhall have one 
half of the perſonal eſtate in his own | 


power, the children the other half. 
320 


Agreement voluntary. 


Any voluntary bond is good againſt the 
executor, though to be poltponed to 
a ſimple contract debt. 222 


Articles on marriage, whereby money 
is agreed to be laid out in land, and 
ſettled, in default of iſſue male of the 
marriage, on the huſband's brother, 
ſhall, if the huſband dies without if. 
ſue male, and leaving only daughters, 
be performed in favour of the bro. 
ther, though they were voluntary. 

Page 22; 

An huſband voluntarily, and after mar- 
riage, permits the wife, for her ſe. 
parate uſe, to make profit of all 
butter, eggs, pigs, poultry, Oc. be- 
yond what 1s uſed in the family; 
out of which the wife ſaves 1001. 
which the huſband borrows, and dies; 
the court will allow of this agreement 
to encourage the wife's trugality, and 
the wife ſhall come in as a creditor 
for the 100 J. eſpecially there being 
no deficiency of afiets to pay debts. 


A. having a wife who lived 8 
from him, afterwards courted and 
married another woman who knew 
nothing of the ſormer wife's being 
alive; but it being diſcovered to the 
ſecond wife that the former was alive, 
A. in crder to prevail with the ſecond 
wife to ſtay with him, ſome years 
afterwards gave a bond to a truſtee 
of the ſecond wife to leave her 1000/. 


at his death, and died, not leaving 
aflets to pay his ſimple contract debts; 
if this bond had been given immedi- 
ately after the diſcovery, and they 
had parted thereupon, it had been 
good ; whereas being given on the 
' afore-mentioned conhderation, it was 
worſe than voluntary, and decreed 
to be poſtponed to all the ſimple 
Contract debts. | 339 


| Amendment. 


Matters ariſing after filing the bill, may 
de charged by way of amendment as 
well as ſupplement, 351 
A writ of error in no caſe amendable, 
and why. 31; (N) 


Innuity, 


1 deviſe 100 J. per ann. to my ſon 4. 
and his wife for their reſpective lives, 
601, whereof to be paid to the wile 
for the ſupport of herſelf and daugh- 
ter, the remaining 404. to my ſon : 
the fon dies, his wife ſhall have the 
whole 100 J. per ann, Page 121 

One in ſatisfaction of a widow's dower 
mortgaged lands on condition to pay 
her 20/. per annum; this being an 
annual payment ſecured by land, was 
keld liable to anſwer taxes as the 
land paid; but the court refuſed to 
make the annuitant refund in reſpect 
of the payments which ſhe had re- 
ceived tax free, and for which the 
party paying had omitted to deduct. 

128 (N) 
Sce Kent. 

Where one by will charged the reſidue 
of his perſonal eſtate with 40 J. per 
annum to his wife, to be paid quar- 
terly; the executor was ordered to 
bring before the malter ſufficieac in 
bonds and ſecurities to be let apart to 
anſwer this annuity. 336 


Inſwer. 


A defendant cannot demur and anſwer 
to the ſame part of the bill, for the 
anſwer over-rules the demurrer. 80 

Where the plaintiff ſues both at law and 
in equity for the ſame thing, he wall 
be put to make his election in which 
court he will proceed; but need not 
however make ſuch election, till the 
defendant has anſwered. go 

One through great age being deprived 
of his memory, and become almoſt 
mn comtos mentisr, was admitted to 
anſwer by his guardian, in regird 
the matter in queition was but ſmall; 
but had the value been conſiderable, 
the regular way had been to have 
taken out a commiſſon of lunacy, 


and haye got a committee aſſigned. 
111 (N) 


| 
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An infant's anſwer cannot be given in 


evidence againſt him, becauſe it is 
not the anſwer of the infant, but of 
the guardian, who is ſworn, and not 
the infant, Page 237 

But where a defendant put in an anſwer 
to a bill brought by an infant, who 
did not reply to it, in ſuch caſe the 
anſwer was taken to be true, in re- 
gard the defendant, for want of a 
replication, was deprived of an op- 
portunity of examining witneſſes to 
prove his anſwer; and he ought 
not to ſuffer for ſuch omiſſion in the 
plaintiff. 


237 (N) 
Duzre tamen. 

Baron and feme defendants to a bill ; 
the feme muſt anſwer, though the 
anſwer cannot be read againſt the 
huſband, but may (poſſibly) be read 
againſt her, if ſhe ſurvives. But in 


no caſe is the feme bound to anſwer a 


bill ſubjecting her to a forfeiture, 
though the huſband has ſubmitted to 
anſwer, 238 
The defendant pleaded to the whole 
bill, and on arguing the plea, it was 
ordered to ſtand for an anſwer, with- 
out ſaying one way or other, whether 
the plaintiff might except ; the plain- 
tiff not allowed io except, for that by 
an anſwer was meant a ſufficient an- 
ſwer ; an inſufficient anſwer being as 
none. . 239 
Why the anſwer of one defendant can- 
not be read againſt another. 311 (N) 
Where a corporation aggregate are de- 
fendants, they are not liable to a 
proſecution for perjuiy, though their 
anſwer be never ſo falſe. 310 
A defendant not bound to anſwer what 
tended to accuſe him of maintenance, 
or of buying pretenſed rights within 
32 H. 8. cap. 9. 375 


Appeal. 


No appeal lies from an order or decree 
of the lord chancellor or lord keeper 
touching ideots or lunaticks, but only 


to the king in council, 108 (N) 
Dd 3 Whers 
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A Table of the Principal Matteri. 


Where ſee the Reſolution of the Houſe of 
Lords on that Point. 

An agreement was figned by the parties, 
and by conſent made an order of 
court, to ſubmit to ſuch decree as 
ſhould be made, and neither party to 
bring an appeal; yet the cauſe al- 
lowed to be re-heard. Page 242 


Appointment, See Average and 
Contribution. 


Ippzentice, 


Putting out a child apprentice not to be 
reckoned as a part of his advance- 
ment. 317 (N ) 


Arbitrament and FArbitratozs. See 
Award. 


Arrears ef Rent. See Rents. 
Arreſt of Judgment, See Judg- 
ment. 
Army. 


Buying for a child a commiſſion in the 


army, to be reckoned as part of his | 


317 (N) 
See Agreement. 


advancement. 


Articles. 


Aſſent and Conſent. See alſo title 


Legacy. 


Where a term for years is deviſed to A. 
for life, remainder to B. and the ex- 
ecutor aſſents to the deviſe to A. this 
is a good aſſent to the deviſe over. 

12 

Where the huſband for a valuable con- 
ſideration, covenants that his wife 
ſhall join with him in a fine, equity 
will inforce a performance of the 
agreement, on a preſumption that 
the huſband has firſt gained his wife's 
conſent for that purpole. 189 

See alſo the Note there ſubjrined, 

3 


Where money is on a marriage to be 
laid out in land with the conſent of 
truſtees, the ceſuy que truſt is to do 

the firlt act, vig. to propoſe his pur- 
chaſe and ſettlement, and the truſtees 
are not previouſly to conſent. Page 214 


Aſſets in Law oz Equity. See alſo 
2 Executoz and Perſonal 


A. is a copyholder in tail, the lord 
grants the freehold of the copyhold 
to him in fee; the copyhold, though 
entailed, is extinct, and aflet>. 9 

One binds himſelf and his heirs by a 
bond, and mortgages ſome lands of 
which he is ſeiſed in fee for more than 
the value; his heir has 2ool. for 
joining in the ſale of the premiſſes; 
this 200/. is not aſſets, 10 

A leaſe granted to one and his heirs for 
three lives is a real eſtate ; and though 
by the ſtatute of frauds it is made 
liable ſor aſſets] to pay debts, it is 
only ſuch debts as bind the — 

f 

Money articled on marriage to be laid 

out in land, and ſettled, is not aſſets 

even at law. 217 

One pofleſied of a term for years mort- 

| gages it, and dies, leaving debts, 

ſome by bond, and others by ſimple 
contract; the equity of redemption 
is equitable aſſets, and ſhall be lia- 
ble to all the debts equally. 341 

But where a bond is given to B. in truſt 
for 4. who dies, the money due on 
the bond ſhall be paid in a courſe of 
adminiſtration : ſo if there be a term 
for years to B, in truſt for 4. 

342 

An executor aſſigns a term in truſt to 
attend the inheritance ; the term is 
by this means become not aſſets at 


law. 339 
An advowſon deſcending to an heir is 
real aſſets, ; 401 
Mar ſpalling 


* 


Marfballing of Aſſets, aud in what Order 
; Debts are to be paid. 


One deviſes all his real eſtate in truſt 
to pay all his debts ; the bond credi 
tors recover part of their debts out of 
th» perional eſtate ; the ſimple con- 
tract debts ſhall be equally paid out 
of the real eſtate with the bond debts, 
and the bond creditors ſhall have no- 
thing thereout, until the fimple con- 
tract creditors ſhall have received as 
much from the ſame, as ſhall make 
them equal in pay meat with the bond 
creditors. Page 323 

On a deviſe of lands to pay debts, a 
legatee, whether ſpecifick or pecu- 
niary, ſhall be paid out of the lands, 
it the ſimple contract creditors have 
exhauſted the perſonal eſtate. . 

If one owes debts by bond, and deviſes 
his lands to J. S. in fee, and leaves 


a ſpecifick legacy, and dies, and the 


bond creditor comes upon the ſpeci- 
fick legacy for payment of his debts ; 
the ſpecifick legatee ſball not ſtand 
in the place of the bond creditor to 
charge the land. 324 
A. died ſeiſed of ſome lands in fee, and 
conſiderably indebted by judgment 
and ſimple contract, and after the 
death of A. and before the eſſoignday 
of the next following term, many of 
the judgment creditors delivered f-r: 
fatias's to the ſheriff, and took the 
goods in execution; here, foraſmuch 
as the judgment creditors by rela- 
tion had evicted theſe goods from 4. 
in his life-time, (ſuch their execu- 
tion relating to the teſte of the writ) 
the fimple contract creditors were 
beld to be without remedy, and not 
allowed to ſtand in the place of the 
judgment creditors, and be paid out 
of the land in proportion as they had 


exbaulted the perſonal eſtate. 399, 
400 (N) 


— 


A Table of the Principal Matters, 


Iſlignment and of what Things it 
may oz map not be. 


A contingent intereſt, and which may 
be releaſed by the bankrupt, is aſſign- 
able by the commiſſioners. Page 132 

See alſo Bankrupt. 

A man poſſeſſed of a choſe en action in his 
own right, may aſſign it, though 
without any conſideration. 199 

But baron poſſeſſed of a choſe en ation 
in right of his wife, cannot affi 
it unleſs for a valuable conſideration, 
and yet he may releaſe it. ibid. 

If the wife has a judgment, and it is 
extended upon an elegit, the huſband 
may aſſign it without a conſideration ; 
ſo if a judgment be given in truſt for 
a feme ſole, who marries, and by 
conſent of her truſlees, is in poſſeſſion 
of the land extended, the huſband 
may aſhgn over the extended intereſt ; 
and by the ſame reaſon, if the feme 
has a decree to hold and enjoy lands 
until a debt due to her is paid, 
and ſhe is in poſſeſſion of the land 
under this decree, and marries ; the 
huſband may aſſign it without any 
conſideration ; for it is in nature of 
an extent, | 200 

At common law if a man had granted 
a rent to A. his executors and aſſigns, 
during the life of B. and afterwards 
the grantee had died leaving an exe- 
cutor but no aſſignee; the executor 
ſhould not have had the rent, in re- 
gard it being a freehold, the ſame 
could not deſcend to an executor ; 
but this is helped by the ſtatute of 
frauds, 264 (N) 

Where the thing aſſigned is only a che 
en ation, though the aſſignment be 
without notice, yet as no legal eſtate 
paſſes, qui prior t in tempore, potior eff 
in jure. 308 

If there are two executors, whe are alſo 
reſiduary legatees, and one of them 
for a valuable conſideration aſſigns 
part of his g to A. and after- 
wards for a valuable conſideration 
aſſigus his whole re/iduum to the other 

executor, 
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A Table of the Principal Matters. 


executor, if both are bat choſes en 


action, the firſt mult take place. 
Page 308 


Attachment. See Pꝛocels. 


fies, that the debts will exhauſt the 
whole real eſtate, then the creditors 
may proceed againſt any one deviſee 
for the whole. Page 98 
One dies indebted by bond, and ſeiſed 


in fee of divers lands, part of which 


Attainder. See Felony Out- he deviſes to J. S. and the other part j 
lawry, he deviſes to bis heir at law ; though 
this latter deviſe is void (as to the 
purpoſe of making the heir take 
We Attoznep and Dolicitoz, otherwiſe than by deſcent) yet it 
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ſhews the teſtator's intent that the 
heir ſhould have this land; and 
therefore (as it ſeems) the land de- 
viſed to J. S. and the other lands de- 
viſed to the heir at law, ſhall con- 
tribute in proportion to pay the bond 
debts. 367 (N) 
Leaſe of a coal-mine, reſerving rent 
A. the leſſee declares himſelf a truſtee 
for five perſons, to each a fifth. The 
five partners enter upon, work and 
take the profits of the mine, which 
afterwards becomes unprohtable, and 
the leflee inſolvent; decreed that 
the cefluy que tries ſhould contribute 
each one fifth towards ſatisfying the 
plaintiff the arrears of rent that had 
incurred during the time they had 
concerned themſelves in taking the 


profits, 404 (N) 


«5 
* 
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Notice of motion given by one not al- 
lowed to act as ſolicitor, not good. 


104 

An attorney, for and on behalf of his 
client the defendant promiſes to pay 
gool. to the plaintiff; this being 
done by the authority of the client, 
the attorney is not liable, but only 
the client; /ecus, if the attorney had 
no authority from his client to make 
this engagement. 277 
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Attoznment. 


A corporation aggregate could not at 
common law make an attornment |- 
without deed, neither could ſuch at- 
tornment be on a condition ſubſe- 
quent. 426 

Attornment taken away by 4 & 5 Ann. 
cap. 16. „ed. . ibid, Aut hozit y oz Power. 

A corporation aggregate cannot with- 
out deed authorize or empower a 
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Average and Contribution. 


KY ; third perſon to ſeize goods for their 

5 One by will charges all his wordly eſtate uſe as forfeited, nor to enter for a 

2 with his debts, and dies ſeiſed of free- | condition broken. 424, 425 

oF hold and copyhold eſtates, which he | 

„ Ii particularly diſpoſes of by his will; n 
o the copyhold, tho? not ſurrendered Award and Irbitratozs. 


to the uſe of the will, ſhall yet be 
applied to the payment of the debts 
tari paſa with the freehold. 96 
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A bill lies to compel a ſpecifick perfor- 


mance of an award to convey an 
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If I charge all my lands with payment 
of my debts, and deviſe part to 4. 
and cther part to B. &c. the credi- 
tors cannot be paid out of the lands till 
the maſter has certified what the pro- 
portion is, which each deviſee is to 
contribute: but if the maſter certi- 


Difference between awards 


ellate, where the party ſubmitting 
has received the money, in conſider- 
ation of which he is to convey the 
eſtate ſued for. 187 
to pay 
money, and to do any thing colla- 
teral; and why a bill in equity my 


A Table of the Principal Matters. 


be proper only to compel a perform- 
ance of the latter. Page 190 
After an award made, it is too late to 
confirm the ſubmiſſion ſo as to make 
it good within the act of 9g & 10 W. z. 
cap. 15. : 361 
A party ſubmitting to an award, deſired 
the arbitrator to defer making his 
award until he ſhould ſatisfy him as 
to ſome things which the arbitrator 
took to be againſt him: tho? this was 
within two or three days before the 
time for making the award was out, 
yet the requeſt not being complied 
with, the award was held ill. 361 


Bail. 


Ne exeat regnum ought not to be 
granted where the demand is in- 
tirely at law ; for there the plaintiff has 
bail, and he ought not to have double 
bail, both at law and in equity. 314 
See alſe the note. ibid, 


Bank of England and Bank Notes. 


One with lemon juice takes out a re- 
ceipt written on the inſide of a bank 
note, but called an indorſement ; this 
held to be rating an indorſement with- 
in the 8 & g W. 3. cap. 19. ed. 36. 
and to be felony without clergy 419 


Banhkrupts. 


On a joint commiſſion againſt two part- 
ners bankrupts, the ſeparate credi- 
tors, though they have taken out ſe- 
parate commiſſions, ſhall yet be at 
liberty to come in to oppoſe the al- 
lowing of the certificate. 23 

Where two partners are bankrupts, and 
a joint commiſſion is taken out againſt 
them, if they obtain an allowance of 
their certificate, this will bar as well 
their ſeparate, as their joint debts, 


and fo vice vc. 24 


On a joint commiſſion, the joint eredi- 


tors are firſt to come in on the part- 
nerſhip effects, and if there remains 
a ſurplus, then the ſeparate creditors 
are to be admitted. Page 25 
A contingent intereſt, or poſſibility in a 
bankrupt, is aſſignable by the com- 
miſſioners; as where a deviſe was to 
ſuch of the children of 4. as ſhall be 
living at his death; A. had iſſue B. 
who becoming a bankrupt, got his 
certificate allowed; this contingent 
intereſt held liable to the bankruptcy 
[and aſſignable] for as much as the 
ſon in the father's life-time might 
have releaſed it. 132 
Though the aſſignee of the effects of a 
bankrupt claims under an act of par- 
liament, yet, as the ſtatute of limita- 
tions might be pleaded againſt the 
bankrupt, by the ſame reaſon it is 
pleadable againſt ſuch aſſignee. 144 
One not in debt, nor then a trader, 
makes a voluntary fettlement on a 
child, and afterwards becomes a tra- 
der and a bankrupt: this ſettlement 
not liable to the bankruptcy. 298 


If A. and B. joint traders, become 


bankrupts, and there are joint and 
ſeparate commiſſions taken out againſt 
them, and 4. and B. before the 
bankruptcy, become jointly and ſe- 
verally bound to J. S. FJ. S. may 
elect under which commiſſion he will 
come, but ſhall not come under both. 


405 


But if two joint traders owe à partner- 


ſhip debt, and one of the partners 

ives a bond as a collateral ſecurity 
Br payment of this debt; here the 
joint debt may be ſued for by the 
partnerſhip creditors, who may like- 
wiſe ſue the bond given by one of 
the traders. 408 


Bauiſchment. 


Baniſhment cannot be but by act of 


parliament. 38 
Bargains Catching. See Heir. 
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A. Table of the. Principal Matters. 


Baron and Feme. See alſo Agree- 


nat . on Marriage . 


If money be deviſed to an infant daugh- 
ter, who marries, the court may re- 

_ fuſe, helping the huſband to the mo- 
ney, unleſs he makes a ſuitable ſet- 
tlement. Page 12. 202 
Where the huſband was attainted of 
felony, and pardoned on condition 
of tranſportation ; and the wife af- 
terwards became intitled to ſome per- 
ſonal eſtate as orphan to a freeman 
of London; this perſonal eftate decreed 
to belong to the wife as to a feme 
ſole. 37, 35 
Inſtances where a ſeme covert having a 
ſeparate eſtate, has been. ſued in re- 
ſpect thereof as a feme ſole. 38 (N) 
The cuſtody of a lunatick may be 
ranted to a feme covert, though ſhe 

be not /ut iuris, but under the power 
of her huſband. | 111 (N) 
Where the huſband, for a valuable 
conſideration, covenants that his wife 
Mall join with him in a fine; equi- 
ry will enforce a performance of ſuch 
covenant. 189 
But if it can be made appear to have 
been impoſſible for the huſhand to 
procure the concurrence of his wiſe 
(as ſuppoſe there are differences be- 
tween them) and the huſband offers 
to return all the money with intereſt 
and coſts: 2. If under theſe cir- 
cumſtances the huſband would not be 
excuſed ? ibid. (N) 
Baron poſſeſſed of a choſe en action in 
right of his wife, may align it for a 
valuable conſideration ; ſecus if there 
be no conſideration. 199 
In all caſes where a huſband makes a 
ſettlement on his wife in confidera- 
tion of her fortune; the wife's por- 
tion, though conſiſting of ches en 
ation, and though there be no par- 
ticular agreement for that purpole, is 
looked on as purchaſed by him, and 
will go to his executors. ibid. (N) 
If the wife has a judgment, and it is 
extended on an elegit, the huſband 


un 


may aſſign it without a conſideration, 
ſo if a judgment be given in truſt for 
a feme ſole who marries, and by con- 
ſept of her truſtees is in poſſeſſion of 
the land extended, the huſband may 
aſſign over this extended intereſt ; 
and by the ſame reaſon, if the ſeme 
has a decree to hold and enjoy lands, 
until a debt due to her is paid, and 
ſhe is in poſſeſſion of the land under 
this decree, and marries; the huf. 
band may aflign it without any con- 
ſideration; for it is in nature of an 
extent. Page 200 


Baron and feme are defendants to a bill; 


the feme muſt anſwer, though the an- 
ſwer cannot be read againſt the huf. 
band, but may (pollibly) be read 
againſt her, it ſhe ſurvives, 238 


But in this caſe the feme is not bound 


to anſwer the bill, if tending to ſub- 


ject her to a forfeiture, though the 


huſband has ſubmitted to anſwer, 
ibid. 


Where the wife ſues the huſband fer a 


ſpecifick performance of her marriage 
articles, and that he may ſettle ſuch 
and ſuch lands on her for her join- 
ture; it is no bar to her demand, 
that ſhe has eloped with an adulterer; 
much leſs if this be not by the hul- 
band put in iſſue in the cauſe. 269 


A precedent cited, where a reconcilia- 


tion by the huſband, after the wife's 
going away with the adulterer, is 
ſpecially pleaded, and the plea al- 
lowed. 273 (N) 


In the cafe of a divorce a men/a & ther 


baron and ſeme live ſeparately, and 
the wife has a child; this is a buſ- 


tard ; for the court will intend obe- 


dience has been paid to the ſentence 
during this time. But if in the 
caſe of a voluntary ſeparation a child 
is born, this is legitimate, Sccus, 
where the jury find the huſband has 
had ne accels to his wife. 275 


Articles to ſettle lands in jointure, are 


in nature of an actual jointure, which 
is not forfeited by elopement, like 
dower. 276 


Why a huſband does not forfeit his 


tenancy by-the curteſy cu leaving his 
wife 


80 


wiſe and living in adultery, as a 
wife forfeits her dower by elopement. 
Page 276 
An huſband voluntarily, and after mar- 
riage, allows the wife, for her ſepa- 
rate uſe, to make profits of all butter, 
eggs, pigs, poultry and fruit, be- 
yond what is uſed in the family ; out 
of which the wife ſaves 100/. which 
the huſband borrows, and dies; the 
court allowed of this agreement to 
encourage the wife's frugality, and 
the wife admitted to come in as a 
creditor for this 100/. eſpecially 
there being no defect of aſſets to pay 
cebts. 337 
So where the huſband agreed that the 
wife ſhould take two guineas of every 
tenant that renewed a leaſe with the 
huſband, beyond the fine which the 
huſband received; this was allowed 
to be the wife's ſeparate money. 


339 

A. having a wife who lived ſeparate from 
him, afterwards courted and married 
another woman who knew nothing 
of the former wife's being alive; but 
it being diſcovered to the ſecond wife 
that the former was living, 4. in 
order to prevail on the ſecond wife to 
ſtay with him, ſome years afterwards 
gave a bond in truſt for the ſecond 
wife, to leave her ooo. at his 
death, and died, not leaving aſſets to 
pay his ſimple contract debts; de- 
creed, that this bond, as it was given 
on an illicit conſideration, and con- 
ſequently worſe than a voluntary 
bond, ſhould be poſtponed to all the 
ſimple contract debts; though had it 
been given immediately on the diſ- 
covery that the firſt wife was alive, 
and they had parted thereupon, it had 
been good, as given on a jult conſi- 
deration. ibid. 
The equity of redemption comes to a 
feme covert, againſt whom and her 
huſband a bill is brought to forecloſe; 
the feme covert ſhall be forecloſed 
abſolutely, and ſhall have no time to 
ſhew cauſe after the death of her 
hufband, 352 


A Table of the Principal Matters. 


Huſband on marriage ſettles 1001. per 
annum pin- money in truſt for the 
wife, for her ſeparate uſe, which be- 
comes in arrear, and then the huſ- 
band gives the wife a legacy of 5oo/. 
after which there is a further arrear 
of pin-money, and then the huſband 
dies; this legacy being greater than 
the debt, decreed even in the caſe of 
a wife, to be a ſatisfacton of the ar- 
— of pin- money due before the 
making of the will. Pa 

Where —— is ſecured to the wife 
and the huſband finds her in clothes 
and neceſſaries; this is a bar as to 
any arrears of pin-money incurred 


* 


during ſuch time. 355 
A donatio canſ mortis may be from a 
man to his wife. 357 


A woman indebted dum /ola, marries, 
and brings a portion to her huſband, 
and dies; equity will not help 
the creditor againſt the huſband to 
the value of what he received with 
his wife. 409 

So on the other hand, where a woman 
indebted dum ſola, marries, and brings 
no portion to her huſband, againſt 
whom judgment is recovered for ſuch 
debt, and then the wife dies; equity 
will not relieve the huſband againſt 
the judgment. 412 


Baſtard. 

One having a baſtard, leaves a perſonal 
eſtate to her executor in truſt for the 
ballard, who dies inteſtate without 
wife or iſſue. The executor brings a 
bill againft one who has part of this 

rſonal eitate in his hands. The 
defendant demurs, becauſe the at- 
torney general and the adminiſtrator 
of the baſtard are not parties; de- 
murrer diſallowed, for that the ex- 
ecutor has the legal title, and conſe- 
quently may ſue ſor the eſtate. 33 

A baſtard dies inteſtate without wife 
or iſſue; the king is intitled, and the 
ordinary of courſe grants adminiſtra- 

tion 
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lu the leſſor intitled ? 


Bill to perpetuate Teſtimony, See Evi⸗ 


In <ohat Caſes a Bill is or is not proper. 


A bill will not lie for a tenant to be re- 


So where one had an annual payment 


A bill is brought by a lord of a ma- 
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| 


tion to the patentee or grantee of the 
crown. Page 33 
church leaſe for three lives is granted 
to a baſtard and his heirs, who dies 
without iſſue and inteſtate; 2». Shall 
this leaſe go to the adminiſtrator of 
the baſti.d or to the crown; or does 
it, not icing within the flatute of 
trauds and perjuries, remain liable 
10 occupancy at common law, or is 
33, 34 (N) 
the caſe of a divorce a men/d I thoro, 
baron and feme live ſeparately, and 
the wife has a child; this 1s a baſtard; 
far the court will intend obedience 
has been paid to the ſentence during 
this time ; but if after a voluntary 
feparation a child is born, it will be 
legitimate, unleſs the jury find the 
huſband had, during that time, no 
acceſs to his wife. 275 


Wenefit of Clergy. See Clergy. 


Bill in Equity. 


Who muſt be parties. See Parties. 


dence. 


heved out of the arrears of rent, for 
the taxes which the tenant had paid 
on account of rent reſerved to a chari- 
ty, that appeared to be exempted | 
from taxes. 128 (N) 


ſecured on land, which annuity was 
held liable to anſwer taxes in propor- 
tion as the land paid; it was held a 
bill would not lie to make the annui- 
tant refund in reſpeR of the payments 
me had received tax free, and for 
which the party paying had omitted 
to deduct. ibid. (N.) 


nor to recover a fine for a copyhold, 
on a ſuggeſtion that the defendant 
was admitted by attorney, but ſome- 


times pretends the attorney had no 
authority to make ſuch admittance; 
the defendant anſwers as to part, but 
demurs as to relief; demurrer allow. 
ed, : Page 148 

Lord brings a bill againſt a tenant to re- 
cover a quit-rent, alledging that the 
land out of which the quit-rent iſſues, 
by reaſon of the unity of poſſeſſion 
with other lands, is not known; the 
defendant anſwers as to dilcovery, 
and demurs as to relicf; the demurrer 
allowed. 149 
Ducre tamen. 

A ſingle copyholder is not relievable in 
equity for an exceſſive fine; (that 
being determinable by a jury) but, 
to avoid multiplicity of ſuits, ſeveral 
copyholders may join to be relieved 
againſt a general fine that is exceſive, 


1 
A bill lies to compel a ſpecific = 
formance of an award to couvey an 
eſtate, where the party ſubmitting 
has received the money, in conſider- 
ation whereof he is to convey the 
eſtate ſued for, 187 


Where the huſband, for a valuable con- 


ſideration, covenants that his wife 
ſhall join with him in a fine; this 
court will enforce a performance of 
ſuch covenant. 189 


Difference between awards to pay money 


and to do any thing collateral; and 
why a bill in equity may be proper 
on!y to compel a performance of the 
latter, 190 


Though a bill in equity lies to recover 


a ſmall quit-rent, yet it ought to ap- 
pear that the plaintiff has no remedy 
for the ſame at law; as where the 
lands out of which it is claimed are 
uncertain, or the days on which the 
ſame is payable, are uncertain allo, 

| 256, 257 


Lord of a manor brings a bill again 


a tenant to hold a down belonging to 
the manor, diſcharged of a right of 
common thereto; this an improper 
bill, in regard the plaintiff may by 
the ſame reaſon bring a ſeparate bill 
againſt every tenant of his * maycr 
making the like claim. 257 

A bull 
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A bill in equity lies not to compel the 
performance of an agreement to pay 
money in conſideration of having 
ſtifled a proſecution for felony ; cu. 
if to ſtop a proſecution at law for 2 
fraud. Page 279 

Where a title depends on the words of 
a will; this is as properly determin- 
able in equity as by a judge and jury 
at N. Prius. 296 

A bill will lie to ſecure the benefit of a 
contingent intereſt deviſed over; and 
in ſuch caſe the coſts ſhall be paid out 
of the aſſets of the teſtator, who by his 

| will has occaſioned the difficulty. 303 

The bill charged, by way of amend- 
ment, matters which aroſe after the 
fling of the bill; and held this might 
be done either by way of ſupplement 
or amendment. 351 

A bill lies to compel the delivery of an 
altar piece, or other curiolity, in 
ſpecie. 390 


I what Caſe Fenity will or will not grant 
Relief on Motion or Petition, and where 


it wall put the Party to bring his Bill, 


A decree gained by fraud may be ſet 
aſide by petition. 3 

The right of guardianſhip of a child is 
not to be determined in ſo ſummary 
a way as on petition, and without a 
bill, any more than the court on a 
bare petition could order a truſtee to 
deliver over poſſeſſion of the truſt 

- eltate to the ce/ſtuy que truſt, By the 
Lord King. 154 
Quzre tamen; and ſee the Cafe of Mr. 
J. Eyre verſus the Counteſs of Shaftſ- 
bury, and the Precedents there cited, 
Vol. 2. 118. | 


Bill amended and fupplemental. See 
Amendment. 


Bill of Reviver. See alſo Abatement. 


If the defendant's time for anſwering be 
out, the court will order proceedings 


| 
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to be revived. So though the defend 

ant by his anſwer inſiſts that th 
plaintiff is not intitled to revive; for 
this ought to be ſhewn either by plea or 
demurrer; but if in ſuch caſe it appears 
that the plaintiff had no title to re- 
vive, he cannot have a decree. P. 348 


If a decree be obtained, and inrolled, 
ſo that the cauſe cannot be reheard, 
then there 1s no remedy but by bill 
of review, which muſt be on error 
appearing on the face of the decree 
or on ſome new matter, as a releaſe, 
cr a receipt diſcovered ſince. 371 


Bill to examine Witneſſes in perpetuam rei 
memoriam. See (Uitneſſes. 


Lis pendens. 


Acts of the court, as the commitment 
of a wardſhip, and in a cauſe then de- 
pending, to be taken notice of by 
every one at his peril, in the ſame 
manner as a IL pendens. 117, 343 


Body Politic. See Tozpozation. 


Bonds 02 Obligations, when allowen 
and when not allowed in Equity. 


A. treats for the marriage of his ſon, 
and in the ſettlement ot the ſon there 
is a power reſerved to the father tojoin- 
ture any wife whom he ſhall marry, ia 
200 J. pcr annum, paying loco. to 
the ſon. The father treating about 
marrying a ſecond wife, the ſon a- 
grees with the ſecond wife's relations 
to releaſe the 1000/. and does releaſe 
it, but takes a private bond from the 
father for the payment of this 1000/7. 
equity will not ſet afide this bond, 
becauſe it would be injurious to the 
firſt marriage, which being prior in 
time is to be preferred. 

A father intruſts his heir apparent, then 
an infant, to the che of a ſervant; 
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the heir comes of age; the ſervant 
takes a bond from the heir, which 
bond is ſecreted from the father, and 
the heir has not wherewithal to pay 
the bond; equity will ſet aſide the 
bond as obtained by fraud apd a 
breach of truft. Page 129 
But where a weak man gives a bond ; 
if it be attended with no fraud or 
breach of truſt, equity will not ſet 
aſide the bond only for the weakneſs 
of the obligor, if he be compos mentis. 
130 

The having been it drink, is not any 
reaſon to relieve a man againſt any 
bond or] deed or agreement gained 

m him when in thoſe circum- 
ſtances; for this were to encourage 
drunkenneſs; cut, if thro” the ma- 
nagement or contrivance of him who 
ained the bond, Ec. the party 
rom whom it was gained, was — 

in to drink. ibi. (N) 
Any voluntary bond is good againſt the 
executor, though to be poltponed to 
a ſimple contract debt. 222 
A bond is, prima facie good evidence 
of a debt; but in caſe fraud appears, 
the obligee ought to prove actual 
payment of the conſideration. 289 
One being caught in bed with another's 
wife, gave the huſband who caught 
him, and was about kill him, a 
note for 100/. payable at a certain 
time. After which the money grow- 
ing due, he who gave the note, ex- 
cuſing payment, gave his bond for 
the money; had the matter reſted 
ſolely on the note which was thus 
gained by a man armed from one 
"naked, and by dureſs, (notwith- 
ſanding it happened to be given in 
ſatisfaftion for the greateſt injury) 
equity would have relieved; but 
when the party had afterwards coolly, 
and without . any pretence of fear, 
Oc. entered into a bond to the huſ- 
band, he thereby himſelf aſcertained 
the damages, and was not intitled to 
relief. 294 (N) 
J. having a wife who lived — 
from him, afterwards courted and 


married another woman who knew | 
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nothing of the former wife's bein 
alive; but this being diſcovered to 
the ſecond wife, A. in order to pre- 
vail on her to ſtay with him, gave a 
bond to her truſtee to leave her 1000 / 
at his death, and afterwards died. 
not leaving aſſets to pay his ſimple 
contract debts; had this bond been 
given immediately on the dilcovery 
and they had parted thereupon, the 
bond had been good ; or had it been 
given to the ſecond wife as a recom. 
pence for the injury done her, and 
ſhe had upon that left him; but in 
regard it was given after the ſecond 
wife knew the former was living, 
this was decreed to be worſe than a 
voluntary bond, becauſe given on 
an unlawful conſideration, and t 
be pottponed to debts by ſimple con- 
tract. Pave 339, 340 
A bond is given to B. in truſt tor 4, 
who cies; the money due on the 
bond ſhall be paid in a courſe of ad. 
miniſtration. 342 
There cannot be a gift of a bond by 
way of denatio cara mortis. it being 
merely a choſe en action, that will not 
paſs by the delivery, but mult be 
ſued in the name of the exccutor, 
d 

A. by his intereſt with the RT... 
of exciſe, gets an office in that branch 
of the revenue for B. who in conſi- 
deration thereof gives a bond 1o 4, 
to pay him 1c/. per annum as long 
as B. enjoys the place; equity will 


_ relieve againſt the bond. 391 
Bonds foz Marriage Brokage. $ee 
Warriage. 


Bozough Englich. 


Where lands of the nature of Borouy 
Engliſh are in ſettlement, the unſertled 
| reverſion continues as part of the old 
eſtate, and ſhall deſcend in Berus 
Engliſp as before. 03 


Bꝛokers. See Faitozs. 
Burning in the Hand. See Clergy- 


ing 
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Caption of a Fine. See Fine. 
Certainty. 


HERE a party charges his ad- 
verſary with any thing crimi- 

nal, it ought to be ſhewn with great 
plainneſs and certainty. Page 276 


Certificate of Bankrupts. See Bank: 
rupts. 


Certificate of the Cuſtom of London 
by the Recozder. See London. 


Certificate (o: Bepozt) of a Maſter 
in Chancery. dee Waſter's Re⸗ 
pozt. 


Certiozari. See Writs. 


Lozd Chancelloz o L,ozd Keeper, 
See mie title Court of Chancery, 
and Juriſdittion. 


Lord Chancellor or Lord Keeper deter- 
mines in matters relating to ideocy 
or lunacy, not as Chancellor, c. 
but by virtue of a royal ſign manual. 

108 (N) 


Charity and Charitable Uſes. See 
alſo Pooz. 


One ſeiſed in fee of a manor grants a 
rent in fee out of it to a charity for 
the ſupport of ſeveral poor perſons, 
and afterwards grants the manor to 
J. S. in fee; the nomination of the 
poor perſons belongs to the heir of 
the grantor, and does not go with 
the manor. 145 

A man founds a charity for alms-houſes ; 
the founder has a right of nomination 
of theſe alms people, but may for- 
feit it by a corrupt or improper nomi- 
nation of ſuch as are not fit objects 
of the charity, or by making no 
nomination at all; but this neglect 
of nomination mult be after ſuch time 


as the founder, Cc. have had notice 
of the vacancy, and without 

of ſuch notice, it is no fault. " 

146 (N) 

Charity to thoſe perſons that are com- 

monly called difſenting miniſters, 


good. 346 


Child. See Father and Child. 


The father the only judge of what is a 
proper advancement for his child. 
285 


Clergy, and the Benefit thereof. 


By the ancient common law of England, 
whoever had abjured the kingdom on 
account of felony committed by him, 
if he did not depart ſtraightway, or 
being gone, did return without li- 
cence, he had judgment to be hang- 
ed, except he was a clerk, and then 
he had his clergy. 39 (N) 
In caſes within benefit of clergy, the 
ſtatute of 5 Anna, takes away read- - 
ing, and provides that the party 
ſhall be puniſhed as a clerk convict. 
443 
The ordinary never acted as a judge, 
but as a miniſter only, on the allow- 
ance of clergy 444 
What is meant by a clerk convict, and 
how ſuch a one is to be puniſhed by 
18 Eliz, ibid. 
The original of benefit of clergy, the 
manner of trial of clerks convict 
before the ordinary, together with 
the ill conſequences attending it. 447 
The advantages that accrued to the 
party, in caſe upon the trial he was 
found, not guilty. 44 
What were the conſequen :es of deliver- 
ing over a clerk convi-t to the ordi- 
nary aue purgatione facicuda. ibid. 
Purgation taken away by 18 L. but 
the offender liable to be continu- 
ed in priſon for any time not ex- 
ceeding a year, if the judge who 
tried him thinks fit. 449 
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How the words of 18 Eliz. which ex- 
reſs nothing of a pardon, came to 
conſtrued as ſuch. Page 450 
Burning in the hand where the offender 
is admitted to his clergy, notwith- 
ſtanding what is aſſerted by the lord 
Coke to the contrary, is part of the 
judgment, as appears from cotempo- 
rary reporters, as alſo from later au- 
thorities. 451 
In what caſes the ſtat 4 Geo. 1. cap. g. in 
the room of burning in the hand, 
ſubſtitutes tranſportation ;3 and how 
the latter is to be underſtood by way 
of condition precedent to a ſtatute 
pardon, in like manner as the for 
mer was by 18 Elz. 459 
By 18 Eliz. cap. 7. actual burning in 
the hand, as well as the allowance of 
clergy, was neceſſary to diſcharge the 
iſoner from felony; and therefore, 

if before 4 Geo. 1. cap. 11. an offen- 
der, after clergy allowed, had eſcaped 
before he had been burnt in the hand, 
he would have continued a felon ; 
and a ſtranger by unlawfully receiving 
him, &c. might have become accei- 
ſary to his felony after the fact. 487 
Where, by the delay or doubt of the 
court, a priſoner convicted of man- 
ſlaughter has no opportunity of de- 
manding his clergy, or if he has de- 
manded it, and the court ſhould 
make no record of it, this on its 

| dans pleaded and ſhewn ſpecially, 
all not turn to the prejudice of the 
priſoner. : 489 
Alterations made by 4 Geo. 1. cap. 11. 
for tranſportation of felons, where- 
by the judgment of tranſportation, 
with regard to perſons convicted of 
clergyable felonies, is plainly and 
clearly put only in the place of the 
Judgment for burning in the Rand 
not in the place of actual burning. 
ibid. 


Commiſſion. See alſo Depoſition, 
: Examination, Witneſs. 


A commiſſion being granted to examine | 


witneſſes at Algiers, the plaintiff died, 


| 


| 
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by which in ſtrictneſs, the ſuit abated 
but the witneſſes were examined there 
before notice given to the commiſ. 
fioners or witneſſes of the plainti#', 


death; the examination held regular, - 


though one of the witneſſes were yer 
living. Page 195 


Witneſſes examined in a commiſſion 


after the demiſe of the crown, but 
before notice thereof, to be indicted 
of perjury, if they ſwear falſe. 196 


After the defendant has been examined 


on interrogatories, and publication 
paſſed, the plaintiff ought not to 
have a commiſlion to examine wit. 
neſſes in order to falſify the defend- 
ant's examination; this. tending to 
multiply cauſes, and to make them 
endleis. + any 


Committee. See Jdeot. 


Common Becovery. 'See Recovery. 


Common Seal. See Co2pozation. 


Common. 


Lord of a manor cannot bring a bill 


againſt a tenant, to the end that he 


may hold a down belonging to the 


manor diſcharged of the tenant's 
right of common therein. 257 


Tenancy in Common. See Joint-tenants 


and Tcuants in Common. 


Company oz Body Politick. Sec 


Coppozation Aggregate. 


Compos mentis. 


Where a bill is brought to prove a will 


of land, the ſanity of the teſtator is 
to be proved; /ecus of a deed of truſt 
to pay debts. 93 


No ſuch thing as mon compos in equity, 


if compes at law. | 139 


It 
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Compoſition. See alſo Debts. 
Though, generally ſpeaking, an exe- 


cutor or truſtee compounding or re- 
leaſing a debt, muſt anſwer for the 
ſame; yet if it appears to be for the 
benefit of the truſt eſtate, it is an 
excuſe. Page 381 
If an executor, mortgagee, guardian, 
or any one who is conſidered as a 
truſtee, compounds debts, it ſhall be 
for the benefit of the'ce/uy gue truf. 
251, 252 (N) 


Concealment, Covin, Colluſſon. 
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| ſervant or agent to enter for a con- 
dition broken. Page 425 


Conditicn precedent. 


In what caſes the ſtatute of 4 Geo. 1. 
cap. 9 in the room of burning in the 
hand ſubſtitutes tranſportation for ſe- 
ven years, and how the latter is to be 

- underſtood by way of condition prece- 
dent to a ſtatute pardon, in like manner 
as the former was by 18 Eliz. 459 


Condition ſubſequent. 


An attornment could not be on a con- 


In what manner a party releaſing his | 


right ought to be informed of his 
right, ſo as to be bound by ſuch re- 
leaſe. 321 


Concluſion. See Eſtoppel. 


Condition. 
Il bat is a Performance of a Condition. 


Deviſe of a legacy to a feme, on condi- 
tion that ſhe marry a man of the name 
of Barlow, A. takes upon him the 
name of Barloo, and the feme mar- 
ries him: this is a performance of 
the condition, and equity will not de- 
cree the huſband tv retain that name. 

6 


5 
At common law, and before the ſtatute | 


de donis, when a man had deviſed 
lands to one and the heirs of his } 
body ; this was a conditional fee, 
and the poſſibility of reverter ex- 
pectant thereon could not be limited 
over, | 263 (N) 


Condition broken.” 


4 


A corporation aggregate cannot without 
their common ſeal impower their 


Vor. III. 


dition ſubſequent, for in ſuch caſe 
the attornment would be good, and 
the condition void. 426 


Condition or Covenant broken, and how 
far relie vable. 


Though ordinarily where the huſband, 
for a valuable conſideration, cove- 
nants that his wife ſhall join with him 
in a fine, equity will inforce a per- 
formance of ſuch covenant; yet if 
it can be made appear to have been 
impoſſible for the huſband to perform 
the agreement, by procuring the 
concurrence of the wite; as ſuppoſe 
there are differences between them; 
and the huſband offers to return all 
the money with intereſt and coſts ; 
Au. If under theſe circumſtances the 
court would not diſcharge the buſ- 
band from the agreement? 189(N) 


Conſent. See Iſſent. 


Conſideration unlawful. . 


A. having a wife who lived ſeparate 
from him, afterwards courted and 
married another woman who knew 
nothing of the former wife's being 

alive ; 
Ee 
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alive; but it being diſcovered to the 
ſecond wife that the former was liv- 
ing, 4. in order to prevail on the 
ſecond wife to ſtay with him, ſome years 
* afterwards gave a bond in truſt to leave 
the ſecond wife 10007. at his death, 
and died, not leaving aſſets to pay his 
ſimple contract debts; if the bond 
had been given immediately on the 
diſcovery, or as a recompence for the 
injury done to the ſecond wife, and 
thereupon they had parted, it had 
been good; but it being given on 
ſuch an illicit conſideration, as that 
of her living in adultery with 4. it 
was worſe than a voluntary bond, and 
poſtponed to debts by ſimple contract. 
| | Page 339, 340 


Contempt. See alſo Injunf#ion and 


P2oceſs. 


Marrying an infant ward of the court 
is a contempt, though the parties 
concerned in ſuch marriage had no 
notice that the infant was a ward of 
the court. 116 

So where one not a freeman of Lond, 
married a city orphan; though it vid 
not appear that the party had avy 

notice of his wife's being a city or- 
phan, it was held he was punithab'e 
by the court of orphans. 118 (N) 

Though the father has a right to the 
guardianſhip of his own children, 
and, if he can any way gain the cul- 
tody of them, is at liberty ſo to do, 
provided no breach of the peace is 
made in ſuch an attempt, yet it will 
be a contempt in him, and much more 
in any other perſon offering to take 
them when going to or returning 
from the court of chancery. 154, 155 


Contingent Intereſt. See alſo Poſſi- 
bilirp. 


A contingent intereſt or poſſibility in a 
bankrupt is aſſignable by the com- 


miſſioners. 132 | 


Contingent Bemainders. 


A bill will lie to ſecure and have the 


benefit of a contingent interes. 
Page zo; 
See Trof. 


tees for ps cſe ting contingent Remaiy. 
5. | 


Contribution. Sce Average. 
Conveyance. See Deeds. 


Copphold. 


A. is a copyholder in tail, the lors 


grants the freehold of the copy hold io 
him in fee; the copy hold, though in. 
tailed, is extinct. 5 


: J 
Are autem, if A. be a copyholder in 


rail, remainder to B. in fee, and 4, 
takes a grant of the freehcid from 
the lord to him and his heirs, and 
dies without iſſue; is not B. in whem 
there was once a veſted remainder in 
fee of the copy hold premiſſes, intitled 
to the ſame? 10 (N) 


One by will charges all his worldly 


eltate with his debts, and dies {ciled 


of freehold and copyhold eſtates, 


which he particularly diſpoſes of by 
his will; the copyhold, tho? not ſur- 
rendered to the uſe of the will. ſhall 
yet be applied to the payment of the 
debts, pari paſ/u with the freehold. 

6 


9 
Where one by will charges his copyhold 


land with the payment of his debts, 
equity will in caſe the teſtator dies 
without having ſurrendered his copy- 
hold to the uſe of the will, ſupply 
the want of a ſurrender ; bur if it be 
but an equitable charge, ſo that the 
legal eſtate of the premiſſes deſcends 
to the heir, it ſeems that the credi- 
tors, in a bill brought by them in 
order to compel a ſale for payment of 
their debts, ſhould make the heir a 
party; otherwiſe the legal eſtate of 
the copyhold cannot be conveyed to 
a purchafer ; though if it appears that 
the heir at law has, fince the _ 


of his anceſtor, conveyed away all 
the copyhold eſtate, in ſach caſe the 
grantee of the heir being capable of 
conveying to the purchaſer, it may 
not be neceſſary to make the heir a 
arty. Page 97 (N) 
A bill is brought by a lord of a manor 
to recover a fine for a copyhold, on 

a ſuggeſtion that the defendant was 
admitted by attorney, but ſometimes 
pretends the attorney had no authority 
to take ſuch admittance; the defend- 
ant anſwers as to part, but demurs as 
to relief; the demurrer held good. 
151 

A ſingle copyholder is not relievable 10 
equity for an exceſſive fine, becauſe 
this is determinable at law; but to 


5 avoid multiplicity of ſuits, ſeveral 
— copyholders may join to be relieved 
4 againſt a general tne that is exceſſive. $ 
w 155 
yy If a copyhold be deviſed to a younger 
child, and no ſurrender to the uſe of 


the will, though by the ſame will 
there be other proviſion made for the 
child, yer ſuch copyhold being part 
of the proviſion, the court will make 
it good, unleſs in a caſe where the 
eldeſt ſon and heir is totally dilinhe- 
rited; and though the deviſe be of a 
copyhold to a ſecond ſon after the 
death of the eldeſt ſon without iſſue, 
equity will ſupply the want of a ſur- 
render, 283 
If I have freehold lands and copyhold 
lands in Dale, and deviſe all my lands 
and hereditaments in Dale to pay my 
debts; only my freehold ſhall pals, 
if that be ſufficient ; cut, if I have 
ſarrendered the copyhold to the uſe 
of my will. 322 
An equity of redemption of a copyhold 
may be deviſed without being ſurren- 
dered to the uſe of one's will. 358 


- Cozoncr. 


By the ancient common law of England, 
when any one was about to abj ure the 
realm for felony, he might within 40 
days confeſs the felony, and take an 
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oath to abjure the realm, before the 
coroner, who within 40 days from 
that time affigned him ſuch a port as 
he choſe, for his departure out of the 
kingdom. Page 38, 39 (N) 
Where the ſheriff is a party, or other- 
' wiſe incapacitated, the coroner is the 
proper othcer to whom all proceſs is 
to be directed. 55 


Cozpozation Iggregate oz Company. 


In the caſe of the South Sa Company, 
in whom the eſtates of the late di- 
rectors are veſted by act of parliament; 
where the ſtatute of limitations was 
pleadable againſt the late directors, 
it is alſo pleadable againſt the Com- 
pany, who ſtand but in ſuch directors“ 
place. 310 

A corporation aggregate ſhall have the 
benefit of the ſtatute of limitations, as 
well as any private perſon. 143 

The ſecretary and book-keeper of the 
Eaft India Company were made de- 
fendants to a bill for diſcovery of 
ſome entries and orders of the Com- 
pany; the defendants demurred, for 
that they might be examined as wit- 
neſſes; alſo becauſe their anſwer could 
not be read againſt the company; the 
demurrer over-ruled, leit there ſhould 
be a failure of juſtice, in regard the 
Company are not liable to a proſecu- 
tion for perjury, tho' their anſwer be 
never ſo falſe. ibid. 

One with lemcn juice takes out a re- 
ceipt written on the inſide of a bank- 
note, but called an indorſement; this 
held to be a raſing an indorſement 
within 8 & g W. 3. cap. 19. and to 
be felony without clergy. 419 

A corporation aggregate cannot anſwer 
but under their common ſeal. 423 

A corporation aggregate can do no- 
think of conſequence, or that is not 
an ordinary ſervice, without deed. 

ibid. 

Cannot without deed impower a third 
perſon to ſeize goods ſor their uſe 
as forfeited, 424 


Nor 
Ee z 
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Nor to enter for condition broken. P. 4.25 


Nor to make an attornment. 426 
Colts. 


Where ones that ſues both at law and in 
equity for the ſame thing, on being 
put to make his election, chuſes to 
proceed at law, his bill is to be diſ- 
miſſed with coſts. So alſo where one 
makes a ſpecial election to proceed at 
law as to part, and in equity as to 
other part, with regard to what the 
laintiff elects to proceed at law, his 

ill is to be diſmiſſed with coſts. go(N} 


A bare truſtee is a good witneſs for his | 


cefluy que truſt; but not an executor 
in truſt, as he is liable to be ſued by 
creditors, and to anſwer colts. 181 
One ought not to be condemned to pay 
coſts in this court for inſiſting on a 
right which the law gives him. 205 
Where a bill is brought to ſecure and 
have the benefit of a contingent in- 
tereſt deviſed over, the coſts ſhall be 
paid out of the aſſets of the teſtator, 
who by his will has occaffoned the 
difficulty. 303 
A truſtee — himſelf, ordered 
to pay coſts out of his own pocket, 
and not out of the truſt eſtate. 347 
One may demur anew at the bar, ore 
tems, but then on the demurrer being 
allowed, he cannot have his colts. 371 
Not agreeable to the preſent practice to 


pay colts for a demurrer, inſiſted on | 


at the bar ore tenus. ibid. 
An heir at law is made a defendant, 
and inſiſts on his title; he ſhall have 
colts, though it goes againſt him ; 
but if an heir at law be plaintiff, and 
miſcarries in his ſuit, he ſhall not 
have coſts; but, on his ſuit appearing 


to be groundleſs, ſhall pay colts. 373 
Covenant. See Agreement. 


Coverture. See Baron and Feme. 


County. 


In an inditment againſt one as acceſ- 


ſary after the fact, ro a felony, by 


receiving, fc. the principal who was 
outlawed or attainted in the ſame 
county, it ought to appear that the 
party receiving, ©. did it /ciens or 
ſcienttr, otherwiſe it will not amount 
to an abſolute preſumption, ſo as to 
excuſe ſuch omiſſion, Page 495 
In criminal caſes, though the county be 
in the margin, yet the place where 
the fat is ſuppoſed to be done muſt 
be laid to be done in com. pra dic. 
otherwiſe in civil caſes. 496 


Coutts. See Juriſdiftion. 


Court of Charcery or Equity, 


Court of equity will inforce a diſtribu. 
tion of a freehoid eſtate, though the 
ſpiritual court cannot. 102 

A weak man gives a bond; if it be at- 
tended with no fraud or breach of 
iruit, equity will not ſet afide the 
bond only for the weakneſs of the 
obligor, if he be compos mentts; neither 
will equity meafure peoples under- 


ttandings or capacities, 130 
No ſuch thing as being non compos in 
equity, if compo; at law. ilid. 


Equity will not relieve a man againlt 
any deed or agreement gained from 
him when in liquor, merely for that 
reaſon, in regard this were to encou- 
rage drunkenneſs; /ccus, if. through 
the management or contrivance ot 
him who gained the deed, Sc. the 
party from whom it was gained, was 
drawn in to drink, ibid. (N) 

Heirs, even when of age, are under the 
care of a court of equity, and then 
want it moſt, the law raking care of 
them till that time. 131 

Where J. is tenant for years, remainder 
to B. for life, remainder to C. in fee, 
and A. is doing waſte; B. though he 
cannot bring waſte, as not having 
the inheritance, is yet intitled to an 
inj unction in equity. 268 (N) 

Where huſband and wife ſue for: legacy 
given to the wife; equity will not 
compel the payment of it, unlefs the 
huſband makes ſome ſettlement on 


the wife. 202 
| A good 
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A good rule in equity, as well as at 
law, that where to a ſuit there are 
never ſo many defendants, if the 
plaintiff cannot give evidence againſt 
a defendant, he may be called as a 
witnels for a co-detendant. Page 288 

Where a title depends upon the words 
of a will, this is as properly deter- 
minable in equity, as by a judge and 
jury at N Prius, 296 

A court of equity delights to do com- 
pleat jultice, and not by halves; as 
to make a decree againſt the heir, and 
leave him to proſecute another ſuit 
againſt the executor; wherefore in 
order to do ſuch compleat jultice, 
where both are liable to the plaintiff's 
demand, it requires that both ſhould 
be made parties, 334 

A court of equity endeavours to pre- 
vent a multiplicity of ſuits. 157, 334 

Matters of fraud are cogniſable as well 
iu equity as at law. 279 


Court of Chancery on the Petty Bag fide. 


The plaintiff gets judgment in the pet- |. 


ty bag, after which he is topped by 
an injunction. The year and day 
pals; the plaintiff, though hindered 
by the injunction, yet cannot ſue out 
execution without a /cire facias. 36 


Court. of King's Bench. 


One who had been a priſoner in New- 
gate for debt, but ſince removed to 
the Fleet, is excommunicated; the 
court of chancery will not direct the 
curſitor to make out a writ of excom- 
municato capiendo to the warden of 
the Fleet; but this writ may be di- 
rected to the ſheriff, who may return 
a non eft inventus; and on this return, 
the court of king's bench may grant 
an habeas corpus, and thereon charge 
him with an excommnnicato capiendo. 

53 

All writs of excommunicato capiendo mult 
be returnable in the king's bench. 55 

A reaſonable practice in the king's 
bench, if nothing has been offereg, 


either by threatening or other miſbe- 
haviour, wichin a year and a day af- 
ter the taking up of the party, by 
him or on his behalf, that he ought 


to be diſcharged. Paye 103 
See more under the following title. 


Court Spiritual, Eccleſiaſtical, or Chrif- 


tian 


The ſpiritual court cannot inforce a diſ- 
tribution of a freehold eſtate. 102 
One deviſes the ſurplus of his perſonal 
eſtate to his four executors ; though 
by the rule of the ſpiritual court 
(which has a concurrent juriſdiction in 
caſes of legacies) ſurvivorſhip does not 
take place; yet this coming into 
W:/tminfter hall, muſt be determined 
according to the rules of the common 
law, and on the death of one of the 
legatees, ſhall go to the ſurvivors. 115 
A leaſe granted to one and his heirs for 
three lives, is a real eſtate; and tho? 
by the ſtatute of frauds it is made 
liable to debts, yet it is only ſuch 
debts as bind the heir ; and where the 
ſpiritval court ſet aſide a will, diſpo- 
fling (inter a) of ſuch eſtate as re- 
voked, this ſentence held not to affet 
the deviſe of ſuch real eſtate. 166 
In the ſpiritual courts all reſtraints on 
marriage are void; the rule there 
being, that maritagium debet effe libe- 
rum. 238 
Difference of opinion between the com- 
mon lawyers and the civilians in the 
point, whether, where there are two 
executors, and one renounces, he who 
renounced is ſtill at liberty to accept 
of the executorſhip; or whether a 
renunciation once made, though only 
by one of them, is peremptory. 251(N) 
In the caſe of a divorce «a men/d © thoro, 
baron and feme live ſeparately, and 
the wife has a child ; this 1s a baſtard, 
for the court will intend obedience has 
been paid to the ſentence during this 
time. 275 
The ſpiritual court has ſometimes re- 
fuſed to grant the probate of a will 
to an executor of no ſubſtance, and 
who has abſconded for debt, unleſs 
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he would give ſecurity for a due ad- 
miniſtration of the aſſets; but in theſe 
caſes the court of B, R. has inforced 
the granting of a probate by a pe- 
remptory mandamus. Page 337 (N) 


Court of Orphans. 


One, not a freeman of London, mariied 
a City orphan; and though it did not 
appear that the party had any notice 
of his wife's being a city erphan; yet 
it was held ſuch perſon was puniſh- 
able by the court of orphans. 118 (N) 


Inferior Courts. 

All judgments even in the inferior courts 
of law, are to be taken notice of by 
executors, ſo that if they pay any 
bonds before ſuch judgments, it is 
at their peril. 117 

Courts foreign. 


Adminiſtration granted in a foreign 


court (as in Paris,) not taken notice 


of in our courts. 371 


Crown. See Pzerogative. 


Curteſy. 


Au. If a papiſt may not be tenant by 
the curteſy, (notwithſtanding the 
11 12H. z. made to prevent the 
growth of popery) that eſtate being 
caſt on him by a& of law, and not by 
purchaſe ? 49 (N) 

A man may be tenant by the curtely of a 
truſt as well as of a legal eſtate. 234 

An huſband does not forfeit his tenancy 
by the curteſy on leaving his wife and 
living in adultery, as a wife forfeits 
her dower by elopement, Se. 276 


Cuſtoms of London. See London. 
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Debts, Credito: and Debtoz, See 
alſo Truft for Payment of Debts under 
Tit. Truſt. | 


() NE owes a debt by ſimple contract. 
Six years paſs, whereby the debt 
is barred; after which the debtor by 
will charges his Jands with the pay. 
ment of all his debts, and dies; it 
ſeems this debt is revived. Page 84 
2. If a man were to deviſe hisperſonal 
eſtate to pay his debts, whether would 
this revive a debt barred by the ſlatute 
of limitations? *9 N) 
A will beyins, © As to all my worldly 
«« eſtate, my debts being firſt paid, 
« I give, Sc.“ The real eſtate is 
liable to the debts, nothing being de- 
viſed till the debts are paid. 91, 359 
In a deviſe of lands to pay debts, if the 
creditor brings a bill to compel a ſale, 
the heir is, generally, to be made a 
party; c, in the caſe of a truſt 
created by deed to pay debts. 92 
Where a bill is brought to prove a will 
of land, the ſanity of the teſtator muſt 
be proved; c in the caſe of a deed 
of truſt to tell for payment of debts. 


One by will charges all his 8 
e.ſtate with his debts, and dies ſeiſed 
of freehold and copyhold eſtates, 
which he particularly diſpoſes of by 
his will; the copybold, tho” not ſur- 
rendered to the uſe of the will, ſhall 
yet be applied to the payment of debts, 
pari paj/u with the freehold. g6 
It 1 charge all my lands with payment 
of my debts, and deviſe part to A. 
and other part to B. c. the creditors 
cannot be paid out of the Jands, till 
the miſter has certified what the pro- 
portion is, which each is to contribute; 
but if the matter certifies that the 
debts will exhauit the whole real 
eſtate, then the creditors may pro- 
ceed againſt any one deviſee for the 
whole. 9 
A leaſe granted to one and his heirs for 
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three lives, is a real eftate; and 


though by the ſtatute of frauds it is 
liable 
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liable to pay debts, vet it is only ſuch 
debts as bind the heir. Page 166 
A lent money on bond to B. who dy- 
ing inteſtaze, C. took out admini- 
ſtration to him; after which C. dying, 
A. took out adminiſtration Je bonts 
non to B. in this caſe A. it was al- 
lowed, might out of the aſſets of B. 
have retained for ſuch bond debt con- 
tracted before he took out adꝗminiſtra- 
tion; and though he happened to die 
before he made any election in what 
particular effects he would have the 
property altered; yet as the court 
preſumed he would have elected that 
his own debts ſhould be firſt paid, 
therefore the executors of 4. in ac- 
counting for the aſſets of B. were per- 
mitted, on the account, to deduct to 
the amount of the money lent by 4. 
to B. 184 (N) 
A bond or mortgage is, primd facie 
a good evidence of a debt; but in 
caſe fraud appears, the obligee, &c. 
ought to prove actual payment. 289 
Expreſs words, or words tantamount, 
are requiſite to exempt the verſonal 
eſtate from payment of debts, that 
being the natural fund for that pur- 
ſe 325, 333 (N) 
An huiband voluntarily, aud after mar- 
riage, allows the wife, for her ſe- 
parate uſe, to make profit of all but- 
ter, eggs, pigs, poultry and fruit, 
beyond what 1s uſed in the family; 
out of which the wife ſaves 100/. 
which the huſband borrows, and dies; 
equity will allow this agreement to 
encourage the wife's frugality, and 
ſhe ſhall come in as a creditor for this 
1001, eſpecially there being no defect 
to pay debts. 337 
Every mortgage, though there be no 
covenant or bond to pay the money, 
implies a loan, and every loan im 
plies a debt; therefore an heir of 
a mortgagor ſhall compel an appli- 
cation of the perſonal eſtate to pay 
off a mortgage, though there was no 
coyenant, Fc. from the mortgagor. 
358 


The Order and Priority in which Desi 
are to be. paid. See alſo more title 
Aſlets. 


Any voluntary bond good againſt the ex- 
ecutor, though to be poſtponed to a 
ſimple contract debt. 

All judgments, even in the inferior 
courts of law, are to be taken notice 
of by executors, ſo that if they pay 
any bonds before ſuch judgments, 
it is at their peril. 117 

A. who had a wife that lived ſeparate 
from him, afterwards * and 
married another woman, who knew 
nothing of the former wife's being 
alive; but it being diſcovered to the 
ſecond wife that the former was liv- 
ing, A. in order to prevail on the 
ſecond wife to ſtay with him, gave a 
bond to a truſtee of the ſecond wife 
to leave her 1c00/. at his death, and 
died, not leaving aſſets to pay his 
ſimple contract debts; this bond 
being given on ſuch an illicit confi- 
deration, was held to be worſe than 
a voluntary bond, and, there being 
a deficiency of aflets, to be poſtponed 
to all the ſimple contract debts. 

340 

One poſſeſſed of a term for 1000 years, 
articles to purchaſe the inheritance, 
and by will gives 3000/, to his 
daughter, and makes his ſon execu- 
tor, and dies; the ſon aſſigns the 


term in truſt to attend the inheritance, - 


of which he takes a conveyance in his 
own name. Afterwards the fon ac- 
knowledges a judgment to 4. and 
mortgages the ſame lands to B. and 
dies inſolvent; 4. ſhall be firſt paid 
his judgment, then B. ſhall be paid 
his mortgage; after which, the 
daughter (being adminiſtratrix to her 
brother) is intitled to her legacy of 
300o/l. in preference to the ſimple 
contract creditors. 328 
A. owes money by ſeveral judgments 
and bonds, and dies inteſtate, His 
adminiſtrator pays the judgments and 
ſome of the bonds, and pays more 
than the perſonal eſtate comes to; 
Ec4 what 
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what the adminiſtrator paid on the 
judgments muſt be allowed him; but 
as to what he paid on the bonds, he 
muſt come in ra/4 with the 
other bond creditors out of the real 
aſſe ts. Page 400 
A debt due by a decree of the court of 
chancery is equal to one due by a 
judgment at law; and where an exe- 
cutrix of 4. who was greatly indebted 


to divers perſons in debts of different 


natures, being ſued in chancery by 
ſome of them, appeared and anſwered 
immediately, admitting their de- 
mands, (ſome of the plaintiffs being 
her own daughters;) and others of 
the creditors ſued the executrix at 
law, where the decree not being 
pleadable, they obtained judgments; 
yet the decree of the court of chan- 
cery, being for a juſt debt, and hav- 
ing a real priority in point of time, 


not by fiction and relation. to the firſt 


day of term, was preferred, in the 
order of payment, to the judgments, 
and the executrix protected and in- 
deranified in paying a due obedience, 
to ſuch decree, and all proceedings 
againſt her ſtayed by injunction. 401 


402 (N) 


Decree. 


The court will not without difficulty ſet | 


afide a ſecurity made under a decree, 
and approved of by the maſter. 8 
No appeal lies from a decree or order 
of the Lord Chancellor or Lord Keeper 
in caſes of ideocy or lunacy, but to 
the king in council. 108 
A decree gained by fraud may be ſet 
ahde by petition, as a judgment at 
law by motion; @ fortior; may ſuch 
decree be ſet aſide by bill. 111 
If a feme has a decree to bold and enjoy 
lands until a debt due to her is paid, 
and ſhe is in poſſeſſion under this 
decree, and marries; the huſband 
may aflign 1uch intereſt, for it is in 
nature of an extent, 200 


A \Table of the Principal Matters. 


' Cree. y 


A truſt eſtate was decreed to be fold for 
the payment of debts and legacies, 
and to be fold to the beſt purchzſer, 
A. articles to buy the eftate cf the 
truſtees, and brings a bill againit 
them to perform the contract; the 
truſtees diſcloſe this matter; the 
court will make no new decree, but 
leave the former decree to be purſued. 

Page 282 

No one need be made a party, againſt 
whom, if brought to a hearing, the 

' plaintiff can have no decre. 311 (N) 

In caſe of a decree of forecloſure againit 
an infant, tho' the infant has fix 
months after he comes of age, to ſhew 
cauſe, Wc. yet he will only be ad- 
mitted to: ſhew errors in the decree, 
not to ravel into the account, nor to 

- redeem. » 352 

If a decree be obtained and inrolled, ſo 
that the cauſe cannot be re-heard, 
then there is no remedy but by bill 
of review, which muſt be on error 
appearing on the face of the decree, 
or on new matter as a releaſe, or a 
receipt diſcovered ſince. 371 

A decree is equal to a judgment at 
law; and where in obedience to a de- 
cret a defendant executrix had paid 
away aſſets to ſome creditors, after 
which other creditors obtained judg- 
ments at law againſt her, to which 
the decree was not pleadable; the 
court of chancery protected the exe- 
cutrix in paying obedience to the de- 

401, 402 (N) 


Deeds, C(Uritings and Conve pances, 
& Cc. a 


The defendant's witneſs proves a deed, 
and refers to it ĩn his depoſition ; the 
plaintiff cannot compel the defendant 
to produce the deed at the hearing, 
the reference thereto not making it 
part of the depoſition. 35 

Sed Queer. & vide 364 

The court never orders à will to be 
proved wig voce at the hearing as 
they do a deed. 93 

Though 


IX 
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The firit mortgagee 


equity, yet it is not abſolutely ne- 
ceſſary ſo to do, any more than it is 
to prove a deed in equity. Page 192 
The bare ſealing a deed without any 
- covenant from the party ſo ſealing, 
c. nat effectual to declare the ales 
of a recovery, nor to transfer any 
right. 206 
Ses alſo 210 (N) 

Where there is a ſubſequent mortgagee 
without notice, who has poſſeſſion of 
the title deeds, the firſt mortgagee ſhall 
not compel a delivery of the writings 
from him, without paying him his 
mortgage money. 280 
permits the mort- 

gagor to keep the title deeds, and the 
mortgagor ſhewing a fair title, mort- 
gages the premiſſes to a ſecond mort: 
gagee, to whom he delivers the deeds; 
the firſt mortgagee is acceſſary to the 
drawing in of the ſecond. 281 
But a ſlight equity for an heir to ſay he 
wangs the writings, unleſs he claims 
under ſome deed of intail concealed 
from him by the defendant. 296 
Where a ſubſequent conveyance does 
not revoke a will. 346 


The plaintiff claimed by virtue of a| 


remainder in tail expectant on tenant 
in tail's dying without iſſue, and was 
the heir male of the family. The 
_ defendants were fiſters and heirs ge- 


neral of the tenant in tail, and by their 


anſwer ſhewed that their brother, the 
tenant in tail, ſuffered a recovery, de- 
claring the uſe to himſelf in fee, and 
refer to the deeds in their cuſtody ; the 
court ordered, before the hearing, the 
defendants to leave with their clerk 
in court the deeds making the ten- 
ant to the præcipe, and leading the 
uſes of the recovery. 363 


Dede obtaintd . Fraud or Breach 
of Truft. See title Bonds. 


Deeds to lead the Uſes of Fines and Re- 
coverien. See Fine and Becoverp. 
| 
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Though it be proper to prove a will in 


If there be never ſo many defendants to 
a bill, if the plaintiff cannot give 
evidence to affet a defendant, he 
ſhall be admitted as a witneſs for a 
co-defendant. Page 288 

Why the anſwer of one defendant can- 
not be made uſe of againſt another. 

311 (N) 


Demiſe le Roy. 


Witneſſes examined in a commiſſion 
afrer the demiſe of the crown, but 
before notice thereof, liable to be in- 
dicted for perjury, if they ſwear falſe. 

1 

See 1 Annz, ſtat. 1. cap. 8. ſect. 2 


whereby this matter is now put out of 


diſpute, it being by that act provided, 
inter al' ** 7hat no commiſſion or pro- 
«« ceedings iſſuing out of any court 

« equity ſhall be diſcontinued by . 
« death of ber majefly or any king or 
14 queen,” » 


Demurrer. 


A defendant cannot demur and plead, 
or demur and anſwer to the ſame 
part of a bill; for the plea, Oc. 
over-rules the demurrer. 80 

If a demurrer be to part of the plaintiff's 
bill, and an inſufficient anſwer to the 
reſidue ; yet the plaintiff cannot ex- 
cept until the demurrer is a_ 

32 

If one demurs to a bill, and that de- 
murrer be ill, the defendant may 
ſhew a freſh cauſe of demurrer at the 
bar ore tenus ; but if that be good, 
the defendant cannot have his coſts. 


371 

Depolitions, See alſo Examination 
Witneſs. * : 

The 
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The defendant's witneſs proves a deed, 
and refers to it in his depoſition ;* the 
plaintiff cannot compel the defendant 

to produce the deed at the hearing, 
the reference thereto not making it 
part of the depoſition. 
Sed Qær. & wide 364. 


Deſcent. Seeallo Deir. 


A papiſt above the age of 18 and a half 


is capable of inheriting or taking 
lands by deſcent. 

The reverſion in fee, or ſuch part as is 
unſettled, is part of the old eſtate ; 
and if the owner bad the land as heir 
of the mother, it ſhall deſcend to the 
heir on the mother's fide ; ſo if it was 
Borough Engliſh or Gavelkind, it ſhall 
deſcend accordingly. 63 

One dies indebted by bond, and ſeiſed 
in ſee of divers lands, part of which 
he deviſes to J. S. and other part he 

rmits to deſcend to his heir; the 
ands deſcended fhall in the firſt place 
be liable to pay the bonds. 367 


But had the teſtator deviſed the other 


part, though to his heir at law, (in 
which caſe the deviſe had been void 
as to the purpoſe of making the heir 
take by purchaſe) yet, as it would 
ſerve to ſhew the teſtator's intent that 


the heir ſhould have this land; there- | 


fore the land deviſed to J. S. and 
the other land deviſed to the heir, 
mould, as it ſeems, contribute in 


portion to pay the bond debts, 
. ibid. (N) 
Where lands in fee deſcend to am in- 
fant, the parol ſhall demur in equity 


as well as at law. 368 
Dſcend ble Freebold. See Occupant. 
De vaſtavit. See alſo Executoꝛ. 


A term aſſigned by an executor in truſt 
to attend the inheritance, ſhall, in 
equity follow all the eſtates created 
out of it, and all incumbrances ſub- 
ſiſting upon it; but the term be- 


Page 35 


| ing by theſe means become not afſety 
at law, the executor who aſſigned the 
ſame, is liable to the credite.rs as ſor 


a devaſtiatit. aui Page 3 30 
Deviſe. See 1. 


Deviſe for Payment of Debts. See Tru 
for Payment of Debts. 


| 


Executory D-1iſe. See alſo Limitation 
of Terms for Years under title Eſtate. 


Deviſe of a term to A. for liſe, remain. 
der to ſuch children as the teflator 
ſhall leave at his death, and it ah. 
the children die without leaving if- 
ſue, then to B. The children die 

without leaving iſſue at the time of 
their death; this is a good deviſe over 
to B. 158, 304 


Diſmiſlion. 


Where the plaintif proceeds both at law 
and in equity againſt the - defendant 
for the ſame thing, and thereupon 
is ordered to make his election, it he 
chuſes to proceed at law, or omits 
to elect within eight days after notice 
of the order, his bill is to be diſmiſſed 
with coſts. So likewiſe if he makes 
a ſpecial election to proceed at law 
as to part, and in equity as to 
other part, with regard to what the 
plaintiff in equity elects to proceed at 
law, his bill is to be diſmiſſed with 
colts. go (N) 


Dillenters (Pꝛoteſtant). 
Expreſsly and by name exempted by the 


toleration act (of 1 #. M.) rom 
the penaltics of 35 Eliz. cap. 1. ect. 


= 3 (N) 
| Charity to diſſenting miniſters, good 
| 34 


Diſtreſs. 


Lord brings a bill againſt tenant to re- 
cover a quit-rent, alleging that the 
land out of which the quit-rent iſſues, 
by reaſon of the unity of poſſeſſion 
with other lands, 1s not known ; the 
defendant anſwers as to diſcovery, 
and demurs as to relief; the demurrer 
allowed, in regard that on allowing 
the ſame, the plaintiff was at liberty, 
in caſe he ſhould think the defendant 
had not anſwered the whole bill, to 
except to any part; or might amend 
his bill, and diſtrain for the arrears 
of the quit-rent, ſo that he had a 
better remedy at law than this court 
could give him. Page 150 


Diſtribution. 


A. by will declares his intention to diſ- 
poſe of his houſhold goods by his 
codicil, and deviſes the reſidue of 
his perſonal eſtate not diſpoſed of, 
nor reſerved to be diſpoſed of by 
his codicil, to his wife. Afterwards 
the teſtator makes a codicil, and does 
not diſpoſe of his houſhold goods 
thereby; the houſhold goods ſhall 
not go to the reſiduary legatee, but 
according to the ſtatute of diſtribu- 
tion. 40 

Where an executor has an expreſs legacy 
for his care and pains, though the 
next of kin has alſo an expreſs legacy, 
yet the ſurplus ſhall gd according to 
the ſtatute of diſtribution ; eſpecially 
if the ſurplus was intended to be diſ- 
poſed of. bs 43 

A papiſt may take a perſonal eſtate by 
the Racute of diſtribution, notwith- 
ſtanding the 11 & 12 of V. 3. made 
to prevent the growth of popery. 48 

If one dies inteſtate without Hue, bro- 
ther or ſiſter, but leaving ſeveral bro- 
thers and fiſters children, viz. one 
nephew by a brother, and three 
nephews and two nieces by a ſiſter ; | 


theſe ſhall all take fer capita, and 
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not per flirpes, becauſe all equally 
of kin. Secus, had any one brother 
or ſiſter been living at the death of 
the inteſtate. Page 50 
Though the ſtatute directs that no diſ- 
tribution ſhall be made within a year, 
yet if any one intitled to a ſhare dies 
within a year after the inteſtate, the 
ſhare of the deceaſed perſon will, not- 
withſtanding, be an intereſt veſted, 
tranſiaiſſible to his repreſentatives, in 
nature of a legacy, which though 
given payable a year hence, would 
plainly be an intereſt veſted preſently; 
ſo that in this ſenſe the ſtatute may be 
ſaid to have made a will for the in» 
teſtate; and it is the ſame, where 
there is only one. who can claim as 
next of kin, in which caſe there can, 
properly and ſtrictly ſpeaking, be no 
diſtribution, 49» $2 (N) 
An eſtate pur autre vie is diſtributable 
in equity, though not in the ſpiritual 
court. 102 
See alſo the flatute of 14 Geo. 2. 
A. having ſeven children, makes an 
executor in truſt, and deviſes to each 


child one ſeventh of his perſonal 


eſtate. One of the children dies in 


his life-time, and one of the fix ſur- 
viving children has been advanced by 
the father in his life-time ; yet this 
child ſhall take his full ſhare of the 
3th part, without bringing what he 
had before received, into hotchpot; 
for the bringing the advancement 
into hotchpot, is to be only in the 
caſe of a total inteſtacy, or where the 
whole perſonal eſtate is diſtributable, 
not where only part is ſo. 125 
One deviſed his real ellate to be ſold for 
the payment of his debts, and the 
ſurplus, if any, to be deemed per- 
ſonal eſtate, and to go to his execu- 
tors, to whom he gave 1007. a- piece; 
decreed the ſurplus to be diſtributed. 
194 (N) 
Where ſee Mr. Vernon's 1eport of this caſe 
refified from the reg iſler' s book, 
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| this were to encourage drunkenneſs; 

feeus, if through the management or 
contrivance of him who gained the 
bond, Sc. the party from whom it 
was gained were drawn in to drink. 


Dibozce. See alſo Baron and Feme. 
In the caſe of a divorce a'men/a EY thoro, 


baron and feme live ſeparately, and Page 130 (N) 
the wife has a child; this is a baſ- 
tard, for the court will intend obe- | 
dience has been paid to the ſentence. Durham. 
Page 275 | 
\ | In the county palatine of Durham, writs 


are directed to the chancellor of 
Durham, ordering him to command 
the ſheriff. | 55 


- Dower. | : 
7 ——— 4 


If a papiſt be not capable of taking | 
* what pee dower, (notwithſtanding Ejektment. 

the 13 & 12 . 3. made to prevent | | 

the growth of popery) that eſtate be | HY ſame length of time which 

ing caſt on her by act of law, and not will bar an eectwent or eutty, 

by purchaſe. | 49 (N) ſhall bar a tight of redemption. 
A woman ſhall not be endowed of 2 8 288 (N) 

truſt, notwithſtanding a man thall be On the appointing a receiver in an ad- 

tenant by the curtefy thereof, 229. verſary ſuit, as where the phainif 


Donatio cauſa moꝛtis. See Legacy. 
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If a rent be granted in tail, without 
any remainder over, and tenant in 
tail takes a wife, and dies without 
iſſue; the wife ſhall not be endowed, 
becauſe the thing out of which the 
dower is to arite, is not in being; 
fecus, if the rent were granted in tail, 


remainder over, | 230 
in fee died, and the mort- | 


A mortg 
gagee bought in the mortgagor's 
wife's right of dower ; the heir of the 
mortgagor, on his bringing a bill to 
redeem, allowed the benefit thereof. 

252 (N) 

Dower is incident to all eſtates tail, they 
being eſtates of inheritance. 263 

Dower forfeitable on the elopement of 
the wife. 276 


Drunkenneſs. 


The having been in drink is not any 
reaſon to relieve a man againſt any 
bond, or deed, Sc. gained from 

him when in thoſe circumſtances ; for 


in ejectment has recovered a verdict, 
the receiver's poſſeſſion ſeems to be 
the poſſeſlion of him who has the 


right. 8 379 
Elettion. 


Where the plaintiff ſues both at law and 
in equity for the fame thing, he will 
be put to make his election in which 
court he will proceed; but need not 
however make ſuch election, till the 
defendant has anſwered. 90 

The nature of the order for making 
an election, together with a ſpecial 
election and the conſequences there- 
of. ibid. (N.) 

Where the child of a freeman of London 
is put to his election whether he will 
abide by the freeman's will, or by 
the cuſtom, he ſhall not be obliged to 
make ſuch election till after the ac- 
count taken. 124 (N) 

A. dies indebted by one bond to B. and 
by another bond to C. and leaves f. 
executor, who intermeddles with 
the goods, and dies before pro- 

bate, 


e 


— 


bate, and before any election made 
to retain; 2u. Whether as B. might 
have retained the goods in his hands, 
his executors have not the ſame 
power ? Page 183 
See alſo 184 (N) 
Where the daughter of a freeman of 
London accepts of a legacy of 10,0001. 
left her by her father, who recom- 
mended it to her to releaſe her right 
to her orphanage part, which ſhe 
does releaſe accordingly ; if the or- 
phanage part be much more than 
her legacy, though ſhe was told 
ſhe might ele& which ſhe pleaſed, yet 
if ſhe did not know ſhe had a right 
firſt to enquire into the value of the 
perſonal eſtate, and the guantum of 
the orphanage part, before ſhe made 
her election; this is ſo material, that 
ic may avoid her releaſe. 316 
If 4, and B. are bound in a bond joint- | 
ly and ſeverally to J. S. he may elect 
to ſue them jointly or ſeverally; but 
if he ſues them jointly, he cannot ſue 
them ſeverally: So if A and B. joint- 
traders become bankrupt, and there 
are joint and ſeparate commiſſions 
taken out againſt them, and A. and B. 
before the bankruptcy, become jointly 
and ſeverally bound to J. S. FJ. S. 
may elect under which commiſſion he 
will come, but he ſhall not come 
under both. 405 


Elegit. Fee Writs. 


Elopement. 
Elopement with an adulterer no forfei- 
ture of a jointure. 276 


Enrolment. See Jnrolmene. 


Entry. 


The ſame length of time which will bar 
an entry, ſhall bar a right of redemp» 
tion. 288 (N) 

Where a diſſeiſor makes a leaſe to a 
man and his heirs during the life of 
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J. S. and the leſſee dies, living J. S. 
this ſhall not take away the entry of 
the diſſeiſee. Page 368 (N) 


Equity. See alſo Court of Chancery. 


One ought not to be condemned to pay 
coſte in equity, for inſiſting on a right 
which the law gives him. 205 

Where lands in fee deſcend to an infant, 
the parol ſhall de mur in equity as well 
as at law. 368 


Erroz. | See i of Errer, Tit. Writs. 


In a forecloſure againſt an infant, tho? 
the infant has fix months after he 
comes of age to ſhew cauſe, &c. yet 
he cannot ravel into the account, nor 
even redeem, but only ſhew an erroc 
in the decree. 352 

If a decree be obtained and inrolled, fo 
that the cauſe cannot be reheard, 
there is then no remedy but by bill 
of review, which muſt be on error 
appearing on the face of it, or on 
matter ſubſequent thereto. 371 


Eſcape. 


One convicted of felony within benefit 
of clergy, and ſentenced to be trand- 
ported for ſeven years, continues 2 
felon till actual tranſportation and 
ſervice for ſeven years, purſuant to 
the ſentence; and if a ſtranger afſift 
ſuch felon convict, being in cuſtody 
under ſentence of tranſportation, io 
eſcape out of priſon, the perſon al- 
ſiting is acceſſary to the felony after 
the fact. 439 


Eſtate in Fee-fimple abſolute. 


In the pleading of a purchaſe or more- 
gage, the defendant muſt plead, that 
the ſeller or mortgagor was, or pre- 
tended to be, ſeited in fe. 281 

Tae words, I deviſe all my temporal 
« eſtate,” or ** all the reſt ot — 
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6 real eſtate,” paſs an eſtate in fee- 
ſimple. Page 295 


Eftate in Fee qualificd, or baſe Fee. 


Tenant in tail of a rent granted 4 noo, 
without any remainder over, ſuffers 
a recovery ; this will not paſs an ab- 
ſolate, but only a determinable fee, 
wiz. ſuch as muſt end on the death 


of tenant in tail without iſſue. 
230 


Eftate in Fee tail. 


Money is articled to be inveſted in a 


purchaſe, and ſettled on A. in tail, 

remainder to him in fee. A. has 

neither wife nor iſſue, and by a fine 
only might diſpoſe of the lands if ſet- 
tled; yet (by the opinion of the 

Lord Chancellor King) the money 

ought not to be ordered to be paid to 

A. 13 

Quzre tamen, and /ce the rote ſub- 
Joined. 

Deviſe to my ſon 4. for life, remain- 
der to his firſt ſon in tail male, re- 
mainder to his ſecond, third, fourth 
and fifth ſons ſucceſſively, without 
ſaying for what eltate, or any words 

tantamount. 4. has two ſons, the 
former of whom dies in his lite-time ; 
the ſecond ſon ſhall have an eſtate- 
tail, being the firſt ſon at his father's 
death. 178 

Tenant in tail of lands mortgaged is 
not bound to keep down the intereſt. 
And note, this was ſo reſolved in the 
caſe where tenant in tail died during 
his infancy, and conſequently before 
he had it in his power to ſuffer a re- 
covery. | 235 

An eſtate pur autre vie may be limited 
in tail to 4. remainder to B. 262 

All eſtates-tail are eſtates of inherit- 
ance, to whom dower 1s incident, and 
maſt be within the ſtatute de donis, 
not liable to be forfeited, nor puniſh- 
able for waſte, 263. 265 


A. tenant for life, remainder to B. in 
tail, there 1s timber on the premiſes 
greatly decaying. B. brings a bill 
praying the timber may be cut down : 
which 1s decreed, on leaving ſutkici- 
ent for bootes, repair:, Sc. and 
making ſatisfaction for the damage 
done to the tenant for life on the 
pre miſſes. Page 268 
Efate pur autre vie, and what Limita- 
tions may be made thereof. See Occu- 
part. 


Ellate for Life. See more title Eate 
for Years. 


Tenant for life of lands mortgaged, i; 
obliged to keep down the intereſt, 

4. tenant for life, remainder to B. * 
tail, of an eſtate whereon there is 
timber greatly decaying; the court 
will not allow the tenant for life io 
have any ſhare of the money ariſing 
by ſale of the timber, but will {ce 
that ſufficient be left for repairs, 
bootes, Oc. and that the tenant for 
life have ſatisfaction made him for 
whatever damage is done on the 
premiſſes by him held for life. 268 

A, tenant- for years, remainder to B. 
for life, remainder to C. in fee, 4. 
is doing waſte; B. though he can- 
not bring waſte, as not having the in- 
heritance, yet he is intitled to an in- 
junction. ibid. (N) 

Eftate in Contingency. See Contingent 
Intereſt, Truftees for preſerving Con- 
tingent Remainders. 


Eſtate by Copy of Court Roll, See Copy- 
hold. 


Eſtate by the Curt. See Curteſy. 
Eftate in Dower. See Dower. 


Eflate by Implication. See Jmplica- 
tion. 
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Ejlate in Fointenancy. See Jointe: 
nants. 


Eftate in Remainder. See Remainder. 
Ellate in Rewerfron, See RBeverſton. 


fate for Y: ears. See T ruſts for raiſing 
Nortions and Payment of Drbt;, under 
title Poztions, Trufts. 


One ſeiſed of lands in fee in 4. and 
poſſeſſed of a term for years in B. de- 
viſes all his lands, tenements and 
real eſtate in 4. and B. to J. S. this 
will not paſs the term, eſpecially if 
there be another clauſe in the will 
which diſpoſes of the perſonal eſtate. 

Page 26 

One poſſeſſed of a term for years de- 
viſes it to 4. for life, remainder to 
the heirs of A. it ſeems this ſhall, on 
As death, go to his executor, and 
not to his heir. 29 

Terms for years are expreſsly mentioned 
in the 11 & 12 /. 3. cap. 4. ef. 4+ 
(made to prevent the growth of po- 
pery) ſo that a papilt is by that act 
diſabled to take any leaſehold as well 
as freehold eſtate by will. 46 

But a papifl is not diſabled to take 
leaſes for years (being perlonal 
eſtate) by the ſtatute of diſtribution. 

48, 49 

An executor in truſt for an infant of a 
leaſe for 9g years, determinable on 
three lives, on the lord's refuling to 
renew but for lives abſolutely, com- 
plies with the lord, and changes the 
years into lives ; on the infant's dy- 
ing under 21, and inteſtate, this ſhall 
be a truſt for his adminiſtrator, and 
not for his heir. 99 

A leaſe renewed by a guardian for an 
infant's benefit, thall follow the na- 
ture of the original leaſe. 101 

One poſſeſſed of a renewable term for 
years, diſpoſes of it by will, and 
afterwards renews it; the renewal no 
revocation of the will. 198 


Secut, had it been the caſe of a leaſe for 
life. Pave 170, 171 
Where one has a term for — —ç 
ecutor, and afterwards purchaſes the 
inheritance, the term is not merged, 
and why. 329 


Term attendant on the Iuberitunce. 


A term aſſigned by an executor in truſt 
to attend the inheritance, ſhall in 
equity, follow all the eſtates created 
out of it, and all incumbrances ſub- 
ſiting upon it. 339 


Linritation of Terms for Years, Money, 
Kc. See alſo Deviſle, Legacy. 


One gives a legacy of 2co/. a- piece to 
his children, payable at twenty-one; 
and if any of them die before twenty- 
one, then the legacy given to him fo 
dying, to go over to the ſurviving 
children. One of the children dies 
in the life of the teſtator; though this 
legacy lapſes, as to the legatee dy- 
ing under twenty one, yet it is well 
given over to the {urviving children, 


11 

Deviſe of a term to A. for life, i 
der to ſuch children as the teſtator 
ſhall leave at his death, and if all the 
children die without leaving iſſue, 
then to B. The children die without 
leaving any iſſue living at the time of 
their L. this a good deviſe over 
to B. 258 
Where the words uſed in a deviſe of a 
leaſehold would make an expreſs 
eſtate-tail, were it in the caſe of a 
freebold, there a deviſe over of ſuch 
leaſehold is void ; /eczs, if the words 
in the former deviſe would, in the 
caſe of a freehold, make an eſtate- 
tail only by implication, 2:9 
One deviſes a term of years to A, and 
if A. dies without a child, then to . 
this is a good deviſe to B. upon ſuch 
contingency, and the court will aid 
the deviſce over, by directing an ace 
count 
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count and diſcovery of the eſtate, in 


order to ſecure it in caſe the contin- 


gency ſhould happen. Page 300, 304 | 


Eſfate at Will. 


If a father buys a gentleman penſioner's 
place, or a commiſſion in the army, 
for his ſon; it is an advancement pro 
tanto, though but an office at will. 

317 (N) 


Eſtoppel. 


Lands are deviſed to 4. and B. and the 
heirs of the ſurvivor, in truſt to ſell ; 
tho” the inheritance be in abeyance, 
yet the truſtees by a fine may make a 


good title by eſtoppel. 372 


Evidence. See alſo Inſwer, Wit- 
neſs. 


A breach of truſt evidence of the greateſt 


fraud. | 131 
An infant's anſwer cannot be given in 
evidence againſt him, becauſe it is 
not the infant's anſwer, but the 
guardian's who only is ſworn to it, 
and not the infant, 237 
The- anſwer of a feme covert no evi- 
dence againſt her huſband; ©, If it 
may be read againſt herſelf when diſ- 
covert. | 238 
A bond or mortgage is prima facie, 
evidence of a debt; but in caſe fraud 
appears, the obligee, &c. ought to 
prove aRual payment of the money. 
28 
Where a bond is given, and no nel 
appears to have been paid for 20 
years thereon, it is preſumptive evi- 
dence that the bond has been ſatisfied, 
unleſs ſomething appears to anſwer 
that length of time. 396, 397 
Where fee in the note what evidence has 
been thought ſufficient to take off ſuch 
preſumption — 
In the caſe of a ſpecial verdict, the 
judges are to determine the law upon 


% 


the fact as found poſitively by the 
Jury, and not upon the evidence of 
the fact. Page 493 
In an indictment againſt one as acceſfary 
after the fact to a felony, by receiving, 
Sc. an outlawry or attainder, in a 
particular county, may, as the caſe 
may happen to be circumſtanced, be 
ſome evidence to a jury of notice to 
an acceſſary in the ſame county, but 
cannot, with any reaſon or juſtice, 
create an abſolute legal preſumption 
of notice, 496 


Paro E vi dtuce. 


No parol evidence ought to be admitted 
in the caſe of a deviſe of a guardian- 


deviſe of land. 51 
Parol evidence not to be admitted 
touching the teſtator's intention, and 


why. 354 


Examination. See alſo De poſitions, 
| Witneſs. 


A commiſſion being granted to examine 
witneſles at Algrters, the plaintiff died, 
by which, in ſtrictneſs, the ſuit abated, 
but the witneſſes were examined there 

before notice of the plaintiff's death; 
the examination held regular, though 
| one of the witneſſes was living. 195 
The defendant being a weak man, and 
to be examined on interrogatories ; 
the maſter himſelf ordered to take 
ſuch defendant's examination, left he 
ſhould unwarily admit ſomething 

againſt himſelf that was not true. 

h 289 


* 


In per petuam rei memoriam. 


A witneſs was ordered to be examined 
de bene eſſe, where the thing examin- 
ed into, lay only in the knowledge 
of the witneſs, and was a matter of 
great importance, though the _ 

ne 
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ſhip, any more than in the caſe of a 
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neſs was not proved to be old or in- 
firm. . Page 77 


After the defendant has been examined 
on interrogatories, and publication 
paſſed, the plaintiff ought not to have 
a commiſſion to examine witneſſes in 
order to falſify the defendant's exa- 
mination ; this tending to multiply 
cauſes, and to make them endleſs, 

413 


Exceptions. 


The defendant pleads to the whole bill, 
and on arguing the plea, it was or- 
dered to ſtand For an anſwer, without 
ſaying one way or other whether 
the plaintiff might except; this muſt 
be intended a 7 ficient anſwer, and 
the plaintiff cannot except. 2 

If a demurrer be to part of the bill, and 
an inſufficient anſwer to the reſidue ; 
yet the plaintiff cannot except until 

the demurrer is argued: 325 

But if to a bill the defendant anſwers 
as to matter of diſcovery, and pleads 
only as to relief, the plainy may 


except to any matter of diſcovery be- |, 


fore the plea argued ; for that plain- 
ly no matter of diſcovery is covered 
by the plea; 327 (N) 


Extommunicato Capiendo. Sce 
Arits. 


Excat Regnum. See Writs. 


Exciſe. 


by his intereſt with the commiſſioners 
of exciſe, gets an office in that branch 
of the revenue for g. who in conſider- 
ation thereof gives a bond to A. to 
pay him 16/7. per ant. as long as B. 
enjoys the place; equity will relieve 
againſt ſuch bond. zo! 
Though the exciſe was no part of the 

revenue at the time of making the 
Vox. II. 


A. 


| ſtatute of 5 & 6 Ed. 6. yet ther 

may be good ground to conſirue ir 
within the reaſon and miſchief of that 
ſtatute. Page 393 


Execution. See alſo Unjunfion. 


The plaintiff gets judgment in the 
bag, after which he is ſtopped * 
inj unction. The year and day paſs; 
the plaintiff, though hindered by the 
injunction, cannot yet ſue out execu- 
tion without a ſcire facias. 36 
24. If in ſuch caſe he could not have 
taken out execution, and have conti- 
nued by wice-comes non miſit breve ? 
1554. (N) 
A. died ſeiſed of ſome lands in fee, and 
conſiderably indebted by judgment 
and ſimple contract. After the death 
of A. and before the eſſoin day of the 
next following term, many of the 
judgment creditors delivered fru 
facia;'s to the ſheriff, and took the 
goods and furniture of A. in execu- 
tion. In this caſe it was held, that 
the judgment creditors having lodg- 
ed their writs of execution with the 
ſheriff in the ſame vacation that the 
party died, it related to the teſte of 
the writ as to all but purchaſers ; 
and conſequently, that the goods by 
relation were evicted in A.'s life-time, 
and therefore the ſimpte contract 
creditors could not, as they peti- 
tioned, be admitted to ſtand in the 
place of the judgment creditors on 
the land, and be paid thereout in 
proportion as the others had exhau ted 
the perſonal eſtate. 399, 490 (N) 


Executoz. See alſo Adminiſtratoz, 
Aſſets, Debts, Heir, Truſt. 


One poſſeſſed of a term for years, de- 
viſes it to 4. for life, remainder to 
the heirs of A. it ſeems this ſhall, on 
A.'s death, go to his executor, and 
not to his heir. 29 

A woman having a baſtard, leaves a 
perſonal eſtate to her executor in truſt 
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for the baſtard, who dies inteſtate, 
without wife or iſſue. The executor 
brings a bill againſt one who has 
part of this perſonal eſtate in his 
hands; the defendant demurs, be- 
cauſe the attorney general and the ad- 
miniſtrator are not parties; the de- 
murrer diſallowed, for that the ex- 
ecutor has the legal title, and conſe- 
quently may ſue for the eſlate. Page 
In the like caſe, it ſeems, that an ao 
ecutor, though a bare trullce, and 
though there be a reſiduary legatee, 
way ſue for the perſonal eltate in 
equity as well as law, unleſs the 
cej/uy que truſt will oppoſe it. 34 
here an executor has an expreſs legacy 
for his care and pains, though tlie 
next of kin has alſo an expreſs legacy, 
yet the ſurplus ſhall be diſtributed, 
eſpecially if ſuch ſurplus was intended 


to be diſpoſed of. 43 | 


Where an infant executrix, under ſeven- 
teen marries an huſband of full age, 
this does not determine the admi-— 
niſtration. 88 

An executor in truſt is not a good wit- 
neſs for his ceffuy que tut, as he is 
liable to be ſued by creditors, and 
to anſwer coſts. _ 

A. dies indebted by one bond to B. 
and by another bond to C. and leaves 
B. executor, who intermeddles with 
the goods, and dies before probate ; 
2s. As B. mignt have retained the 
goods in his hands, his executors 
have not the ſame power ? 183 

Any voluntary bond is good againſt an 
executor, but to be poſtponed to a 
ſimple contract debt. 222 

The court never allows an executor for 
his time and trouble, eſpecially where 
there ie an expreſs legacy for his 
pains, Sc. neither will it alter the 
caſe, that the executor renounces, 
and yet is aſſiſting to the executor- 
ſhip; nor cven though it appears 
that the executor has deſerved more, 
and benefited the truſt, to the pre- 
judice of his own affairs. 249 

Where there are two cxecutors and one 
renounces, he is {lll at liburty to ac- 


| 


cept of the executorſhip ; cus, where 


both renounce. Page 251 
Though in this matter, the common 
lawyers differ from the civilians, the 
latter holding, that a renunciation 
once made, though only by one of 
them, 1s peremptory. ibid, (N) 
An executor in truſt who had no legacy, 
and where the execution of the truſt 
was likely to be attended with trou- 
ble, at firſt refuſed, but afterwards 
agreed with the reſiduary legatces, in 
conſideration of 100 guinras, to act 
in the executorſhip, and he dying be- 
fore the execution of the truſt was 
compleated, his executors broupht a 
bill to be allowed theſe 100 guineas 
out of the truſt money in their hands; 
but the demand was diſallowed, 251, 
2% (N) 

An executor, adminiſtrator or truſtee, 
buys in or compounds debts, Sc. it 
ſhall enure to the benefit of the tel- 
tator, c 252 (N) 
At common law,” and before the ſtatute 
of frauds, Sc. if a man granted a 
rent to A. his executors and aſſigns, 


during the life of B. and afterwards 


the grantee had died, leaving an ex- 
ecutor, but no aſſignee, the executor 
ſhouN not have had the rent, in re- 
gard it being a freehold, the ſame 
could not deicend to an executor, 
But now ſince the ſtatute of frauds, 
Sc. if a rent be granted to A. for the 
life of B. and 4. die, living B. A.'s 
executors, Sc. ſhall have it during 
the life of B. 264 (N) 
If there be two executors, who. are alſo 
reſiduary legatees, and one of them 
for a valuable conſideration aſſigns 
part of his u to A. and after- 
wards for a valuable conſideration 
aſſigns his whole i to the other 
executor ; if both are but t en 
action, the firlt aſſignment muſt take 
place. 308 
An executor, adminiſtrator or truſtee 
for an infant, neglects to ſue within 
ſix years; the ſtatute of limitations 
ſhall bind the infant. 309 
A term aſſigned by an executor, in trult 
to attend the inheritance, ſhall, in 
equity, 
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equity, follow all the eſtates created 
out of it, and all incumbrances ſub- 
fiſting upon it; but the term being 
by this means become not aſſets at 
law, the executor who aſſigned it, is 
liable to the creditors, as for a e- 
vaſtawit. Page 330 
4. covenants for himſelf and his heirs, 
that a jointure-houſe ſhall remain to 
the uſes in the ſettlement : the join- 
treſs cannot bring a bill againſt the 
heir for a performance, without mak- 
ing the executor a party. 331 
Though in a bill brought by a mort- 
gagee againſt the heir to forecloſe, the 
executor of the mortgagor need not be 

a party, and why. 333 (N) 
Where the will does not require that the 
executor ſhall give ſecurity, it is not 
uſual for the court to inſiſt on it, 
until ſome miſbehaviour ; but where 
one by will charged the refidue of 
his perſonal eſtate with 4o/l. per ann. 
to his wife to be paid quarterly, the 
executor was ordered to bring before 
the maſter ſufficient in bonds and ſe- 
curities to anſwer this annuity. 335 
The ſpiritual court has no power to re- 
quire ſecurity of an executor for a 
due adminiſtration of the aſſets. 
337 (N) 

Where an executor before probate files 
a bill, and afterwards proves the 
will; ſuch ſubſequent probate makes 
the bill a good one. 351 
A choſe en action (as a bond) cannot 
pals by delivery in nature of a donatio 
cauſs mortis, in regard it muſt be 
ſued in the name of the executor. 
358 

Though, generally ſpeaking, an ex- 
ecutor or truſtee compounding or re- 
leaſing a debt, muſt anſwer for the 
ſme; yet if it appears to be for the 
benefit of the teſtator's eſtate, it is an 
excuſe. 381 
Where an executrix of 4. who was 
greatly indebted to divers perſons in 
debts of different natures, being ſued 
in chancery by ſome of them, ap- 
peared and anſwered immediately, ad- 


mitting their demands, (ſome of the 


Plaintiffs being her own daughteis) 


and others of the creditors ſued the 
executrix at law, where the decree 
not being pleadable, they obtained 
Judgments; yet the decree of the 
court of chancery being for a juſt 
debt, and having a real priority in 
point of time, was preferred in the 
order of payment, and the executrix 
protected and indemnified in obeying 
ſuch decree, Page 402 (N) 


— 


See more of Surplus and Refiduary Lega- 
tees, under Legacy. 


Expolition of Wozds. See alſo De⸗ 
vile, Will, 


One ſeiſed of lands in fee in A. and poſ- 
ſeſſed of a term for years in B. de- 
viſes all his lands, tenements and real 
eltate in A. and B. to J. S. and his 
heirs; this will not paſs the term, 
eſpecially if there be another clauſe 
in the will which diſpoſes of the per- 
ſonal eſtate. 26 

A. has two ſons B. and C. and on the 
marriage of B. A. ſettles part of his 
lands on B. in tail; and 4. being 
ſeiſed in fee of the reverſion of theſe 
lands, and of other lands in poſſeſſion, 
deviſes all his lands and heredita- 
ments, not otherwiſe by him ſettled or 
diſpojed of ; the reverſion in fee ſhall 
paſs. 56 

One deviſes all his lands in A. B. and 
C. and el/xwhere. The teſtator has 
lands in A. B. and C. and. lands of 
much greater value in another coun- 
ty; the lands in the other county 
ſhall paſs by the word e//ewhere, 61 

A will began, As to all my wordly 
« eſtate, my debts being firſt paid, 
« I give, Sc.“ the real eſtate held 
liable to the debts, nothing being de- 
viſed, till the debts ſhould be paid. 

91, 359 
| Deviſe of all of one's houſhold goods 
| and other goods, plate, Sc. to A. the 

| reſidue of my perſonal eſtate to B 
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the ready money and bonds do not 
paſs by the word geeds, tor then the 
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bequeſt of the reſidue would be void. 
Page 112 

Deviſe to ſuch of the children of A. as 
ſhall be living at his death. A. has 
iſſue B. who becoming bankrupt, gets 
his certificate allowed, after which 
A. dies ; this contingent intereſt in 
the bankrupt is alignable by the com- 
miſſioners, the words of the 13 Eliz. 
empowering them to aſſign over all 
that the bankrupt [himſelf] mighr 

| depart withal, and here the bankrupt 
might have releaſed this contingent 
intereſt. Beſides, the later ſtatutes 
concerning bankrupts mention the 
word poſſibility. 133 

How in an injunction the words Licebit 
autem (for the defendant in equity) 
placitum ad communem legem poſtulare, 
& ad triationem inde procedere, © pro 
defettu placiti judicium intrare, are to 
be underſtood. 146 

See alſo the note ſubjoined. 

One by will deviſes that all his debts 
and legacies ſhall be paid out of his 
perſonal eftate, and if that not ſuffi- 
cient, then that his executor within 
twelve months after his deach, ſhall 
ſell or mortgage ſo much of -his real 
eſtate as ſhall ſuffice for that purpoſe, 
and (inte aÞP) gives a legacy of 
ioool. to J. S. who dies within a 
year, and the perſonal eſtate 1s not 
ſufficient; this is a veſted legacy, and 
ſhall be paid to the executor of J. S. 
the legatee, though charged upon 
land; for the words within twelve 
months, denote the ultimate time, but 

the executor may pay it ſooner. 172 

Deviſe to A. until B. ſhall attain forty 
years; B. dies before forty; A.'s 
eſtate ceaſes. Secus, if the deviſe to 


— 


A. be made a fund to pay debts or 


portions, which cannot be raiſed, 


until B. ſhall have attained his age 
of forty; in which caſe the word ſoa/l 


is taken for /5ald. 176 


Deriſe to my ſon A. for life, remainder 


to his firſt ſon in tail male, remainder | 
to his ſecond, third, fourth and fifth 
ſon ſucceſſively, without ſaying for 
what eſtate, er any words tantamount. 
A. has two ſons, the former of whom 


dies in his life-time ; the ſ. 
ſhall have an eftate-tail, — 4 = 
fer at his father*s death. age 178 
One makes his wife his /ole heir;fe cad 
executrix of all his real and perſonal 
eftate, to ſell and diſpoſe thereof at her 
pleaſure to pay his debts and legacie; 
and gives his brother (who was his 
next of kin and heir) 5/. the wiſe 
has che reſidue to her own uſe, and 
not as a truſtee. 193 
Money articled to be laid out in laid 
and ſettled on the huſband and wiſe ; 
and iſſue, remainder to the huſband 
in fee, will, in caſe there js no iſſue, 
paſs by the huſband's deviſe of his 
real eſtate, though the money was 
never laid out; but this muſt be un. 
derſtood, provided it be the inten- 
tion of the party that it ſhould paſs 
as ſuch; for if it appears to have 
been his intention to paſs it as per- 
ſonal eſtate, by deſcribing it as ſo 
much money agreed to be laid out in 
land, it will then paſs as perſonal 
eſtate, and by a will not atteſted by 
three witneſſes ; ſo that this ſeems to 
depend on the intention of the party, 
without whoſe particular interpoſition 
it is, primd facie, land, and will be- 
long to the repreſentative of the real 
eſtate. 221, 222 (N) 
Where a plea is ordered to ſtand for an 
anſwer, it muſt be intended a ſuffi- 
cient anſwer and conſequently the 
plaintiff cannot except to it. 239 
The words, * 7 deviſe all my temporal 
*© eftate,”” the ſame as *©* d all 
« my <orldly eftate,” ard paſs a ſee; 
and this is the plainer, where it is 
afterwards ſaid, all the reſt of my 
real eſtate, the word rs/ being a term 
of relation. 295 
If I deviſe all my lands and heredita- 
ments in Dale, and have a manor in 
Dale; the manor, as it is an here- 
ditament in Dale, will paſs; but if 
I have a manor in Dale, and also 
land there which is not parcel of the 
manor, it is a queltion whether the 
manor will paſs by a deviſe of all my 
lands. 323 
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If I have freehold and copyhold lands 
in Dale, and deviſe all my lands and 
hereditaments in Dale to pay my 
debts ; only my freehold ſhall paſs, if 
that be ſufficient; /ecus, if I have 
ſurrendered my copyhold to the uſe 
of my will. Page 322 

One by will gives all his houſehold 
oods and implements of houſehold ; 
the malt, hops, beer, ale and other 
victuals in the houſe, do not paſs; 
but the clock, if nor fixed to the houſe 
ſhall paſs; but not the guns or 
piſtols, if uſed as arms in riding or 
ſhooting game. 334 

One has no land in 4. but has tithes 
there, and deviſes all his land in 4. 
the tithes, as they are iſſuing out of 
the land and part of the profits 
thereof, ſhall paſs. 386 

One with lemon juice takes out a re- 
ceipt written on the inſide of a bank 
note, but called an indorſement; 
this held to be raſing an indorſement 
within 8 9 . 3. cap. 19. ed. 36. 
and to be felony without clergy. 

419 

If there be a proper known word to ex- 
preſs a thing by, no deſcription, 
though with an Agi, ſhall be ſuffi- 
cient, 433 (N) 

What is meant by a clerk convict. 444 

In what caſes, and under what circum- 

ſtances, an affirmative law, without 
negative words, may repeal, or take 
away the force of a former law. 

49! 


Extent. 


Where a judgment was given to a papiſt, 
it was determined he could not extend 
the land, fince that would give him 
an intereſt in the land, contrary to 
the expreſs words of 11 & 12 , 3. 
cap. 4. 46 (N) 

If the wife has a judgment, and it 1s 
extended upon an elegit, the huſband 
may aſſign it without a conſideration. 
So if a judgment be given in truſt for 
a feme ſole, who marries, and by 


| of the land extended, the huſband 
may aſſign over the extended intereſt ; 
and by the ſame reaſon, if the feme 
has a decree to hold and enjoy lands, 
until a debt due to her is paid, and 
ſhe is in poſſeſſion of the_land under 
this decree, and marries ; the huſ- 
band may aſſign it without any con- 
ſideration; for it is in nature of an 
extent, Page 200 


Extinguichment, oz Merger. 


A. is a copyholder in tail, the lord 
grants the freehold of the copybold 
to him in fee ; the copyhold, though 
intailed, is extinguiſhed, 9 
Quere autem, If A. be a copyholder in 
tail, remainder to 7, in tee, and A. 
takes a grant from the lord, of the 
freehold to him and his heirs, and 
dies without iflue ; is not B. in whom 
there was once a veſted remainder in 
fee of the premiſes, intitled to the 
ſame ? * 10 N) 
Where one has a term for years as ex- - 
ecutor, and afterwards purchaſes the 
inheritance, without having aſſigned 
the term; the term is not hereby 
merged, leit it thould occaſion a de- 
vaſt a vit. 329 (N) 


Faitozs. 


F I ſend goods to a factor to diſpoſe 
1 of for my uie, and he becomes a 
bankrupt, theſe goods are not liable 
to the debts of tuch bankrupt. 185 
A trader in Lenden having morey of 
FJ. S. (who refided in H nd) in 
his hands, bought South Ser Stock, as 
factor for J. S. and took che ſtock in 
his own name, but entered it in his 
account book, as bought for J. S. 
after which the trader became a bank - 
rupt; this truſt ſtock not liable to 
the bankruptcy. 187 (N) 


Brokers or factors who act for their 


conſent of her truſtees is in poſſeſſion 
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Capacities, Page 279 | of clergy, and ſentenced to be tranſ. 
; ported for ſeven years, continues a 

felon, till actual tranſportation and 

Father and Child. ſervice, purſuant to the ſentence; 


A father intruſts his heir apparent, then |' 


an infant, to the care of a ſervant. 
The heir comes of age; the ſervant 
takes a bond from the heir, which 
bond is ſecreted from the father, and 
the heir has not wherewithal to pay 
the bond ; equity will ſet the bond 
aſide, as obtained by fraud, and a 
breach of truſt. 129 
The guardianſhip of a child does by the 
law of nature belong to the father, 
who is at liberty, in a peaceable 
manner, to take him wherever he 
finds him. 154, 155 
The father is the proper judge of what is 
a ſit proviſion for his child, for which 
reaſon the court of chancery will ſup- 
ply the want of a ſurrender of a copy- 
hold deviſed by a father to his child, 
notwithſtanding he has otherwiſe pro- 
vided for him. 284, 285 


Fee-flmple and Fee tail. See 
; Eſtates. 


Felony. See alſo Outlawry. 


Where the huſband was attainted of fe 
lony, and pardoned on condition ot 
tranſportation ; and afterwards the 
wife became intitled to ſome perſonal 
eſtate as orphan to a freeman of 
London; this perſonal eftate was de- 
creed to belong to the wife as to a 
feme ſole. 37 

A bill in equity lies not to compel the 
performance of an agreement to pay 


anoney in conſideration of having| 


ſtifled a proſecution of felony. 279 
One with lemon juice takes out a re- 
c2ipt written on the inſide of a bank- 
note, bnt called an indorſement ; 
this held to be raſing an indorſe- 
ment within 8 & g 3. cap. 19. 
ct. 36. and to be felony without 
benefit of clergy. 419 


Where the indictment has 


and if a ſtranger aſũſt ſuch felon con- 
vict, being in cuſtody under ſentence 
of tranſportation, to eſcape out of 
priſon, (provided it be ſuch an afiſt. 
ance as in law amounts to a receiving, 
harbouring, or comforting ſuch fe. 
lon) ; the perſon aflifting is acceſſary 
to the felony after the fact; but then 
in the indictment for this laſt offence, 
it muſt be charged, that the offender 
had notice of the other felony or con. 
viction. Page 439 
not well 
charged a felony, nor the ſpecial 
verdict certainly found any uvon the 
facts therein ſtated, and conſequent- 
ly it is uncertain, whether the pri- 
ſoner be guilty of any felony at all; 
or only ot a miſdemeanor ; or where 
in ſuch caſe the priſoner demurs to 
the indictment ; in all theſe caſes the 
judgment given muſt be a judgment 
of acquittal ; but this will be no bar 
to another indictmeat conſtituting a 
different offence, 499 


See Waron and 


Feme Covert. 
4 Feme. 


Fiezi Facias. See Execution. 


Fine. 


By marriage articles money 1s agreed to 
be invelted in a purchale, and 
ſettled on A. in tail, remainder to 
A. in fee. A. has neither wife nor 
iſſue, and might by a fine only dil- 
poſe of the lands if ſettled ; yet the 
Lord King would not order the money 
to be paid to A. d fortiori not, if 
there had been wife or iſſue. 13 

But this is contrary to the opinion of 
the Lord Macclesfield, and (as it is 
preſumed) to the preſent prrctice. 

14 (N) 


The 
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The levying a fine is a thing of time, 
in regard of the many offices through 
which it is to paſs; and the writ of 
covenant is to be under the great 
ſeal ; by which means the tenant in 
tail may be prevented from levying 
ſuch fine, though ever ſo much in- 
tended by him. Page 14 (N) 

A. and B. tenants in common of lands 
in fee; A. deviſed his moiety in fee; 
after which 4. and B. made parti- 
tion by deed and fine, declaring the 
uſe as to one moiety in ſeveralty to 
A. in fee, and as to the other moiety 
in ſeveralty to H. in fee. Certified 
by the judges of B. R. with whom 
the Lord Chancellor concurred, that 
the will of 4. was not revoked by 
the deed, and fine levied in purſuance 
thereof. 169, 170 (N) 

Where the huſband for a valuable con- 
ſideration, covenants that his wife 
ſhall join with him in a fine; equity 
will enforce a performance of ſuch 
covenant. 189 

Nuccre autem, If it can be made appear 
to have been impoſſible for the huſ- 
band to procure the concurrence of 


his wife, (as ſuppoſe there are oifter- | 


ences between them) and the huſband 
offers to return all the money with 
intereſt, and to anſwer all the da- 
mages, whether in ſuch a caſe equity 
would not diſcharge the huſband from 
his agreement ? 189 (N) 
A fine and five years non- claim held, 
in favour of a purchaſer, to bar a 
truſt term though the ceftuy gue er 
was in infant. 310(N) 
Lands are deviſed to A. and B. and to 
the heirs of the ſurvivor, in truſt to 
ſell; though the inheritance be in 
abeyance, yet the truſtees by a fine 
may make a good title by eſtoppel. 


373 


Fine ſur Conceſſeruat. 


A church leaſe for three lives was de- 
viſed to A. for life, remainder to g. 
her huſband for life, remainder to 
the firlt and every other ſon of B. by 
A, in tail, remainder to the heirs fe- 


male of B. by 4. in tail, remainder 
to the right heirs of 4. B. died, 
whereupon his ſon C. (whom he had 
by 4:) brought his bill, praying, that 
the leaſehold premiſes (ſome of the 
lives whereby the ſame were held be. 
ing dropt) might be renewed and 
ſettled on A. for life, remainder to 
the plaintiff and his heirs ; the court 
ordered that a fine far conceſſerunt 
ſhould be levied by A. and C. and 
that by a proper conveyance of leaſe 
and releaſe the premiſſes ſhould be 
conveyed in truſt to A. for life, re- 
mainder to the plaintiff C. and his 
heirs, Page 266 (N) 


Fine relating to Copyholds, See Copp- 
hold. 


Flcet Pꝛiſon. 


One who has been a priſoner in Newgate 
for debt, but afterwards removed to 
the Fleet, is excommunicated ; the 
Court of Chancery will not order the 
curſitor to make out the writ of c- 
communicato capiendo to the warden of 
the Flzez; but the writ may be di- 
reed to the ſheriff, who may return 
a non eft inventus, on Which return the 
court of B. R. may grant an habeas 
corpus to bring up the priſoner, and 
thereon charge him with an excommu- 
nicato capiendo. 55 

The Court of Chancery ſends attach- 

ments to the warden of the Fleet. 

ibid. 


Fozecloſure. See Moztgage. 
Fozcign Courts. See Courts. 


Fozfeiture. 


Baron and feme defendants to a bill. 
The feme muſt anſwer, notwith- 
ſtanding her anſwer cannot be read 
againit her buiband; but the feme 
is not bound to anſwer any bill that 
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may ſubje& her to a forfeiture, tho” 
her huſband has ſubmitted to anſwer. 
Page 238 

A defendant not bound to anſwer what 
tends to accuſe him of maintenance, 
or ef buying pretenſed rights within 
the ſtatute of 32 H. 3. cap. 9. ect. 2. 
375 


Fraud, Colluſſon, Covin, Jmpoſl= 
: tion. See allo Deeds. 


A decree gained by fraud may be ſet 
alide by petition only. 111 
A father intruſts his heir apparent, then 
an infant, to the care of a ſervant; 
the heir comes of age; the ſervant 
takes a bond from the heir, which 
bond is ſecreted from the father, and 
the heir has not wherewithal to pay 
the bond; equity will ſet aſide the 
bond as obtained by fraud, and a 
breach of truſt. 2-50 
A weak man gives a bond ; if it be at- 
| tended with no fraud, c. equity 
will not ſet it aſide merely for the 
weakneſs of the obligor, if he be 
compos mentis. 130 
The having been in drink, is not any 
© reaſon to relieve a man againſt any 
deed or agreement gained from him 
when in thoſe circumſtances, for this 
were to encourage . drunkenneſs ; 
fecns, if through the management or 
contrivance of him who gained the 
deed, Oc. the party from whom it 
was gained was drawn in to drink. 
130 (N) 
A bill in equity lies to compel the per- 
formance of an agreement to ſtop a 
proſecution at law for a fraud. 279 
Fraud cogniſable in equity as well as 
at law, ibid. 


The firſt mortgagee permits the mort. 


gagor to keep the title deeds, and 
the mortgagor ſhewing a fair title, 
mortgages the premiſſes to a ſecond 
mortgagee, to whom he delivers the 
deeds; the firſt mortgagee is acceſ- 
lary to the drawing in ot the ſecond, 
and ſhall not compel the delivery of 


the writings from him without pay. 
ing him his mortgage money. P. 280, 

2 
A hond or mortgage is good 2 
of a debt; but in caſe fraud appears, 
the obligee, Sc. ought to prove ac- 
tual payment. 289 
A ſubſequent deliberate act confirming 
an ER bargain, when the 

party is fully informed of every thin 
and under no fraud, nor — 
ſhall make the bargain good. 294 
If a man deviſes lands in fee to B. who 
dies in the life of the teſtator, and the 
teſtator's heir taking it that the heir 
of B. is intitled, for a trifling con- 
fideration conveys and confirms the 

eſtate to him ; equity will relieve. 

I 
A. by his intereſt with the —— 
ers of exciſe, gets an office in that 
branch of the revenue for B. who in 
conſideration thereof gives a bond to 
A. to pay him 10 J. per annum as long 
as B. enjoys the place; equity will 
relieve againſt the bond. 391 


Freehold. See Matters controverted 
between the Heir and Executor, ander 
title Heir, Beal Eſtate, Perſonal 
Eſtate. | | 


A truſtee or executor cannot change the 
nature of the truſt eſtate, by turning 
a leaſe for years into a freehold. 100 
Though a freehold be not diſtributable 
in the ſpiritual court, it is in equity. 
102 
Where a man makes his will and after- 
wards purchaſes a freehold, ſuch 
eſtate cannot paſs by the will made 
by the purchaſe, without a new pub- 
lication. | 170, 171 
At common law, and before the ſtatute 
of frauds, if a man had granted a 
rent to A. his executors and afſigns, 
during the life of B. and afterwards 
the grantee had died, leaving an ex- 
ecutor, but no aſſignee, the executor 
ſhould not have had the rent, in re- 


gard 
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gard it being a freehold the ſame 


could not deſcend to an executor. 


Page 264 (N) 
Freehold d:ſcendible. See Octupant. 
Gavelkind. 


HERE lands of the nature of 
gavelkind are in ſettlement, the 
unſettled reverſion continues part of 
the old eſtate, and ſhall deſcend in 
gavelkind. | 63 


Goods, and what paſſes by the De: 
viſe thereof, ſee Expoſition of 
(aozds. 


Grant, 


One ſeiſed in fee of a manor, grants a 
rent out of it to a charity for the ſup- 
port of ſeveral poor perſons, and 
afterwards grants the manor in fee 
to J. S. the nomination of the poor 
perſons belongs to the heir of the 
grantor, and does not paſs with the 
manor. 145 

Things lying in grant, as an advowſon 
ſeem extendible in an egit. 401 


Guardian. See Jnfant, Truſtee, 


4 preſbyterian who had three infant 
daughters brought up that way, and 
had three brothers preſbyterians, made 
his will, appointing his brothers, and 
alſo a clergyman of the church of 
England, guardians to his three 1n- 
fant daughters, and dies, having ſent 
his eldeſt daughter to his next bro- 
ther. The clergyman gets two of 
the daughters into his cuſtody, and 


places them at a boarding-ſchool, |. 


where they were bred according to 
the church of Exg/and, and brought 
his bill to have the eldeſt daughter 
placed out with the other daughters. 
The three brothers that were preſby- 


terians brought their bill to have the 
two daughters delivered to them ; the 
court declared no proof out of the 
will ought to be admitted in the caſe 
of a deviſe of a guardianſhip, any 
more than in the caſe of a deviſe of 
land, , Page 51 
A guardian cannot alter the nature of 
the infant's eſtate, by turning the 
perſonal into a real eſtate, £7 econverſo. 


100 
One through a great age being deprived 
of his memory, and almoſt become 
non compos, was admitted to anſwer by 
his guardian, the demand in queſtion 
being but ſmall. 111 (N) 
The marrying an infant ward of the 
court of chancery, is a contempt, 
though the parties concerned in ſuch 
marriage had no notice that the in- 
fant was a ward of the court; all acts 
of the court, as the commitment of a 
ward ſhip, and in a cauſe depending, 
to be «oh notice of by every one at 
his peril. 116, 117 
So where one not a freeman of Londoz 
married a city orphan, though it did 
not appear the party had any notice 
of his wife's being a city orphan, yet 
he was held puniſhable by the coure 
of orphans. 118 (N) 
The guardianſhip,of the child does by 
the law of nature belong to the fa- 
ther; and the right thereto cannot 
be taken from him by any other per- 
ſon's giving a legacy though never ſo 
great, and the father is at liberty to 
take ſuch child wherever he can meet 
with him, though not by force. 
154» 15S 
2rere is concerning the proper remedies 
for the recovery of a ward, ſuch as 
the writ of raviſhment of ward, 9+ 
mine replegiands, and habeas corpus 3 
and whether, if a perſon be brought 
into court by virtue of the latter, and 
declares he is under no force, the 
court will deliver him into the cuf- 
tody of another. 154 (N) 
Whether the writ of cje247one erftodie be 
not the moſt proper method whereby 
to try the right of guardianſhip, 
ibid. (N) 
An 
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An infant's anſwer cannot be given in 
evidence againſt him, becauſe the 
guardian and not the infant, is ſworn 
to ſuch anſwer. Page 237 

Alſo the /ubpzena to hear judgment mult 
be ſerve. on the guardian. ibid. (N) 
If the in ant plaintiff's guardian or 
ochein amy neglects to put in a re- 
plication to a defendant's anſwer ; 
Buere, Whether ſuch anſwer ſhall be 
read and admitted to be true, though 
never ſo detrimental to the infant's 
inheritance? 237 (N) 

An allowance of maintenance to a guar- 
dian muſt be in regard to what the 
infant then had, and not to what falls 
in afterwards. 368 


Habeas Cozpus. See Writ. 


Deir and Tnceſtoz. See alſo Execu- 
toz, Parties, Reſulting Tru/?. 


NE binds himſelf and his heir in 

| a bond, and mortgages ſome lands, 
of which he is ſeiſed in fee, for more 
than the value; the heir has 200/. 
for joining in a ſale of the premiſſes; 
this 200/7. held not to be aſſets. 10 
One has two ſons 4. and B. and three 
daughters, and deviſes his lands to 
be ſold for payment of his debts; and 
as to the monies ariſing by ſale after 
debts paid, he gives 200/. thereout 
to his eldeſt ſon A. at twenty-one, 
the reſidue to his four younger chil- 
dren equally; 4. the eldeſt dies be- 
fore twenty-one; this 2007. ſhall go 
to the heir of the teſtator. 20 
The heir the univerſal repreſentative of 
his anceſtor, and not to be diſinhe- 
rited by doubtful words. 61 
In a deviſe of lands to pay debts, if the 
creditors bring a bill to compel a ſale, 
the heir is generally to be made a 
party; ſecus in the caſe of a truſt cre- 
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If a copyhold be mace liable to pay 
debts, and the charge being but 
equitable, the legal eſtate of the 
copyhold deſcends to the heir, in a 
bill brought by. the creditors praying 
a ſale, it ſeems neceſſary to make the 
heir -a party, otherwiſe the legal 
eſtate of the copyhold cannot be con- 
veyed to a purchaſer; but in caſe it 
appears that the heir at law has, 
ſince the teſtator's death, conveyed 
away all the copybold, then the 
grantee of the heir being capable of 
conveying to the purchaſer, it may 
not be neceſſary to make the heir a 
party. Page 97 (N) 

A father intruſts his heir apparent, then 
an infant, to the care of a ſervant. 
The heir comes of age; the ſervant 
takes a bond from the heir, which 
bond 1s ſecreted from the father, and 
the heir has not wherewithal to pay 

the bond; equity will ſet aſide the 
bond, as obtained by fraud. 129 

Heirs, when of age, are under the care 

of equity, and then want it moſt, 

the law taking care of them till that 

time. 131 

One ſeiſed in fee of a manor, grants a 

rent in fee out of it, as a charity. for 

the ſupport of ſeveral] poor perſons, 
and afterwards grants the manor to 

J. S. in fee; the nomination of the 

poor perſons does not go with the 

manor, but belongs to the heir of the 

grantor. 145 

Though by the ſtatute of frauds an 

eſtate to a man and his heirs tor three 

lives 1s made liable to pay debts, yet 
it is only ſuch debts as bind the heir. 
166 

One articles to buy land, and the title 

is under a will not proved in equity 

againſt the heir; yet in ſome caſes 
equity will compel the purchaſer to 

accept the title. 190 

Money agreed to be laid out in land 

ſhall be taken as land, and go to the 

keir; and no difference where the 
money thus agreed to be Jaid out and 


ated by deed to pay debts. 92 


ſettied, is depoſited in the hands of 
trultees, 


A Table of the Principal Matters. 


truſtees, and where it remains in the 
hands of the covenantor. Page 211 
One deviſes a rent-charge to be fold to 
y legacies amounting to Soo /. and 

if the rent-charge ſhould fell for 
1000/. the teſtator gives a further 
legacy of 2co/. the rent-charge ſells 
for above 8oc/. and leſs than 1000/. 
what exceeds the 800 J. ſhall belong 
to the heir as a reſulting truſt. 252 

A mortgagor in fee died, and the mort- 
gagee bought in the mortgagor's 
wite's right of dower; decreed that 
the heir of the mortgagor, on his 
bringing a bill to redeem, ſhould 
have the benefit of it, ihid, (N) 
Where the heir is totally diſinherited, 
equity will not ſupply the want of a 
ſurrender of a copyhold in favour of 

a younger child. 284, 285 
But a ſlight equity for an heir to ſay he 
wants the deeds and writings, unleſs 
he claims under ſome deed of intail, 
concealed from him by the defendant. 
296 

In a bill brought by a mortgagee to 
forecloſe, it is ſufficient to make the 
heir only of the mortgagor a party. 
333 (N) 

Although there be no covenant or bond 
in a mortgage, yet the heir of a mort- 
gagor ſhall compel an application of 
the perſonal eſtate in exoneration of 
his land. 358 
One dies indebted by bond, and ſeiſed 
in fee of divers lands, part of which 
he deviſes to J. S. and other part he 
permits to deſcend to his heir; the 
lands deſcended ſhall in the firſt place 
be liable to pay, the bond debts. 
367 

Auære autem, Whether if the teſtator 
had deviſed any part to the heir, the 
other deviſee muſt not have contri- 
buted pro rata ? ibid. (N) 
In the caſe of lands in fee deſcending 
on an infant, the parol ſhall demur 
in equity as well as at law. 368 
An heir at law is made a defendant, and 
infiſts on his title; he ſhall have his 
coſts though it goes againſt him; 
but if an heir at law be plaintiff, 
and miſcarries in his ſuit, he ſhall not 


have coſts; but on his ſuit appearing 
to be groundleſs, he ſhall pay coſts. 


Page 373 


Matters controverted between the heir and 
Executor. See alſo Executoz. 


A. covenants for himſelf and his heirs, 
that he will purchaſe lands, and ſettle 
the ſame on himſelf for life, remain- 
der to his wife for life, remainder to 
his firſt, Wc. ſon in tail, remainder 
to himſelf in fee; equity will compel 
the executor to lay out the money, 
though the heir be both debtor and 
creditor. 224 

Every mortgage, though without any 
covenant or bond to pay the money, 
implies a loan, and every loan im- 
plies a debt; therefore an heir of a 
mortgagor ſhall compel an applica- 
tion of the perſonal eftate to pay off 
a mortgage, notwithſtanding there 
was no covenant, c. from the mort- 


gagor. 358 


Catching Bargains. 


A. having 5001. given him by his uncle, 
in caſe he ſhould ſurvive the teſtator's 
wife, ſells it for 100/. to be paid 
by 5 J. per ann. but that if the teſta- 
tor's wife ſhould die before A. and 
the legacy become due, in ſuch caſe 
the reſt of the money to be paid with- 
in a year then next. A. does ſur- 
vive the teſtator's wife, and knows 
the legacy was become due to him, 
and being fully appriſed of the whole 
fact, confirms the bargain ; he ſhall 
be bound thereby. 290 

Though had all depended on the firſt 
aſſignment, the court would have ſet 
it aſide, as being an unreaſonable 
advantage made of a neceſſitous man. 

294 

An heir of about twentysſeven —— 
age, and who had a commiſſion in 
the guards, borrowed 500/. on con- 

dition to pay 1c007. if he ſurvived 
his father and father-in-law; but — 


3 
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he died before his father and father- 
in-law, then the lender to loſe the 
5001. The heir ſurvived his father 
and father-in-law, and was relieved, 
though after he had paid the money, 
it being for fear of an execution. 
Page 292 (N) 

Unreaſonable rgains made with an 
heir in his fatlic7”s life-time, relieved 
againſt, and why, - | 293 


Yoketide, Yocday oꝛ Hottide. 


From whence derived, and what it ſig- 
nifes. 17 (N) 


Yotchpot. See Diſtribution, Loudon. 


6—— 


Ideot and Lunatick. 
HE court allowed the profits of 


the lunatick's eſtate to the com- 
mittee ſor the maintenance of his per- 
ſon. The lunatick dies, his admini- 
ſtrator brings a bill for an account of 
theſe proſits; the committee pleads 
this order of court of the allowance of 
the profits for the lunatick's main- 
tenance; the plea ordered to ſtand 
for an anſwer; but the court declared 
they would not relieve without groſs 
fraud. 104 
No appeal lies from an order or decree 
of the Lord Chancellor, or Lord 
Keeper, touching ideots or lunaticks, 
to the houſe of Lords, but only to the 
King in council. 108 
The King's grant of a lunatick's eſtate 
without account is void; but the 
King, or the Lord Chancellor, may 
allow ſuch a yearly maintenance to a 
lunatick, as amounts to the clear 
yearly value of the lunatick's eſlate. 
1:0 

The cuſtody of a lunatick may be granted 
to a feme covert, though ſte be not 
ſui juris, but under the power of her 
hutband. 


111 (N) 


One through great age being deprived 
of his memory, = — — 
non cum pos mentis, was admitted to an- 
ſwer by his guardian, the thing in 
queſtion being but ſmall; but had it 
been conſiderable, the regular way 
had been to have taken out a com- 
miſſion of lunacy, and have gotten a 
committee aſſigned. Page 111 (N) 

A weak man gives a bond; if it be at- 
tended with no fraud or breach of 
truſt, equity will not ſet aſide the 
bond only for the weakneſs of the 
obligor, if he be compos mentis. 130 

No ſuch thing as an equitable non com- 
pot, if compos at law. ibid. 

By 4 Geo.2. cap. 10. id eots and lunaticks, 
Oc. or their committees, by the 
direftion of the Lord Chancellor, 
Sc, may aſſign over their truſts or 
mortgages, and be ordered to make 
ſuch conveyances in like manner as 
truſtees or mortgagees of ſane memory. 

389 (N) 


Impediments. Sce Limitation, 


Implication. 


Where the words of a deviſe of a leaſe- 
hold would, were it in the caſe of a 
freehold, make an eſtate-tail only by 
implication ; there a deviſe over of 

ſuch leaſehold is good; ſecus, where 
ſuch words would make an expres 
eſtate · tail. 259 


AImpꝛiſonment. See Pilon. 


Incumbzanees. See alſo Securities. 


Where a man purchaſes an eſtate, pays 
part, and gives bond to pay the refi- 
due of the money; notice of an equi- 
table incumbrance before payment of 
the money, though after the bond, is 
ſuſſicient. 307 

A term aſſigned by an executor in truſt 
to attend the inheritance, ſhall, in 


equity follow all the eſtates created 
out 


A Table of the Principal Matters. 


* 


ſubſiſling upon ir. Page 330 


Indictment. 
In all indictments againſt one for being 


acceſſary after the fact, by receiving, 


harbouring, Sc. a felon, it is neceſ- 
ſary to charge, that the defendant 
knew the principal was guilty, or con- 
victed of felony ; and this omiſſion is 
not to be helped by the verdict. 493 
In criminal caſes, though the county be 
in the margin, yet the place where 
the fat is ſuppoſed to be done muſt 
in the indictment be laid in cor” 
predif?, ſecus in civil caſes, 495 
Where the inditment has not well 
charged a felony, nor the ſpecial ver- 
dict certainly found any on the facts 


therein ſtated, or where the judgment | 


is arreſted for defects in the indict- 
ment: this will be no bar to an in- 
dictment charging a different offence. 


499 


Indoꝛſement. 


One with lemon juice takes out a receipt 
written on the inſide of a bank note, 
but called an indorſement ; this 
held to be raſing an indorſement, 
within the 8th and gth of . 3. cap. 
19. ect. 36. and to be felony without 
clergy. 419 


Infant. 


An' executor in truſt for an infant 
cannot change the nature vf the truit 
eltate by turning money into land, or 
e conver ſo. 100 

Marrying an infant ward of the court 
is a contempt, though the parties 
concerned had no notice that the in- 
fant was a ward of the court. 116 

A father left a great perſonal eſtate to 
two infant children, and made his 
wife executrix. A bill was brought 
in the infant's name by a relation, as 


vat of it, and all the incumbrances | 


prochein amy, to call the mother.to an 
account; on affidavit of ſeveral other 
relations, that this ſuit in the infant's 
name was out of pique, and not for « 
the infant's good, the court referred 
it to a maſter, who reporting the 
matter to be fo, the ſuit was ſtayed, 
Page 140 

The deed of an infant not void like that 
of a feme covert, but only . voidable. 
208 

An infant's anſwer cannot be given in 
evidence againſt him, and why. 237 
Qu. If a defendant to a bill brought in 
the name of an infant puts in an an- 
ſwer, and the infant does not reply 
thereto, whether the anſwer muſt not 
be taken to be true? ibid. N) 
A. tenant for life, remainder to B. 
in tail as to one moiety, remainder 
to C. an infant in tail, as to the 
other moiety, remainder over. There 
is timber on the premiſſes greatly de- 
caying ; on a bill brought, praying 
that the decaying timber may be cut 
down; as the infant is intereſted in 
the inheritance, no timber allowed to 
be cut down without the approbation 
of the maiter ; and the infant's moie- 
ty of the money to be put out for his 
benefit. 267 
An executor, adminiſtrator - or truſtee 
for an infant, neglects to fue within 
ſix years ; the ſtatute of limitations 
ſhall bind the infant. 309 
Ia a decree of forecloſure againſt an in- 
fant, though the infant has fix 
months after he comes of age, to 
ſhew cauſe, Cc. yet he cannot ravel 
into the account, nor even redeem, 
but only ſhew an error in the decree. 

2 

On lands in fee deſcending to an in = 
the parol ſhall demur in equity as 
well as at law. 368 
An allowance of maintenance to a guar- 
dian mult be in reſpect to what the 
infant then had, and not to wh: falls 
in afterwards. 368 
The ſtatute of 7 Anz, cap 19. enabling 
infant truſtees to convey, extends 
only to plain and expreſs truſts, not 
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to ſach as are implied or conſtructive 
only. Page 387 
A. owed ſeveral debts, and by his will 
deviſed lands in fee to an infant, 
charged with all his debts and lega- 
cies; the infant not a truſtee within 
the above mentioned act, as to fo 


much of the lands as may ſuffice for | 


the payment of the debts and legacies. 
389 (N) 


[ Anfranchiſlement. See Copphold. 
Inheritance. See Deſcent. 


Injundtion. See alſo Contempt. 


The plaintiff gets judgment in the petty 
bag, after which he is ſtopped by an 
injunction. The year and day pals ; 
the plaintiff, though hindered by the 
injunction, cannot yet ſue out execu- 
tion without a /cire facias. 36 
How the words in an injunction, Li- 
7c cebit autem (for the defendant in 
c equity) placitum ad communem legem 
ve poſtulare, & ad triationem inde pro- 
e cedere, & pro defettu« placiti judi- 
* cium intrare, are to be underſtood. 
146 

Whether if, after ſervice of an injunc- 
tion, the defendant at law puts in a 
frivolous plea to an action of debt on 
a bond, the plaintiff having demur- 


red thereto, and gotten it made | 


concilium, may, after argument, ob- 
tain judgment ? ibid. (N) 
Whether, after ſervice of an injunction 
upon the defendant and his attorney, 
they may deliver a declaration ? 
154d. (N) 

Afidavits allowed to be read for the pa- 
tentee of a new invention, on a mo- 
tion to diſſolve the injunCtion on com- 
ing in of the anſwer. 255 
A. tenant for years remainder to B. tor 
life. A. is doing waſte; B. though 
he cannot bring waſte, as not having 
the inheritance, yet he is intitled to 
an injunction. But if it be waſte of 

a trivial nature, much more if it be 
meliorating waſte, as by building, 
the court will not injoin ; nor if the 


reverſioner or remainder-man in fee 
be not made a party, who poflibly 
may approve of the waſte. Page 
268 (N) 

After a plea put in, there can be no 
motion for an injunction, till the 


plea Is argued, 396 


Inrolment. 


If a decree be obtained and inrolled, 
there is then no remedy but by bil! 
of review. 371 


Intereſt of Money. See alſo tit. 
Legacy, Woztgage. 


Intereſt recovered for a legacy, though 
after a receipt given in full for the 


legacy, and the principal legacy paid. 
126 


Though by a deed 5 J. per cent. per ann. 
was directed to be allowed, yet it ap- 
pearing that the money had been 
placed in the goverament funds, 
which yielded but 41. per cent. the 
court reduced the intereſt to 41. 

227 

Tenant in tail of mortgaged lands not 

bound to keep down the intereſt, as 

tenant for life is, not even though 
the former dies during his infancy, 
and conſequently before it was in his 

wer ta have barred the remainder 


by a recovery. 234, 235 
A legacy out of a rent-charge ſball 
carry intereſt, 254 


In a poor cauſe, to ſave expence, and 
where the matter is clear, the court 
will refer it to the regiſter inſtead of 
a maſter, to compute the intereit or 
arrears of rent. 258 


Interrogatozies. See Depoſition, 
Examination, Witneſs. 


Jointenants and Tenants in Com- 
mon. 


One deviſes the ſurplus of his perſonal 


eſtate to his four executors; this is 
a joint 
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a joint bequeſt, and on the death of | 


one of them, ſhall go to the ſurvi- 
vors, as well in the caſe of a legacy, 
as of a grant. Paze 115 
Five perſons purchaſed 1 Thorock 
levei from the commiſſioners of ſewers, 
and the purchaſe was to them as join- 
tenants in fee ; but they contributed 
rateably to the purchaſe, which was 
with an intent to drain the level, af- 
ter which ſeveral of them died; they 
were held to be tenants in common in 
equity; and though one of theſe five 
undertakers deſerted the partnerſhip 
for thirty years, yet he was let in 
afterwards, and upon what terms. 
158 


Joint and ſeveral. See alſo Bank⸗ 
rupts, and concerning their joint and 
ſeparate Commiſſions. 


If A. and BB. are bound in a bond 
jointly and ſeverally to J. S. he may 
elect to ſue them jointly or ſeverally ; 
butif he ſues them jointly, he cannot 
ſue them ſeverally, for the pendency 
of the one ſuit may be pleaded in 
abatement of the other. 405 

But if two joint traders owe a pa.tner- 
ſhip debt, and one of the partners 
gives a bond as a collateral ſecurity 
tor payment of this debt ; here the 
joint debt may be ſued for by the 
partnerſhip creditor, who may like- 
wiſe ſue the bond given by one of 
the traders. 408 


Iſſue. 


Where the wife ſues the huſband for a 
ſpecific performance of her marriage 
articles, it is no bar to her demand, 
that ſhe has eloped with an adulterer, 
eſpecially if this be not by the huſ- 
band put in iſſue in the cauſe, 269 


Judge and Jury. See alſo Uerdif, 


Jury proper to try the reaſonableneſs of 
a fine ſet on a copyhold eſtate. 
| Page 157 
Where the huſband and wife part vo- 
luntarily, and a child is born durin 
ſuch ſeparation, the child will be legi- 
timate, unleſs the jury find the huſ- 
band had no acceſs. 275 
Where a title depends on the words of 
a will, this is as properly determin- 
able in equity, as by a judge and 
jury at wit prius. 296 


Judgment. see Securities. 
Arreſt of Judgment. 


Where a ſpecial verdi& has not cer- 
tainly found any felony upon the fats 
therein ſtated, and conſequently ic 
is uncertain whether the priſoner be 
guilty of any felony at all, or only 
of a miſdemeanor; or where the jury 
has found a general verdict, that the 
priſoner is guilty, and afterwards 
judgment is arreſted for defects in 
the indictment, in theſe caſes the 
judgment given muſt be judgment of 
acquittal ; but this will be no bar to 
another indictment conſtituting a dif- 
ſerent offence. 499 


Juriſdiftion oꝛ Cogniſance. See alſo 
Courts. 


The Lord Chancellor or Lord Keeper 
has juriſdiction in caſes of ideocy or 
lunacy, not as Lord Chancellor or 
Lord Keeper, but by virtue of a royal 
ſign manual; and from his orders or 
decrees touching theſe matters, no 
appeal lies to the houſe of Lords, 
but only to the King in council. 107, 

108 


See alſo the note thereto jubjoined. 
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Ring. See Pꝛerogative. 


* <8. 


8 
— 


e 


— 


4 
f 
on 
1 
E 
* 
* 
1 
+ 
* 
#* Þ 
C 
4 
wo, 
U 
or 


4 Table of the Principal Matters. 


Laches. 


'A Truſtee forbearing to do what it | 


was his office to have done, ſhall 


not prejudice the ceftuy gue truſt. 
Page 215 


Land-Tax. See Taxes. 


Leaſes. See alſo Efates for Life and 


Years. 


A leaſe renewed by a guardian for an 
infant's benefit ſhall follow the na- 
ture of the original leaſe. 101 

Leaſe of a coal mine to 4. reſerving a 
rent; 4. the leſſee declares himſelf 
a truſtee for five ſeveral perſons, to 
each a fifth. The five partners enter 
upon, work and take the profits of 
the mine, which afterwards becomes 


unprofitable, and the leſſee inſolvent; | 


the cefluy que tru/?s not liable, but for 
the time during which they took the 


profits. 402 
Leaſe and Releaſe. 


An eſtate for three lives is limited to 4. 
and the heirs of his body; A. by leaſe 
or by leaſe and releaſe, may bar the 
heirs of his body as claiming under 
him, but cannot by any act bar B. 265 


Quære thmen. 


Legacy and Legatee. 


Where a legacy is deviſed of a leaſehold 
eſtate to A. for life, remainder to B. 
and the executor aſſents to the deviſe 
to 4. this is a good aſſent to the de- 
viſe over. : 12 

4. by will declares his intention to diſ- 
poſe of his houſhold goods by his co- 
dicil, and deviſes the reſidue of his 

onal eſtate not diſpoſed of, nor 
reſerved to be diſpoſed of by his co 


* gicil, to his wite, whom he mad 


reſiduary legatee, Afterwards the 
* teſtator makes a codicil, and does not 


diſpoſe of the houſhold goods thereb 
the houſhold goods —— go to - & 
reſiduary legatee, but according to 
the ſtatute of Diſtribution, P 40 
Where an executor has an expreſs le- 
gacy for his care and pains, though 
the next of kin has alſo an expreſs 
legacy, yet the ſurplus ſhall go ac- 
cording to the flatute of Diſtribution; 
eſpecially if the ſurplus was intended 
to be diſpoſed of. 43 
A diſtributary ſhare by the ſtatute is in 
nature of a veſted legacy, tranſmiſ- 
ſible to the repreſentatives of the 
party entitled even though he dies 
within the year. 49, 50 (N) 
One gives a legacy of 200 J. a- piece to 
his children, payable at twenty-one; 
and if any of them die before twenty- - 
one, then the legacy given to him {6 
dying, to go over to the ſurviving 
children. One of the children dies 
in the life of the teſtacor ; though this 
legacy lapſes as to the legatee dying 
under twenty-one, yet it is well given 
over to the ſurviving children. 113 
One deviſes the ſurplus of his perſonal 
eſtate to his four executors; this is 
a joint bequeſt, and on the death of 
one ſhall go to the ſurvivors, as well 
in the caſe of a legacy as of a grant. 
11 
Intereſt recovered for a legacy, "Bred 
after a receipt given in tull for the le- 


gacy, and the principal legacy paid. 
126 
If a legacy be given out of land to 7. S. 


payable at twenty-one, and J. S. 
dies before twenty-one; the legacy 
ſinks, Secus, where given out of a 


_ perſonal eſtate. 138 
One by his will deviſes that all his debts 
and legacies ſhall be paid by his exe- 
cutors out of his perſonal ellate, if 
that ſhall be ſufficient ; but if not, 
then that his exeoutors ſhall within 
twelve months after his death mortgage 
ſo much of his real eſtate, as ſhall ſuf- 


fice for that purpoſe, and (inter al?) 
gives a legacy of io. to J. S. who 
dies within a year, and the perſonal 
eſtate is not ſufficient; this is a veſted 
legacy, and ſhall be paid to the exe - 

cator 


N 


O. 
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cutor of the legatee, though charged 
upon land; for the words <w#thin 
twelve months, denote the ultimate 
time; but the executors may pay the 
legacy ſooner. Page 172 
Hotband and wife ſue for a legacy giren 
to the wife ; the court will not com- 
pel the payment of it, unleſs the huſ- 
band makes ſome ſettlement on the 
wife. 7 202 
The court never allows an executor or 
truſtee for his time and trouble, eſpe- 
cially where there is an expreſs legacy 
for his pains. 249 
An e:zecutor in truſt who had no legacy, 
and where the execution of the truſt 
was likely to be attended with difh- 
culty, at firſt refuſed, but afterwards 
agreed with the reſiduary legatees, in 
conſideration of 100 guineas, to act 
in the executorſhip, and he dying be- 
fore the execrtion of the truſt was 
compleated, his executors brought a 
bil! to be allowed theſe 100 guineas 
out of the truſt money in their hands ; 
but the court difallowed the demand. 
251,252 (N) 
legacy given out of a rent-charpe 
ſhall carry intereſt, 254 
4. having 5col. given him by his uncle, 
in caſe he ſhould ſurvive the teſtator's 
wife, ſells it for 100 J. to be paid by 
51. per annum; but that if the teſta- 
tor's wife ſhould die before 4. and 
the legacy become due, in ſuch caſe 
the reſt of the money to be paid with- 
in a year then next, A. does ſur- 
vive the teſtator's wife, and knows 
the legacy was become due to him, 
and being fully appriſed of the whole 
fact, confirms the bargain ; he ſha!! 
be bound thereby. 29% 
No neceflity for making the reſiduary 
legatee a party. 311 (N, 
On a deviſe of lands to pay debts, a 
legatee, whether ſpecific or pecuni- 
ary, ſhall be paid out of the lands, it 
the ſimple contract creditors have ex- 
hauſted the perſona! eſtate, 323 
One poſſeſſed of a term for 1000 years, 
articles to purchaſe the inheritance, 
and by will gives 3000 J. to his daugh- 
ter, making his ſon executor, and 
Yor. III. 


dies. The ſon aligns the term in 
truſt to attend the inheritance, of 
which he takes a conveyance in his 
own name. AfﬀterwarCcs the ſon ac- 
knowleges a judgment to A. and 
— the ſame lands to B. and 
dies inſolvent ; A. ſhall firſt be paid his 
judgment; then B. ſhall be paid his 
mortgage, and then the daughter 
(being adminiftratix to her brother) 
is intitled to her legacy of zoo J. in 
preference to the ſimple contract cre- 
ditors. Page 328 
Not uſual for the court of chancery to 
require ſecurity of an executor for 
the due payment of legacies, until he 
has been guilty of ſome miſbehaviour. 
6 

Neither has the ſpiritual court a * 
to exact ſecurity of an executor, un- 
der pretence that, by reaſon of the 
bad circumſtances of ſuch executor, 
the legacies are in danger of being 
loſt. 337 (N) 
One deviſed the ſum of 600c /, South 
Sea ſtock to J. S. and the teſtator has 
but 5 360 J. no more than the 5300 l. 
ſhall paſs; and the reit of the teſtator's 
perſonal eſtate not be obliged to 
make it up 6000/7. but it might be 
otherwiſe, if the teſtator had no ſtock 
at all, 384 


Donatio canſd mortis. 


In every donatio canſd mortis delivery 
muſt be made by the party, or by his 
order, in his laſt ſickneſs ; tur which 
reaſon it cannot be of a bond or choſe 


en action, which muſt be ſued in the 


name of the executor; but it may be 
to 4 wife, being in nature of a legacy, 
but need not be proved with the will. 

357» 358 


Specifick Legacics. 


If one owes debts by bond, and deviſes 
his lands to F. S. in fee, and leaves 

a ſpecifick legacy, and dies, and the 
bond creditour comes upon the ſpeci- 
fick leapey for payment of his debt; 
the ſpecinc k legatee ſhal. not Rand in 
Gg the 
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the place of the bond creditor, the 
deviſee of the land being as much a 
ſpecifick deviſee, as he who claims 
the ſpecifick legacy. Page 324 
Specifick legacies, as in ſome reſpects 
they have the advantage, ſo in others 
they have the diſadvantage, of pecu- 
niary legacies. 385 


Ademption of a Legacy. 


Where a teſtator deviſes a debt, and 
afterwards receives it, or even calls 
it in, in neither caſe is this an ad- 
emption of the legacy. 386 


In what Caſe a Legacy ſhall or ſhall not 
be a Satisfaction of a Debt, or other 
Demand on the Teflater's Eftate, fee 
Datisfattion. 


Legiſlature. See Parliament. 


Lien. 


A. covenants on his marriage to lay out 
3000 J. in the purchaſe of land, and 
to ſettle it on himſelf in tail, remain- 
der to B. A. purchaſes the manor 
of B. with this 3000 J. and never 


ſettles it, but ſuffers a recovery | 


thereof. This covenant was a lien 
on the land, but the recovery ſuf- 
fered by 4. diſcharged ſuch lien, and 
barred B. of the beuefit of it, 171 
Where a man purchaſes an eſtate, pays 
part, and gives his bond for payment 
of the reſidue ; notice of an equitable 
lien before payment of the reſidue, 
though ſubſequent to giving the bond, 
is ſufficient, i 307 


Limitations and Statute of Limita- 
tions. 


One owes a debt by ſimple contract. 
Six years pals, whereby the debt is 
barred ; after which the debtor by 
will charges his lands with the pay- 
ment ot ail his debts, and dies; it 


ſeems that by this the debt is revived, 
Page 84 


Au. If a man were to deviſe his perſonal 


- eſtate in truſt to pay his debts; would 
this revive a debt barred by the fla. 
tute ? ; 89 (N) 


The ſtatute of limitations no plea where 


the bill charges a fraud ; but then it 
ſhould be charged by the bill, that the 
fraud was diſcovered within ſix years 
before the bill filed. 


1 
So where, though the aſſignee of the 


effecis of a bankrupt claims under an 
act of parliament; yet as the ſtatute 
of limitations might be pleaded againſt 
the bankrupt, by the ſame reaſon it 
is pleadable againſt the aſſignee. 144 


Length of time, which will not bar an 


cjectment, ſhall not bar a bill in 
equity. 287 


Where it appears by a bill to redeem, 


that the mortgagee has been in poſ- 
ſeſlion twenty years, the defendant 
need not plead the length of time, 
but may demur; neither will a re- 
demption in ſuch caſe be allowed, 
unleſs on account of impriſonment, 
infancy, or coverture, or by having 
been beyond ſea; and not by having 
abſconded, which is an avoiding, or 
retarding of jultice: Alſo, as the 
court has not in general thought pro- 
per to exceed twenty years, where 
there was no diſability in imitation of 
the firſt clauſe of the ſtatute of limi- 
tations; ſo after the diſability re- 
moved, the time fixed for proſecuting, 
in the proviſo, (which is ten years) 
' ought in like manner to be obſerved. 
287, 288 (N) 


An executor, adminiſtrator or truſtee for 


an infant, neglects to ſue within fix 
years; the ſtatute of limitations, ſhall 
bind the infant. 309 


A corporation (or company) ſhall have 


the benefit of the ſtatute of limita- 
tions as well as any private perſon. 310 


A fine and five years non-claim ſhall, 


in favour of a purchaſer, bar a truſt 
term, though the ce//ny que tri be an 
intant. ibid. (N) 


Local, See County, . 
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London, and the Cuſtoms thereof. 


If the wife's portion be ſmall, and the 
huſband a freeman of London, the 
cuſtom of London [alone] is a ſuitable 
proviſion. Page 13 

A freeman of London, before marriage, 
ſettles ſome part of his perſonal eſtate 
on his intended wife, to take effect 
after his death, without mentioning 
it to be in bar of her cuſtomary part; 
this will bar her of ſuch cuſtomary 
part. 15 

It is ſufficient if the cuſtom of London be 
certified by the recorder at the bar 
ore tenus 16 

But if the certificate be falſe, an action 
lies againlt the mayor and aldermen, 
and not againſt the recorder; for it 
is their cercificate by the recorder. 

| 17 (N) 

What alterations have been made, with 
regard to the cuſtom of London, by 
11 Geo. I. cap. 18. 19 (N) 

Where the huſband was attainted of fe- 
lony, and pardoned on condition of 
tranſportation, and afterwards the 
wife became intitled to ſome perſonal 
eſtate, as orphan to a freeman of 
London ; this perſonal eſtate decreed 
to belong to the wife, as to a feme ſole. 


37 

One, not a freeman of London, married 
a city orphan ; and though it did not 
appear that the party had any notice 
of his wife's being a city orphan ; 
yet it was held ſuch perſon was pu- 
nithable by the court of orphans. 
118 (N) 

A freeman of London by his will charges 
his real eſtate with 1500/7. for his 
daughter, and alſo gives her 1500/. 
out of his perſonal eſtate. The 
daughter would take the 1500/7. out 
of the real eſtate (as that is not 
within the cuſtom) and alſo claim her 
orphanage part: But the court, in 
regard the teſtator had diſpoſed of all 
his real and perſonal eſtate among his 
children, and intended an equal di- 
- viſion, would not ſuffer the child to 
diſappoint her father's will, but com- 
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pelled her to abide intirely by the will, 
or by the cuſtom. Poge 123 
If a freeman gives a legacy to his child, 
and diſpoſes of his whole perſonal 
eſtate, the child ſhall not have both 
the legacy and the orphanage part, 
even though the legacy does not ex- 
ceed the dead man's part: Secus, if 
the legacy be given expreſsly out of 
the teſtamentary part: but in no caſe 
ſhall the child be obliged to make 
his election, till after the account 
taken. 124 (N) 
Where a daughter of a freeman of 
London accepts of a legacy of 10,0001. 
left her by her father, who recom- 
. mended it to her to releaſe her right 
to her orphanage part, which ſhe 
does releaſe accordingly ; if the or- 
phanage part be much more than her 
legacy, though ſhe was told ſhe 
might ele& which ſhe pleaſed ; yet if 
ſhe did not know ſhe had a right firſt 
to inquire into the value of the per- 
ſonal eſtate, and the quantum of her 
orphanage part, before ſhe made her 
election ; this is ſo materig}, that it 
may avoid her releaſe. 316 
Maintenance money, or an allowance 
made by a freeman to his ſon at the 
univerſity, or in travelling, is not to 
be taken as any part of his advance- 
ment, this being only his education. 
; 317 (N) 
The will of a freeman cannot any way 
operate upen the orphanage part. 


313 (N) 
Though this ſeems to have been other- 
wiſe held formerly. ibid, 


Freeman of London compounds with his 
wife for her cuſtomary part before 
marriage ; it ſhall be taken as if no 
wife, and the huſband ſhall have one 
half of the perſonal eſtate in his own 
power, the children the other half. 

320 


Lozds. See Peers of the Realm. 
Lunatick, See Ideot. 
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Maintenance foz Children. See alſo 
Poztions. 


Aintenance money, or an allow- 
ance made by a freeman to his 
ſon at the univerſity, or in travelling, 
is not to be taken as any part of his 
advancement. Page 317 (N) 
An allowance of maintenance to a guar- 
dian, muſt be in regard to what the 
infant then had, not to what falls in 
afterwards, 368 


Maintenance, oz buying of pꝛetenſed 
Rights within 32 H. 8. 


A defendant is not bound to anſwer 
what tends to accuſe him of mainte- 
nance within this act. 375 

A perſon intereſted in the premiſſes (as 
a mortgagee) tho' he be no party to 
the ſuit, may expend money in ſup- 
porting the title, without being guilty 
of maintenance. 378 


Mandamus. 

Where the ſpiritual court refuſed to 
grant the probate of a will to an ex- 
ecutor until he ſhould give ſecurity 
for a due adminiſtration of the aſfers, 
the court of B. R. has inforced the 


granting 'of ſuch probate, by a pe- 
remptory mandamus. 337 (N) 


Marriage. See alſo under title Baron 
and Feme. 


Agreements on Marriage, fee under 
Agreement. 


Reftraints on Marriage. 


Deviſe of a legacy to a feme on condi- 
tion ſhe marry a man of the name of 
Barlow. A. takes upon him the 
name of Ba»low, and the feme mar- 
ries him ; this is a performance of 


| 


| 
| 
| 


the condition, and equity wi!l not 
decree the huſband to retain that 
name. ; Page 65 
All reſtraints on marriage held void by 
the eccleſiaſtical courts. and in the 
Court of Chancery relief is given 
againſt them in many caſes, uuleſ; . 
where there is a deviſe over. 233, 


239 


Underhand Agreements on Marricge, 


A. treats for the matriage of his ſon, 
and in the ſettlement on the fon there 
is a power reſerved to the father, to 
jointure any wife whom he ſhou'd 
marry, in 200/. per aun. paying 
1000/7. to the fon. The jather treat- 
ing about marrying a ſecond wife, the 
ſon agrees with the ſecond wife's rela- 
tions to releaſe the 1000/7. and does 
releaſe it, but takes a private bond 
from the father for the payment of 
this 1000/7. equity will not ſet aſide 
this bond, becauſe it would be in- 
Jurious to the firit marriage, which 
being prior in time, is to be preferred. 

60 


Licences for marrying. 


A parſon obtains blank licences ſor 
marrying, under the teal of the pro- 
per officer, and afterwards fills them 
up; theie are void notwithitanding. 

118 


Walter's Bepozt oz Certificate. 


A father left a great perſonal eſtate to 
two inſant children, and made his 
wife executrix. A bill was brought 
in the infant's name by a relation, as 
prochein amy, to call the mother to 
an account. On affidavit of ſeveral 
other relations, that this ſuit in the 
infant's name was out of pique, and 
not for«the infant's good, the court 
referred it to a maiter, who report- 

ing 


— 
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ing the matter to be fo, the ſuit was 
ſtayed. Page 140 
A maſter's report, though it ought not 
to be concluſive, yet is, primd facie, 
to be looked upon as true, till falli- 
fied by an affidavit on the other fide. 
142 (N) 

The defendant being a weak man, and 
about to be examined on interroga- 
tories, the maſter himſelf was ordered 
to take his examination, leſt he ſhould 
unwarily admit ſomething againſt 
himſelf that was not true. 239 


Oerger. See Extinguichment. 


Mines. 


Leaſe of a coal-mine to A. reſerving a 
rent; A. the leſſee declares himſelf a 
truſtee for five perſons, to each a fifth, 
The five partners enter upon, work 
and take the profits of the mine, 
which afterwards becomes unprofita 
ble, and the leſſee infolvent; the 
ceftuy que truſts not liable, but for 
the time during which they took the 
profits. 402 


Money. See alſo Intereſt of Money, 
Legacy, Moꝛztgage. 


Money ag rred to be laid out in Land, ſee 
Agreement; alſo Matters controwerted 
betiroen the Heir and Executor, ſec under 


Meir. 
If money be deviſed to an infant daugh- 


ter, who marries, the court may re- 
fuſe helping the huſband to the 
money, unleſs he makes a ſuitable 
ſettlement. 12 
Deviſe of my houſhold goods and other 
goods to A. the reud ue ot my perſonal | 
ellate to . Ihe ready money and 
bonds do not paſs by the word goods. 
112 

Difference between an award to pay 
money, and to do any thing colla- 
teral ; and why a bill in equity may 
be proper only to compel 4 periorm- 
ance of the latter. 190 


In a ſettlement a term was raiſed for 
daughters“ portions, wiz. 10.0007. 
with a proviſo, that if the father by 
deed or will ſhould give any ſum of 
money which ſhould be actually paid 
to them, then ſuch money, if equal, 
ſhould be a ſatisfaGiion; if not equal, 
then that it ſhould go towards ſatis- 
faction of their portions, The father 
leaves land to the daughters to the 
value of 10,0001, This no ſatis- 
faction. in regard money and land 
going in a different channel, the one 
— — be taken in ſatis faction for 
the other. Page 245, 240, 247. 

One intereſted in — — — — 
mortgagee) though he be no party 
to the ſuit, may expend money in 
ſupporting the citle, without be'ng 
guilty of maintenance. 378 

See more uader title Rea! and Per/onal 
Eſtate. 
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Mortgage See alſo Intereſt. . 70 
the Buving in of Incumbrances, and for 
whoſe Benefit it fhall be, ſee title 
Truſt, Decurities. 


A mortgage is a conditional ſale ; con- 

ſequently every power to ſell implies 

a power to mortgage. 9 
Tenant in tail of lands mortgaged, not 
bound to keep down the intereſt, as 
tenant for life is. 235 
Where there is a ſubſequent mortgagee 
without notice, who has poſſeſſion of 
the title deeds, the firſt mortgagee 
ſhall not compel a delivery of the 
writings from him, without paying 
him his mortgage money. 289 
The firſt mortgagee permits the mort- 
gagor to krep the title dreds, and the 
mortgagor ſhewing a fair title, mort- 
gages the premiiles to a ſecond mort- 
gagee, to whom he delivers the deeds ; 
the firſt mortgagee is acceſſary to the 
drawing in of the ſecond. 281 
In the pleading of a purchaſe or mort- 
gage, the defendant mutt plead that 
the ſeller or mortgagor was, or pre- 
tended to be ſeiſed in fer. 281 


A bond 
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A bond or mortgage is, primd facie, 
good evidence of a debt; but in caſe 
fraud appears, the obligee, 
ought to prove actual payment of 
the money. Page 289 

Every mortgage, though without a 
covenant or bond to pay the money, 
implies a loan, and every loan implies 
a debt; therefore an heir of a mort- 
gagor ſhall compel an application of 
the perſona] eſtate to pay off a mort- 


covenant, &c. from the mortgagor. 
358 


Redemption and Forecloſure. 


Where it appears a mortgagee has been 
in poſſeſſion twenty years, no re- 
demption will be allowed, unleſs 
there be an excuſe by reaſon of im- 
priſonment, infancy or coverture, or 
by having been beyond ſea, (not by 
having abſconded, which is an avoid- 
ing or retarding of juitice;) and as 
the court of equity does not think 
proper to allow of a redemption after 
twenty years, where there is no dil- 
ability, in imitation of the firſt clauſe 
of the ſtatute of limitations, which 
after ſuch a length of time bars an 
entry or ejectment: ſo it has been 
reſolved, that after the diſability re- 
moved, the time fixed for proſecuting 
in the proviſo (which is ten years) 
ought in like manner to be obſerved, 

287, 288 (N) 

In a bill brought to forecloſe the equity 
of redemption, none nced be made 
a party but the heir. 333 (N) 

One poſſeſſed of a term for years, 
mortgages it, and dies, leaving debts 
by bond, and ſome by {imple contract; 
the equity of redemption is equitable 
aſſets, and ſhall be liable to all the 
debts equally. 341 

The equity of redemption of a mort— 
gage comes to a feme covert, againſt 
whom and her huſband a bill is 
brought to forecloſe ; the feme covert 

mall be forecloſed abſolutely, and 


Sc. 


gage, notwithſtanding there was no 


| 
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ſhail have no time to ſhew cauſe after 
the death of ner huſband. Page 352 
In a forecloſure againſt an infant, though 
the infant has ſix months after he 
comes of age, to ſhew cauſe, c. yet 
he cannot ravel into the account, nor 
even redeem, but only ſhe an error 
in the decree. ibid, 
An equity of redemption of a copyhold 
may be deviſed without being ſur- 
rendered to the ule of the will, 358 


Multiplicity of Duits pꝛevented by 
Equity, 157, 334. 


| Name. 
EVISE of a legacy to a feme on 


condition ſhe marry a man of the 

name of Barlow. A. takes upon him 
the name of Barl:, and the feme 
marries him; this is a performance 
of the condition, and equity will not 
decree the huſband to retain that 
name. 65 
Anciently people were called by their 
chriſtian names, and the places of 
their births; as Thomas of D. Oc. 

| ibid, 

One may of himſelf, and without an 
act of parliament, change his name, 
and take a new one. ibid. 


Ne exeat Regnum. See title Writs. 


Nomination to an Jdvowlon. See 
Advowlon. 
Nomination to a Charity. See 

| Charity. 


Notice. 


Notice of motion given by one not al- 
lowed to act as ſolicitor, not good. 
104 

Marrying an infant ward of the court, 
15 a contempt, though the parties 
con- 
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concerned in ſuch marriage had no 
notice that the infant was a ward of 
the court. Page 110 

Acts of the court, as the commitment 
of a wardſhip, and in a cauſe depend- 
ing, to be taken notice of by every 
one at his peril. 117 

One, not a freeman of London, married 
a city orphan ; and though it did 
not appear the party had any notice 
of his wiſe's being a city orphan ; 
yet it was held ſuch perſon was pu- 
niſhable by the court of orphans. 

118 (N) 

A man founds a charity for alms-houſes. 
The founder and his heirs may forfeit 
their right of nomination of the alms- 
people, by a corrupt or improper 
nomination, or by making no no- 
mination at all; but this neglect of 
nomination mult be after ſuch time, 
as the founder, &c. have had notice 
of the vacancy, and without proof of 
ſuch notice, it is no fault. 146 (N) 

A commiſſion being granted to examine 
witneſſes at 4/giers, the plaintiff died, 
by which, in ſtrictneſs, the ſuit 
abated, but the witneſſes were ex- 
amined before natice of the plaintiff's 
death; the examination held regular, 
though one of the witneſſes was yet 
living. 195 

Witnefles examined in a commiſſion 
after the demiſe of the crown, but 
before notice thereof, liable to be in- 
dicted for perjury, if they ſwear * 

19 

See 1 Annæ, ſtat. 1. cap. 8. ſect. 5. 

In a plea of a purchaſe, it is a ſufficient 
denial cf notice to ſay, that at the 
time of the purchaſe he had no notice, 
without {2ying, or at any time before. 

243 

And in all caſes of a plea of a purchalc, 
or marriage ſettlement, notice muſt 
be denied, though not charged by 
the bill; and it is ſufficient to deny 


table incumbrance before payment of 
the money, though after the bond, is 
ſufficient to affect him. Page 307 
In all indictments againſt one for being 
acceſſary after the fact, by receiving, 
harbouring, fc. a felon, it is ne- 
ceſſary to charge that the defendant 
knew the principal was guilty, or 
convicted of felony : and the omiſſion 
of this neceſſary ingredient is not to 
be helped by the finding of the ver- 
dict; eſpecially if the verdict does not 
find the fact of notice, but only what 
is evidence thereof 493 
An outlawry or attainder in a particular 
county, may, as the caſe may happen 
to be circumſtanced, be ſome evidence 
to a jury of notice to an acceſſary in 
the lame county, hut cannot with 
any reaſon or juſtice create an abſo- 
lute preſumption of notice, fo as to 
excuſe the not charging the fact to be 
done cen or /cienter in the 1ndict- 
ment. 496 


Oath. See alſo Iflidavit. 


N time given to anſwer, a defen- 
dant may put in a plea; for that 
is as an anſwer, and on oath. 81 


Obligation. See Bonds. 


Occupant. 


A church leaſe for three lives is granted 
to a baſt ard and his heirs, who dies 
without iſſue and inteſtate ; ſhall this 
leaſe go to the adminiſtrator of the 
baſtard, or to the crown, or is the 
leſſor intitled, or is it cas om u 
out of the act of frauds and perjuries, 
and fo remains liable to occupancy 
at common law? 33. 34 (N) 


it either in the plea or anſwer ; how) | An eſtate pur autre gie is diſtributable 


ever it is belt to deny notice in both. 
244 (N) | 


Where a man purchaſes an eſlate, pays 
part, and gives bond to pay the reſi- 
due of the money; notice of an equi- 


in equity, though not in the ſpiritual 
court. 102 
See alſo the 14 Geo. 2. whereby this kind 
of eſtate being undeviſed, or in part 
applied to the pay ment of debts, ac- 
84 cord- 
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cording to the ſtatute of frauds, ſhall 
be diſtributed in the ſame manner as 
perſonal eſtate. Page 102. (N) 
An eſtate pur artre vie may be limited 
to A. in tail, remainder to B. For 
this is only a deſcription who ſhall 
take as ſpecial occupants during the 
life of ce/tuy que wie. 262 
What objection lies againſt ſuch remain- 
der being good. 263 (N) 
At law, and before the ſtatute of 1uds, 
there could be no general occupant 
of a rent; but fince that ſtatute, a 
rent granted genzrally to A. for the 


life of B. ſhall on 4.'s death, living | 


B. go to the executors or ad miniſtra- 
tor of the grantee, during the life of 
the ceſtuy que vie. 204 (N) 
An eſtate for three lives is limited to 4. 


and the heirs of his body, remainder | 


to B. A. by leaſe and releaſe may 
bar the heirs of his body as claiming 
under him, but cannot by any act bar 


B. 265 
Duwere tamen. | 
And ſee the caſe of the Duke of Grafton 
v. Hanmer. 266 | N) 


Lands ars given to 4. and his heirs for 
three lives. A. dies: his heir does 
not take by deſcent, fo as to have his 
age, or to make the parol demur, 
but takes as ſpecial occupant. 368 


Office and Officer. 


A parſon obtains blank licences for mar- 
rying under the ſeal of the proper oth. 
cer, and atierwards filis them up; 
theſe are void notwithſtanding, 115 

A. by his intereſt with the commiſioners 
ot exciſe, gets an office in that branch 
oft the revenue for B. who in conſi- 
deration thereof gives a bond to A. 
to pay him 101. per aun. fo long 
as B. enjoys the office; equity will 
relieve againſt ſuch bond. 291 


Oziginal. See Writs. 
2 Ozphan. See London. 


Outlawry. 


In an indictment againſt one as accef. 
ſary after the fact to a felony, by re- 
ceiving, harbouring, Sc. a l elon, 
who was outlawed or atiain:-d in 
the ſame county, it ou! t w appear 
that the party receiving did it /c/:1s 
or /cienter ; for though an outlawry or 
attainder in a particular county may, 
as the caſe may happen to be circum- 
ſtanced, be ſome evidence to a jury, 
of notice to an acceſſary in the lame 
county, yet it cannot with any reaſon 
or juſtice create an abſolute preſump- 
tion of notice. Tage 456 


Papiſt. 


Papiſt cannot take a' freehold or 
leaſehold by will, becauſe taking 

by will is taking by purchaſe; and 
by the expreſs words of the fat. 11 
& 12 W. 3. cap 4. a papiſt is diſabled 
to take by purchaſe. Allo terms for 
years are expreſsly mentioned in the 
ſtatute. 46 
Where a judgment was given to a papiit, 
it was determined that he could not 
extend the land; for that would give 
him an intereſt in the land, contrary 
to the expreſs words of the flatute 
abovementioned ; and it is the ſame 
thing where the judgment is given in 
truſt tor the papiſt. 46 (N) 
A papilt may, i? above eighteen and an 
half, take lands by deicent ; alſo he 
may take a perſonal eſtate (as a leaſe 
for years) by the ſtatute of diſtribu- 


Though the exciſe was no part of the 
revenue at the time of making che 
ſtatute of 5 6 of Ed. 6. [concer:.. 
ing the ſale of oftices;] yet there may 
be good ground to confiru- it within 
the equity and reaſon of that ſtatute. 


393 


tion. 


48 
D. If @ papiſt be not capable of taking 


as tenant by the curteſy or tenant in 
dower, theſe eſtates being caſt on 
them by act of law ? 49 (N) 
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[See alſo title Clergp. and 


Pardon. 


Sow and # c what Time E£ urning in 


the Hand by 18 Eliz. and Tranſporta- 


tion by 4 Geo. 1. cap. 11. are 10 be 


looked on as Statute Purdons.] 


Where the hauſhand was attainted of 
felony, and pardoned on condition of 
tranſportation, and afterwards the 
wite became inutled to ſome pe: {onal 
eſtate as orphan to a freeman of Lan- 
din; this perſonal eftate decreed to 
belong to a wife as to a feme ole. 

e Page 37 

By the 18th of E/:z. actual burning in 
the hand, as well as the allowance of 
clergy, was neceſſary to [pardon or] 
diſcharge the priſoner from the felony; 
and therefore, if before 4 Geo. 1. cap. 

* 01. an offender, after clergy allowed, 
had eſcaped before he had been burnt 
in the hand, he would have continued 
a felon, and a ſtranger, by aſliſting 
him to eſcape, or unlawfully receiv- 
ing, harbouring, &c. might have 
become acceilary to his felony after 
the fact. 487 


Parliament, It of. See alſo Sta⸗ 
rutcs. 


Baniſhment cannot be but by act of par- 
hament. 38 
No neceliity for an act of parliament to 
change one's name. 65 


Parol Demur. 


In the caſe of lands in fee deſcending to 
an infant, the parol ſhall demur in 
equity, as well as at law; but if 
lands are given to A. and his heirs for 
three lives; here the parol ſhall not 
demur during the infancy of the heir, 
who coth not take by deſcent, but 
only as ſpecial occupant. 368 


Parol Evidence. See Evidence. 


| 


Parſon. 


A parſon obtains blank licences for mar- 
rying, under the ſeal of the 
officer, and afterwards fills them up; 
theſe are void notwithſtanding. Page 

118 


Parties. 


One having a baſtard, leaves a perſonal 
eltate to her executor in truſt for the 
baſtard, who dies inteſtate, and with- 
out wiic or ifſue, "The executor 
brings a bill againſt one who has part 
of this perſonal eſtate in his hands; 
he need not make the Attorney Ge- 
neral a party, | 33 

In a deviie of Jands to pay debts, if 
the creditors bring a bill to compel a 
ſale, the heir is, generally, to be made 
a party ; cus iu cale of a truſt by deed 
to pay debts, 2 

A. tenant for years, remainder to B. 
for life, remainder to C. in fee. A. 
is doing waſte; B. though he cannot 
bring walte, as not having the inherit- 
ance, yet is intitled to an inj unction; 
but not unleſs the reverſioner or re- 
mainder man in tee be made a party. 

268 (N) 

A general rule, that no one need be 
made a party, againſt whom, if 
brought to a hearing, the plaintiff 
can have no decree. Thus a t eſi- 
duary legatee need not be made a 
party; neither in a bill broug it by 
the creditors of a bankrupt againſt 
the aſſignees under the commiition, 
need the bankrupt hinſelf be made a 
party. 311 (N) 

However, in a bill brought for a diſ- 

covery of fume entries and orders of 

the Eajt-India company, the ſecre- 
tary and book-keeper of the company 
being made defendants, their de- 
murrer was over- ruled, leſt there 

ſhould be a failure ot juluce, 310 

A. covenants for himſelt and his heirs, 

that a jointure houſe ſhall remain to 

the uſes in the ſetclement. Ihe join» 
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treſs brings a bill againſt the heir for a 
performance ; though at law the cre- 
ditor may ſue the heir only, where 
the heir is expreſsly bound, yet as the 

ſonal eſtate 1s the natural fund to 


Pay all debts, and as the executor may 
make it appear that he has performed 
the covenant, the executor muſt be 
made a party in equity. Page 331 
In a bill brought by a mortgagee againſt 
the heir of a mortgagor to forecloſe, 
the executor of the mortgagor need 
not be made a party. 333 (N) 
In a bill for an account of the perſonal 
eſtate of J. S. tho? the perſon who has 

a right to adminiſter to J. S. be a 
party, yet this is not ſufficient with- 
out adminiſtration actually taken out. 


349 


Partners and Partnerſhip. 
Five perſons purchaſed We? Thorock 


level from the commiſſioners of ſewers, 
and the purchaſe was to them as join- 
tenants in fee; but they contributed 


rateably to the purchaſe, which was | 


with an intent to drain the level; af- 
ter which ſeveral of them died ; they 
were held to be tenants in common 
in equity; and though one of theſe 
five undertakers deſerted the part- 
nerſhip for thirty years, yct he was 
let in afterwards, and upon what 
terms. 1 
A. and B. are partners in trade. A gives 
a bond to leave his wife 10007. A. 
dies, the other partner adminiſters ; 
if the wife would be paid out of the 
ſeparate eſtate of A. on there being 
effects, ſhe ſhall have a preference 
before other creditors 3 but if there 
be no ſeparate effects, and the wife 
would have ſatisfaction out of the 
partnerſhip effects, then all the part- 
nerſhip debts muſt be firſt paid. 182 
Leaſe of a coal mine to 4. reſerving a 
rent; A. the leſſce declares himiclf 
a truſtee for five perſons, to each a 
fifth. The five partners enter upon, 
work and take the profits of the mine, 


| able, and the leſſee inſolvent ; the 
cefluy que truſts not liable, but from 
the time during which they took the 


profits. Page 402 
See more of Partners and Partnerſhip, 
under 'Tit. Bankupts. 


Partition. 


A. and B. tenants in common of lands 
in fee. A. by will dated 25 January, 
1719, deviſed his moiety in fee, Af- 
terwards A. and B. made partition 
by deed dated 16 May, 1722, and 
fine, declaring the uſe as to one moi- 
ety in ſeveralty to A. in fee, and as to 
the other moiety in ſeveralty to B. in 
fee; this deed of partition and fine 
no revocation of the will of 4. 169g, 

170 (N) 


Payment. 
Truft for Payment of Deb:s, See Truſt. 


See Portions. 
Payment of Legacy. See Legacy. 


Payment of Portions. 


No bill will he for a tenant to be reliev- 
ed out of the arrcars of rent, for the 
taxes the tenant has actually paid on 
account of rent reſerved to a charity, 
which appears to be exempt from 
taxes. 128 (N) 
So where land was mortgaged for ſecur- 
ing an annual payment of 20 J. to a 
widow in ſatisfaction of her dower ; 
this annual payment being ſecured 
out of land, ought to anſwer taxes 
as the land does; but if the tenant in 
his payment of the annuity to the wi- 
dow omits to deduct for taxes, he 
ſhall not make her refund in equity. 
128 (N) 


A bond or mortgage is, primd facie, a 


good evidence of a debt; but in caſe 
fraud appears, the obligee, Sc. ought 
to prove actual payment, 289 


Where a man purchaſes an eſtate, pays 


which afterwards become unprofit- 


part, and gives bond for — 
e 
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the reſidue of the money; notice of 


an equitable incumbrance, before 
payment of the money, though af- 
ter giving the bond, is ſufficient. 

Page 307 


General Payment, how it ſball be applied. 


One has a ſon and three daughters, and 
is ſeiſed of ſome lands in fee, and of 
others in tail, and by his will deviſes 
his fee-ſimple lands to his daughters, 
and dies, leaving all his children in- 
fants. His widow takes the profits 
of both eſtates as guardian to her chil- 
dren ; and in a bill brought by the 
ſon and davghters againſt the mother, 
for an account of the perſonal «ſtate, 
and of the rents and profits of the real 
eltate, the mother {wears that ſhe has 
paid bond debts due from the teſlator 
out of the intailed eſtate, and after- 
wards dies inſolvent; as the anſwer 
cannot be read againſt the daughters, 
and there is no other evidence, and 
ſince the guardian ought to have paid 
the bonds only out of the fee - ſimple 
eſtate, payment ſhall be intended to 
have been made out of that fund 
which ought to have borne it. 365 

Pre ſumption of payment of money on a 
bond after twenty years, and no in- 
tereſt received during that time, and 
how ſuch preſumption has been taken 
olf. 396, 397 (N) 


Patronage. Sce Pꝛeſentation. 


Peers ok the Bealm. 


No appeal lies to the houſe of peers 
from an order or decree of the Lord 
Chancellor or Lord Keeper, touching 
lunaticks. 105 

Peers exempted from being burnt in 
the hand in the caſe of clergyable felo- 
ACh. 455 


Perjuryp. 


Witneſſes examined in a commiſſion af- 
ter the demiſe of the crown, but be- 


fore notice thereof, liable to be in- 
dicted for perjury, if they ſwear falſe. 


Page 1 96 


See 1 Annæ, tat. 1. cap. 8. ſect. 5. 

In a plea of a purchaſe it is a ſufficient 
denial of notice for a defendant to 
ſay, that at the time of the purchaſe 
he had no notice, without ſaying, 
or at any time before; and the party, 
if it appears that he had notice before, 
will be liable to be convided of 
perjury. 244 

A corporation aggregate, or company, 
can anſwer only under their common 
ſeal; and though they anſwer never 
ſo falſely, there is no remedy againſt 
them for perjury. 311 


Perpetuity. See Limitations of Terms 
fer Years, under tit. Eſtate. 


Perſonal Eſtate. 


(Where the Perſonal Eflate fhall be applied 
to exonerate the Real Eſtate, fee Kal 


Eſtate.) 


A freeman of Londm, before marriage, 
ſettles 1ome part of his perſonal eſtate 
upon his intended wife, to take effect 
after his death, without mentioning 
it to be in bar of her cuſtomary part; 
this will bar her of ſuch cuſtomary 
part. 15 

Alterations made by 11 Geo. 1. cap. 18. 
with regard to allowing freemen of 
London unmarried, and not — 
iſſue by any former marriage, to diſ- 
pole of their perſonal eſtate. 19. 

20(N) 

A baſtard dies without iſſue and inteſ- 
tate; the king is intitled to his per- 
ſonal eſtate, and the ordinary will 
grant adminiſtration thereof to the 
patentee or grantee of the crown. 


33 

A papiſt may take a perſonal eſtate by 
the ſtature of Dillribution. 48 
If a man were to deviſe his perſonal 
eſtate in truſt to pay his debts, . 
If this would revive a debt barred by 
the ſtatute of Limitations? 89 (N) 
Aa 
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An executor or other truſtee cannot 
change the nature"of the teſtator's or 
eeftuy gue truſ's eſtate by turning 
money into land, or a leaſe for 
years into a freehold, & e conver/ſo. 

Page 100 

Legacy or portion is given out of a per- 
nal eſtate to J. S. payable at twenty- 
one, and J. S. dies before twenty- 
one, vet the legacy, Oc. will go to 
his executors. 138 

Perſona! eſtate purchaſed after making 
a will, ſhall yet paſs by the will, 171 

Money articled to be laid out in land, 
and ſettled on huſband and wife and 
iſſue, remainder in fee to the huſ— 
band, may, on there being no iſſu g, 
be deviſed (ſubject to the wife's 
eſtate for life) by the huſband as per- 
ſonal eſtate, and by a will not attefted 
by three witneſſes, proviaed it ap- 
pears the huſband intended it ſhould 
paſs as ſuch. 221, 222 (N) 

Though a freehold cannot be in abey- 


ance, yet a perſonal eſtate may be 


kept in ſuſpence, in order to wait till 

a future contingency happens. 305 
Expreſs words, or words tantamount, 
are requilite to exempt a perſonal 
eſtate from the payment ot debts. 
2 

Though at law, a creditor may ſue — 
heir only, where the heir is expreſsly 
bound; yet as the perſonal eſtate is 
the natural fund for payment of debts, 
the repreſentative thereof (e. the 
executor) muſt be made a party in 
equity. 331 
In a bill brought by a mortgagee to 
forecloſe an equity of redemption, 
there is no need to make the repre- 
ſentative of the perſonal eſtate a party, 
or to run into any account thereof. 


333 (N) 


Pin-Monep. See Baron and eme. 
Place-Bzocage Bond. See title Office. 


| Pica. See more title Replication. 


A defendant cannct demur and plead to 
the ſame part of a bill; for the plea 
over-rules che demurrer. Page 80 

On time given to aniwer, a defendant 
may put in a plea, for that is an an- 
ſwer, and on oath, 81 

A defendant in his plea of a purchaſe 
for a valuable conſideration, omits to 
deny notice; if the plaintiff replies 
to it, all the defendant has to do is to 
prove his plea; and it is not material 
if the plaintiff proves notice; for it 
was the plaintiff's own fault that he 
did not ſet down the plea to be ar- 
gued, in which caſe it would have 
been over ruled. 94 

The itztute of limitations no plea where 
the bill charges a fraud; bur then it 
ſhould be.charged by the bill, that 
the fraud was diſcovered within fix 
years before the bill filed. 143 

In the caſe of the Soath-Sea company, 
in whom the eſtates of the late di- 
rectors are veſted by act of parlia- 
ment; where the ſtatute of limitations 
might have been pleaded againſt the 
late directors, it is pleaded againſt the 
company, who ſtand but in ſuch di- 
rectorsꝰ place, ibid, 

So where, though the aſſignee of the 
effects of a bankrupt claims under the 
act of parliament; yet as the ſtatute 
of Limitations might be pleaded 
againſt the bankrupt it is by the 
ſame reaſon pleadable againſt ſuch 
aſſignee. 144 

When a plea is ordered to ſtand for an 
anſwer, it muſt be intended a ſuftici- 
ent anſwer, ſo that the plaintiff can- 
not except to It. 239, 240 

In the plea of a purchaſe, it is a iuff.- 
cient denial of notice to ſay, that at 
the time of the purchaſe he had no 
notice, without ſaying, or at any 
time before. 243 

ln a plea of a purchaſe or marriage ſet- 
tlement, notice mult be denied, 
though not charged by the bill; and 
it may be denied either by the plea 
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or anſwer, but it is beſt to deny it by 
both. Page 244 (N) 
A precedent where a reconciliation by 
the huſband, after the wife's going 
away with the adulterer, is ſpecially 
pleaded, and the plea allowed. 273, | 
(N) 
In the pleading of a purchaſe or mort 
gage, the defendant muſt plead that 
the ſeller or mortgagor was, or pre- 
tended to be, ſeiſed in fee. 281 
If to a bill the defendant anſwers as to 
matter of diſcovery, and pleads only 
as to relief, the plaintiff -may except 
to any matter of diſcovery before the 
lea argued, 327 (N) 
If the defendant's time for anſwering be 
out,. the court will notwithſtanding 
order proceedings to be revived, un- 
leſs cauſe be ſhewn either by plea or 
demurrer; its appearing by anſwer 
will not be ſufficient, 348 
Aſter a plea put in, there can be no 
motion for an injunction, till the plea 
is argued. 396 


PYooz. See alſo Charity. 

In a poor cauſe, ard where the matter is 
clear, to ſave expeace, the court will 
refer it to the regiſter, inſtead of the 
malter to compute the interelt or ar- 
rears of rent. 258 


Poꝛtions, oz Pꝛoviſlons fo: Children. 
dee Maintenance. Legacies or Por- 
tions veſted, under title Legacy. See 
Truf? for raiſing Portions and Payment of 
Debt, under title Truſt. 


In money be deviſed to an infant daugh- 
ter who marries, the court may re- 
fuſe helping the huſband to the money, 
unleſs he makes a ſuitable ſettlement, 


12 

Though if the portion be ſmall, and the 
huſband a treeman of London, the 
cuſtom of London is a ſuĩtable provi- 
fon. 1, 
Where lands are charged with portions 
and no time appointed for payment, 


the right to the portions veſts immedi- 
ately. Page 120 
A portion is ſecured out of land, and 
the daughter dies before the portion 
becomes payable ; the portion ſinks. 
138 

In all cafes where a huſband 3 
ſettlement of his own eſtate on his 
wife, in conſideration of her fortune; 
the wife's portion, though conſiſting 
of choſes en afion, is looked on as 
purchaſed by him, and will go to his 
executor, 199 (N) 


Poſibility. 


A contingent intereſt or poſſibility in a 
bankrupt is aſlignable by the com- 
miſſioners. 132 

Term of 1000 years to ſecure daughters“ 
portions, payable at ſixteen years of 
age; provided if no daughter at the 
tune of failure of iſſue male, the por- 
tion to fink. 'Ihere is a daughter 
who attains to ſixteen, aud marnes 
without conſent, and no ſon by the 
marriage; but the daughter dies in 
the life time of the father and mother, 
and conſequently when there was a 
poſſi bility of their having a ſon; the 
portion ſinks. 134 

See an objection againſt an eſtate ar 
autre vie being limited over after an 
eſtate-tail, on account of ſuch re- 
mainders being only a poſſibility. 

263 (N) 

Teſtator deviſed a term for years and all 
his perſonal eſtate to 4. an infant, 
and if 4. died during his infancy, 
and his mother ſhould die without 
any other child, then to B. A. died 
during his infancy ; though the mo- 
ther was living, and might have a 
child, yet the court aided B, the de- 
viſee over, by directing an account 
and diſcovery of the eſtate, in order 
to ſecure it, in caſe the coatingency 
ſhould happen. 300 


Power. See Yuthozity. 
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Pꝛerogatibe of the Crown. 


A baſtard dies without wife or iſſue, and 
inteſtate; the King is intitled to his 
perſonal eſtate, and the ordinary of 
courſe grants adminiſtration to the 
patentee or grantee of the crown. P.33 

Ju. If a church leaſe for three lives be 

anted to a baſtard and his heirs, 
who dies without iſſue and inteſtate, 
ſhall the crown be intitled thereto, or 
what ſhall become of it? 33, 34 (N) 

No appeal lies from an order or decree 
of the Lord Chancellor, or Lord 

Keeper, in caſes of ideocy or lunacy, 
but only to the King in council. 108 

The Lord Chancellor, c. having ju- 
riſdiction therein, not as Chancellor, 
Sc. but by virtue of a royal fign 
manual. ibid. (N) 

The King's grant of the eſtate of a lu- 
natick without account is void ; but 
the King, or the Lord Chancellor, 
Sc. may allow ſuch a yearly mainte- 
nance to a lunatick, as amounts to 
the yearly value of the lunatick's 
eſtate. 110 

The writ of ne exeat regmm formerly a 
ſtate writ, and made uſe of only by 
the crown. 313 

The King's courts ought not to give 
away the revenue of the crown upon 
original writs, nor conſequently to 
order the filing an original to make 
good a judgment on error brought, 
without ſome excule for not filing one 
before. 314 


Pꝛeſentation to a Church oz Chapel. 


An advowſon deſcending to an heir is 
real aſſets, and, as it ſeems, extend- 
able in an clegir. | 401 


* 


Pꝛincipal and Icceſlarp. See alſo 
title Acceſſar p. 


One may be an acceſſary to a felony 
after the fact, by aſſiſting a feloa con- 
vict, being in cuſtody under ſentence 
of tranſportation, to eſcape out of 

riſon. Page 48; 

In all indictments againſt one for being 
acceſſary after the fact, by receiving, 
Sc. a felon, it is neceſſary to ſhew 
that the defendant knew the principal 
was guilty, or convicted of felony. 


493 


Pꝛiſon and Jmpzfſoument. 


One taken on a /upplicavit, and conti- 
nued in priſon à year without any 
freſh threatning, ought to be dif. 
charged. 103 

Reaſonable that a ſequeſtration ſhould 
lie in caſe one taken by proceſs of 
chancery, continues in priſon with- 
out paying his debts. 241 

In an indictment for an offence of break- 
ing a priſon, it is neceſſary to lay an 
actual breaking. 484 

In an indictment for reſcuing a priſoner, 
the word re/cufſit, or ſomething equi- 
valent, muſt be uſed, to ſhew it was 
forcible, and againſt the will of the 
keeper. 484 

One may be acceſſary to a felony after 
the fact, by aſſiſting a felon convict, 
being in cuſtody under ſentence of 
traniportation to eſcape out of priſon. 

"1 = 


See alſo the Fleet Pꝛiſon. 


Pꝛivi lege. 


The father has an undoubted right to 
the guardianſhip of his own children, 
and if he can any way gain them, is 
at liberty ſo to do, but muſt not take 
them in going to, or returning from 
the court. 


15 155 
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Pꝛobate. See title Will 


Pzoceſs. See more under title Con- 
tempt. 


Attachment. 


The court of chancery ſends attach- 
ments to the warden of the Fleet. 
Page 55 

The ſheriff is the proper perſon to ex- 
ecute proceſs; but where he 1s party, 
or otherwiſe incapacitated, it muſt be 
directed to the coroner, ibid. 


Segugſtration. 


In chancery, not only the body of the 
defendant, but alſo his lands and 
goods, are liable to a ſequeſtration ; 
but no ſequeſtration lies, till the time 
for the return of the attachment is 
out, on which the body was taken. 

240 

Reaſonable that a ſequeſtration ſhould 
lie, in caſe one taken by proceſs of 
chancery, continues in priſon without 
paying his debts. 241 

When lands are decreed, the manner of 
gaining poſſeſſion is, firſt to ſerve the 
party with a writ of execution of the 
decree, then to have an attachment for 
a contempt in not obeying the de- 
cree, and afterwards an injunction 
to deliver poſſeſſion of the premiſſes; 
and if that is not done, to have a 
writ of aſſiſtance to the ſheriff; but 
when a receiver is appointed, this 
being as it were the hand of the court, 
he will in a ſummary way be put in 
poſſeſſion, and the tenant, ordered to 
attorn to him, and a writ of aſſiſtance 
granted, without awarding an in- 
junction, which is the uſual preced- 
ing proceſs, 379 (N) 


Pꝛofits. See Truft for 14 U Darngh- 
ters Portions, under title Truſt 


Pꝛochein Ynip. See Infant. | 


P2zoof. See Evidence. 
Pꝛopoztion. See Yberage. 


Publication. 
After the defendant has been examined 


on interrogatories, and publication 
paſſed, the plaintiff ought not to have 
a commiſſion to examine witneſſes, 
in order to falfify the defendant's ex- 
amination. Page 413 


Purchaſe diſtinguiſhed from Delcent. 
See Heir. 


Purchaſe and Purchaſer, 


A papiſt is by 11 & 12 IF. z. cap. 4. 
diſabled to take by purchaſe, which 
has been conſtrued to extend to tak- 
ing by will. 46 

A defendant in his plea of a purchaſe 
for a valuable conſideration omits to 
deny notice; if the plaintiff replies 
to it, all the defendant has to do is 
to prove his purchaſe. 94 

One articles to buy land, and the title 
is under a will not proved in equity 
againſt the heir; yet in ſome caſes 
equity will compel the purchaſer to 
accept the title. 190 

In all cafes where the huſband makes a 
ſettlement of his own eſtate on his 
wife, in confideration of her fortune; 
the wife's portion, though conſiſting 
of cheſes en aim, and though there 
be no particular agreement for that 
2 is looked upon as purchaſed 

y him. 199 (N) 

30,0004, is covenanted to be laid out in 
land; the money need not be laid out 
all together upon one purchaſe; but 
if laid out at ſeveral times, it is ſuf- 
ficient; and if the covenantor dies, 
having purchaſed ſome lands which 
are left to deſcend, this will be a ſatis- 
faction pro tanto. 228 

In the plea of a purchaſe, it is a ſuf- 
ficient denial of notice to ſay, that 
at the time of the purchaſe he had 

notice, 
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notice, without ſaying, or at any time 
before. Page 243 
In the plea of a purchaſe or marriage 
ſettlement, notice muſt be denied, 
though not charged by the bill, and 
it is beſt to deny it both in the plea 
and anſwer. 244 (N) 
In the pleading of a purchaſe or mort- 


gage, the defendant mult plead that 


the ſeller or mortgagor was, or pre- 
tended to be ſeiſed in fee. 281 
A truſt eſtate was decreed to be ſold to 
the beſt purchaſer. A. articles to buy 
the eſtate of the truſtees, and brings 


a bill againſt them to perform the | 


contract; the court will make no de- 
cree but leave the plaintiff to go be- 
fore the maiter, and get himſelf re- 
ported the beſt purchaſer. 282 
Where a man purchaſes an eſtate, pays 
part, and gives bond to pay the reli- 
due of the purchaſe money; notice 
of an equitable incumbrance before 
payment of the money, though aicer 
the bond, is ſuſficient. 307 
A fine and five years non- claim ſhall, 
in favour of a purchaſer, bar a truit 
term, though the ce//ry gue truf? be 
an infant. 310 (N) 
A term aſſigned by an executor in truſt 
to attend the inheritance, ſhall, in 
equity, follow a!! citates created out 
of it, and all incumbrances ſubſiſting 
thereon, and is ſo connected with it, 
as not to be ſevered to the detriment 


of a bond fide purchaſer, who ſhall have | 


the beneſit of all intereſts which the 
mortgagor had at the time the mort- 
gage was made, unleſs againſt an in- 
termediate purchaſer without notice. 


| 30 

Where by the ſtatute of frauds it is Bd, 
that judgments ſhall not bind Jands 
but from the ſigning, this relates only 
to purchaſers, 399 


Real Eſtate. ( See Miibert contro werte 


bel rocer the Heir and Executor, under 
title Heir, alſo Agreement.) 


1 guardian or executor, 
cannot change the nature of the 
ceſtuy que truſts eſtate by changing 
a perſonal into a real eltate, nor e 
converſo. Page 100 
Though the ſpiritual court cannot in- 
termeddle with a freehold (or real 
eſtate) to diſtribute it, yet chancery 
can inforce ſuch a diſtribution. 102 
See alſo the ſtatute of 14 Geo, 2. ibid. 


A leaſe granted to one and his heirs for 
three lives, is a real eſtate; and tho? 
by the ſlatute of frauds it is made li- 
able to pay debts, yet it is only ſuch 
debts as bind the heirz and where 
the ſpiritual court ſet aſide a will diſ- 
poling (inter al”) of ſuch eltate, as 
revoked, this ſentence did not affect 
the deviſe of ſuch real eſtate. 166 

Real eſtate cannot paſs by a will made 
before the purchaſing thereof. 170, 

| 171 


Where the perſonal Eſtate ſhall or ſhall not 
be applied to exonerate the Real. 


One deviſes all his perſonal eſtate to his 
daughter, and all his real eſtate 
to truſtees, in truſt to pay debts, 
Sc. remainder to his daughter in 
tail, remainder over; the perſonal 
eftate ſhall in the firſt place be ap- 
plied to pay the debts. 324 

Expreſs words, or words tantamount, 
are requiſite to exempt the perſonal 
eſtate from payment of debts. 325 

Every mortgage, though without any 
covenant or bond to pay the money, 
implies a loan, and every loan im- 
plies a debt; therefore an heir of a 
mortgagor ſhall compel an application 
of the perſonal eſtate to pay off -a 
mortgage, though there was no cove- 
nant, c. from the mortgagor- 
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Receiver. 

The appointing a receiver is not in all 
caſes a turning the party out of po- 
ſeſſion; as where a receiver is ap- 
pointed of an infant's eſtate, the re- 
ceiver's poſſeſſion is the poſſeſſion of 


the infant; but on the appointing a 
receiver in an adverſary ſuit, as where 


the plaintiff in ejectment has recover- | 


ed a verdict; here the receiver's pol- 
ſeſſion ſeems to be the poſſeſſion of 
him that has the right to it. Page 


: 37 
As the receiver is the hand of the — 
he will be put in poſſeſſion in a ſum- 
mary way, by ordering the tenants 
to attorn to him, and granting him a 
writ of aſſiſtance, without firſt award- 
ing an injuaction, which is, in other 
cales, the uſual proceſs. bid. (N) 


Becoguiſance. 


One taken on a ſufplicavit, and conti- 
nued in priſon a year without any 
freſh threatning, diſcharged on en- 
tering into a recognizance before a 
maſter in 100/. with two ſureties in 
501. each, to keep the peace. 103, 

104 


Becozder of London. See London. 


Recovery, 


Tenant in tail male, remainder to him- 
ſelf in fee, deviſes his lands to J. S. 
and then ſaffers a recovery to the uſe 
of himſelf in fee, and dies without 
iſſue male; this is a revocation of 
the will, 163 

4. covenants on his marriage to lay out 
30001. in the purchaſe of land, and 
to ſettle it on A. in tail, remainder 
to B. A. purchaſes the manor of D. 
with this 3000 J. and never ſettles it, 
but ſuffers a recovery thereof ; as the 


covenant was a lien on the land; ſo 


Vor. III. 


| 


| the ſuffered thereof diſ- 
charges the lien, and bars B. of the 
benefit of the covenant, and of the 
remainder. Page 171 
The father tenant for life, remain 
to the ſon in tail, with remainder 
over. The ſon is an infant, and on 
an advantageous match being pro- 
poſed for the ſon's marriage, the fa- 
ther and infant ſon join in marriage 
articles, and the father only cove- 
nants, that within a year after the 
ſon's coming to age, the father and 
ſon will join in a fine and recovery of 
the family eſtate to divers uſes. 
The infant ſon ſeals the deed, and 
within a year after he comes to age, 
Joins with his father in a fine and re- 
covery : the infant ſon's ſealing of 
theſe articles not ſufficient to declare 
the uſes of the fine and recovery. 
206 
No preciſe form of words requiſite to 
declare the uſes of a fine and recove- 
ry, provided the meaning of the 
parties ſufficiently appears. 208 
Tenant in tail of a rent granted Je now 
without any remainder over, ſuffers 
a recovery ; this will not give an ab- 
ſolute, but only a determinable fee. 
230 


bound to keep down the intereſt, as 
tenant for life is, even though the 
tenant in tail ſhall have died during 
his infancy, and conſequently before 
it was in his power to have barred the 
remainder by a recovery. 235 


Regiſter. 


In a poor cauſe, to ſave expence, and 
where the matter is clear, the court 
will refer it to the regiſter, and nat 
to the maſter, to compute the inter- 


eſt or arrears of rent. 258 
Achearing. 

' In the diſcretion of the court whether 

cr no to grint a rehearing. 8 

H Order 


Tenant in tail of lands mortgaged not 
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Order for a rehearing refuſed to be diſ- | 
charged, though at the diſtance of 


about twenty-four years. Page 8 (N) 


An agreement was ſigned by the parties, 
and by conſent made an order of 
court, to ſubmit to ſuch decree as 
the court ſhould make, and nei- 
ther: party to bring an appeal; yet 
the cauſe allowed to be reheard. 

; | 242 


Relation. 


One having a right to adminiſter to 
J. S. brings a bill for an account of 
- $.'s perſonal eſtate, which bill 
ing demurred to, the plaintiff took 
out adminiſtration to J. S. and char g- 
ed the ſame by way of amendment; 
this held to be ſufficient, for that the 
adminiſtration, when taken out, re- 
lated to the time of the death of the 
inteſtate. 351 
So where an executor, before probate, 
files a bill, and proves afterwards the 
will; ſuch ſubſequent probate makes 
the bill a good one. ibid. 
See Concerning the Relation of Fudg- 
ments ſigned in Facation, to the preced- 
ing Term, title Securities. 


Releaſe. 


Deviſe to ſuch of the children of A. as 
ſhall be living at his death. A. has 
iſſue B. who becoming a bankrupt, 
gets his certificate allowed, atter 
which A. dies; this contingent intereſt 
is liable to the bankruptcy, foraſ- 
much as the ſon in the father's life- 
time might have releaſed it. 132 | 

Where a daughter of a freeman of 
London accepts of a legacy of 10,0007. 
left her by. her father, who recom- 
mended it to her to releaſe her right 
to her orphanage part, which ſhe does 
releaſe accordingly; if the orphanage | 
be much more than her legacy, tho” 
ſhe was told ſhe might elect which 
ſhe pleaſed; yet if ſhe did not know 
ſhe had a right firlt to inquire into 


3 


the value of the perſonal eſtate, and 
the quantum of her orphanage part, 
before ſhe made her election; this is 
ſo material, that it may avoid her re- 
leaſe, Page 316 


In what manner a party releaſing ought 


to be informed of his right, fo as to 
be bound by ſuch releaſe. 321 


Though, generally ſpeaking, an exe- 


cutor or truſtee compounding, or re- 
leaſing a debt, mult anſwer for the 
ſame; yet if it appears to have been 
for the benefit of the truſt eltate, it 


is an excuſe. 381 


Relief. 


A bill is brought by a lord of a manor 


to recover a fine for a copyhold, on a 
ſuggeſtion, that the defendant was 
admitted by attorney, but ſome- 
times pretends the attorney had no 
authority to take ſuch admittance; 
the defendant anſwers as to part, and 
demurs as to relief; the demurrer 
held good. 143 


Lord brings a bill againſt tenant to re- 


cover a-quit-rent, alledging that the 
land out of which the quit-rent iſſues, 
by reaſon of the unity of poſſeſſion of 
that with other lands, is not known; 
the defendant anſwers as to diſcove- 
ry, and demurs as to reliet; demur- 


er good, Que. 149 


Remainder. 


If A. be a copyholder in tail, remainder 


to B. in fee, and A. takes a grant 
of the freehold from the lord to him 
and his heirs, and dies without iſſue; 
Q.. If B. in whom there was once a 
veſted remainder in fee in the pre- 
miſles, is not entitled to- the ſame? 

10 (N) 


Where a term for years is deviſed to . 


for life, remainder to B. and the ex- 
ecutor aſlents to the deviſe to A. this 


is a good allent to the deviſe over. 
| 12 


Where 
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Where the uſe of goods is given to one 
for lite, remainder over ; the ce/ftuy 
gue u/e tor life muſt ſign an inventory, 
expreſling that he is intitled to theſe 
things for his life, and that after- 
wards they belong to the perſon in 
remainder, | Page 336 

See more concerning Remainders being 
good, under Tit. Limitation of Terms 
for Years, &c. Tit. Eſtate; alſo 
under Tit. Rents. 


Rents. 
A tenant who had paid taxes on account 


of a charity which appeared to be ex- 
empted from taxes, not ſuffered to be 


relieved out of the arrears of rent in 


his hands. 128 (N) 
As the profits of the wife's land would 
belong to the huſband during the co- 
verture, ſo the rent iſſuing out of the 
land during that time, and which 1s 
payable by the tertenant in reſpect of 
the profits, belong to the huſband, 
who may avow alone for rent incur- 
red during the coverture. 200 
If a rent de novo be granted in tail, 
without any remainder over, and te- 
nant in tail takes wife, and dies with- 
out ifſue ; the wife ſhall not be en- 
dowed, becauſe the thing out of which 
the dower is to ariſe, is not in being. 
Secus, if the rent were granted in tail, 
remainder cver. 230 
Tenant in tail of a rent granted & novo, 
without any remainder over, ſuffers 
a recovery ; this will not paſs an ab- 


ſolute, but only a determinable fee. 
ibid. 


On what ſuppoſition the law allows the | 


remainder of a rent geagted de moo, 
to be good, ibid, (N) 
One deviſes a rent charge to be fold to 
pay legacies amounting to 800 J and 
if the rent charge ſhould fell for 
1000/7. the teitator gives a further le- 
gacy of 200/, The rent-charge ſells 
tor above 800 J. and leſs than 10097. 
what exceeds the 800 J. ſhall belong 
to the heir, 252 
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A legacy out of a rent-charge ſhall car- | 
ry intereſt. Page *54 | 


In a poor cauſe, to ſave expence, 
where the matter is clear, the court 
will refer it to the regiſter, inſtead of 
a maſter, to compute the arrears of 
rent. 258 

At law there could be no general occu- 
pant of a rent: as if I had granted a 

rent to 4. for the life of A. and 4. 

| had died living B. the rent would 

have determined. 264 (N) 


If a man had granted a rent to A. his 


executors and aſſigns, during the life 
of B. and afterwards the grantee had 
died, leaving an executor, but no 
aſſignee, the executor ſhould not have 
had the rent, which being a freehold, 
could not have deſcended to an exe- 
cutor ; but this is helped by the ſta- 
tute of frauds, ſince which, if a rent 
be granted to 4. for the life of B. 
and 4. die, living B. A.'s execu- 
tors or adminiſtrators ſhall have it 
during the life of B. for the ſtatute is 
made not only to prevent the incon- 
veniency of ſcrambling for the eſtate, 
but alſo for continuing it during the 
life of the ceſtuy gue wie. ibid. (N) 


Juit- Rent. 


Lord brings a bill againft tenant to re- 
| cover a quit-rent, alledging, that 
the lind out of which the quit-rent 
iſſues, by: reaſon of the unity of poſ- 
ſeſſion of that with other lands, is not 
known ; the defendant anſwers as to 
diſcovery, and demurs as to relief; 
| the demurrer good. Quere. 149 
Though a bill in equity to recover a 
|  quit-reyt may, under ſome circum- 
ſtances, be proper, yet it ought to ap- 
pear therein that the plaintiff has no 
remedy at law. 256, 257 


Replication. See Tit. Plea. 


A defendant in his plea of a purchaſe 
for a valuable conſideration, - omits 
Hao 2 to 
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to deny notice; if the plaintiff replies 
to it, all the defendant has to do, is 
to prove notice. Page 94 
If a defendant puts in an anſwer to a 
bill brought by an infant, who does 
not reply to it, ſuch anſwer muſt, it 
ſeems, be taken to be true; in re- 
gard the defendant, for want of a re- 
plication is deprived of an opportu- 
nity of examining witneſſes to prove 
his anſwer. 237 (N) 
Quæœre tamen. 


Reſcue. 


In an indictment for à reſcue of a pri- 
ſoner, the word re/cu//it, or ſomething 
equivalent, muſt be uſed, to ſhew it 
was forcible and againſt the will of 


the keeper. 484 
Ser Executoz. 


Return. 


One who had been a priſoner in Ncww- 
gate for debt, but ſince removed to 
the Flzet, is excommunicated ; the 
court of chancery will not direct the 
curſitor to make out the writ of ex- 
communicato capiendo to the warden of 
the Fleet; but the writ may be direR- 
ed to the ſheriff, who may return a 
non eft inventus, and on this return, 
B. K. may grant an habeas corpus, 
and thereon charge him with an ex- 
a mmunicato capien«do, 53 


Be verſlon 


A. hae two ſons, B. and C. and on the 
marriage of B. A. ſettles part of his 
lands on B. in tail; and 4. being 
ſeiſed in fee of the reverſion of theſe 
lands, and of other lands in poſſeſſion, 
deviſes all his lands and heredita- 
went; not otherwiſe by bim ſeutled er 
diſpoſed of ; the reverſion in fee will 
pals. 56 | 


It is the intention of the party, which 


The reverſion in fee is part of the old 
eſtate, and if the owner had the land 
as heir of the mother, the ſame ſhall 
deſcend to the heir on the mother's 
fide ; ſo if it was Borough Engliſh or 
Gavelkind, it ſhall deſcend according- 
ly. : Page 63 

Regularly a remainder 13 carved out of 
a reverſion, ſo that where there would 
have been no reverſion, there can be 
no remainder ; but this does not hold 
in the caſe of a rent created de nous, 
of which the law allows a remainder 
to be granted. 230(N) 

A. tenant for years, remainder to P. 
for life. A. is doing waſte ; B. though 
he cannot bring walte, as not havin 
the inheritance, yet he is intitled to 
an injunftion. But the court will not 
injoin, unleſs the reverſioner in ſee be 
made a party, who poſlibly may ap- 
prove of the waſte. 268 (N) 


Review, Bill of. See Tit. Bill. 


CH. See under Tit. 


Revocation of a 
| Gill. 


Satisfaction. See alſo Tit. Legagy. 


Freeman of Londen before marriage 
ſettles ſome part of his perſonal. 
eſtate upon his intended wife, to take 
effect after his death, without men- 
tioning it to be in bar ſor ſatisfac- 
tion] of her cuſtomary part; this will 
bar her of ſuch cuſtomary part. 15; 


makes the pretended equivalent a ſa- 
tis faction or not. 225 
A father's permitting lands to deſcend 
in fee, juſt of the ſame value with 
lands covenanted to be ſettled in tail; 
this is a ſatisfaction. ihid. 
A matter of leſs value not to be taken 
in ſatisfyRion for what is of a greater 
value, 226 
Lanes 


A Table of the Principal Matters. 


Lands of much —— value left to a! 
2 


daughter, no ſatisfaction for a por- 
tion. Page 226 
Et vide infra. 


30,0007. is covenanted to be laid out 
in land; the money need not be laid 
out all together upon one purchaſe; 
but if laid out at ſeveral times, it is 
ſufficient ; and if the covenantor dies, 
having, after the covenant, purchaſed 
ſome lands which are left to deſcend, 
this will be a ſatisfaction pro canto. 

228 

In a ſettlement a term was raiſed for 
daughters“ portions, wiz. 10,000. 
with a proviſo, that if the father by 
deed or will ſhould give or leave the 
ſum of 10, oco J. to his ſaid daughters, 
it ſhould be a ſatis faction; the father 
leaves land to the daughters of the 
value of 10,0001. this no ſatis faction. 


245 

Et wide ſupra. 
Money and land go in a quite different 
channel, and therefore the one not to 
be taken in fatisfaRtion for the other. 


247 

Huſband on marriage ſettled 100 J. ger 
annum pin-money in truſt for his wife, 
for her ſeparate uſe, which becomes 
in arrear, and then the huſband by 
will gives the wife a legacy of 5001. 


after which there is a further arrear of 


the pin-money, and then the huſband 
dies ; this legacy, being greater than 
the debt, decreed, even in the caſe 
of a wife, to be a fatisfaftion of pin- 
money due before the making of the 
—_— 353 
Where pin-money is ſecured to the wite, 
and the huſband finds her in clothes 
and neceſſaries ; this is a bar ſor ſa- 
tisfaction] as to any arrears of pin. 
money incurred during ſuch time. 


One having by his will given his 209 
600 J. in money, on his death - bed or- 
dered his ſervant to deliver to his wife 
then preſent, two bank notes, pay- 


able to bearer, amounting to 600 /. | 


ſaying, he had not done enough for 
his wife; this gift held to be adci- 
tional, and not to be a [ſatisfaction 


or] payment of the former legacy 
in the teſtator's life-time. Page 356 


Secutities and Incumbrances, Judg- 
ments, Statutes audRecogniſances. 


The court will not, without difficulty, 
ſet aſide a ſecurity made under a de- 
cree, and approved of by the maſler, 

8 

One being ſeiſed of lands in fee in 4. 
and poſleſſed of an extended intereſt 
upon a ſtatute in B. deviſes all his 
lands, tenements, and real eſtate in 
A. and B. to J. S. and his heirs; this 
will not paſs the extended or chattel 
intereſt in B. eſpecially if there be 
another clauſe in the will, which 
(inter al) diſpoſes of all the teſtator's 
debts or credits. 26 

Where a judgment was given to a pa- 
piſt, it was reſolved he could not ex- 
tend the land, for. that would givg 
him an intereſt in the land, contrary 


which makes papiſts incapable of 
taking any intereſt in land. 46 (N) 
If che wife has a judgment and it is ex- 
tended upon an elegit, the huſband 
may aſſign it without a conſideration, 
If a judgment be given in truſt for a 
feme ſole, who marries, and by con- 
ſent of her truſtees, is in poſſeſſion 
of the land extended, the huſband 
may aſſign over the extended intereſt, 
And by the ſame reaſon, if a feme 
has a decree to hold and enjoy lands, 
until a debt due to her is paid, and 
ſhe is in poſſeſſion under this decree, 
and marries, the huſband may aſlign 
over the benefit of this without any 
conſideration, for it is in nature of an 
extent. 200 


5 | Where a man purchaſes an eſtate, pays 


part, and gives bond to pay the reũ- 
due of the money; notice of an equi - 
table incumbrance before payment 
of the money, tho” after the bond, is 
ſufficient. 307 
The court will not order the filing an 
original to make good a judgment on 

bz - errod 


to the expreſs words of 11 12 . 3. 


"SS Aubin gt - 


A Table of the Principal Matters, 


error brought, without ſome excuſe 
for not having filed one before ; tho' 
a ſlender excuſe may be ſufficient. 

Page 314 
A term afligned to attend the inheritance 
ſhall, in equ ty, follow all the eſtates 


created out of it, and all incumbrances | 


* 


ſubſiſting upon it. | 330 
Where by the ſtatute of frauds it is ſaid, 
that judgments ſhall not bind lands, 
but from the ſigning, this relates only 
to purchaſers ; therefore, as between 


creditors, a judgment entered in the | 


vacation relates to the firſt day of the 

preceding term. 399 
A. died ſeiſed of ſome lands in fee, and 
conſiderably indebted by judgment 
and ſimp'e coatratt; and after the 
death or 4. and before the eſſoign 
day of the next following term, many 
of the judgment creditors delivered 
fieri facias's to the ſerif, who took 
the goods and furniture in execution. 
In this caſe it was held, that the 
judgment creditors having lodged 
their writs of execution in the ſame 
vacation that the party died, it relat- 
ed to the tefle of the writ as to all 
but purchaſers; conſequently that 
theſe goods were as evicted from A. 
in his life-time ; by which means the 
ſimple contract creditors, who deſired 
to ſtand in the place of the judgment 
creditors upon the land in proportion, 
as theſe had exhauſted the perſonal 
eſtate, (ſuppoſing 4. to have left the 
ſaid perſonal eſtate at his death) were 
without remedy. 399, 400 (N) 
A. owes money by ſeveral judgments 
and bonds, and dies inteſtate. His 
adminiſtrator pays the judgments and 
ſome of the bunds, and pays more 
than the perſonal eitate amounts to; 
what the adminiſtrator paid on the 
judgments mutt be allowed him; 
but as to what he paid on the bonds, 
he muſt come in pro rata with the 


2 in debts of different natures, 
ing ſued in chancery by ſome of 
them, appeared and anſwered imme- 
diately, admitting their demands, 
(ſome of the plaintiffs being her own 
daughters) and other of the creditors 
ſued the executrix at law, where the 
decree not being pleadable, they ob- 
tained judgments; yet the decree of 
the court of chancery, being for a 
juſt debt and having a real priority in 
point of time, not by fiction and re- 
lation to the firſt day of term, was 
preferred in the order of payment to 
the judgments; and the executrix 
froteQted and indemnißed in paying 
a due obedience to ſuch decree, and 
all proceedings at law flayed againſt 
her by inj unction. Page 402 (N) 


Securities bought in for leſs than is due. 


Sce Compoſition. 


In what Caſes Security has or has not been 


required, 


Where the will does. not require that the 


executor ſhould give ſecurity, it is 
not uſual for the court to inſiſt on it, 
until ſome miſbehaviour ; but where 
one by will charged the reſidue of his 
perſonal gftate with 40. per anmm 
to his wife, to be paid quarterly, the 


- executor was ordered to bring before 


the maſter ſufficient in bonds and ſe- 
curities, to be ſet apart to ſecure this 
annuity. 336 


Where the ſpiritual court has refuſed to 


grant the probate of a will to an exe- 
cutor reputed to be in bad circum- 
ſtances, and abſconding, until he 
ſhould give ſecurity for a due admi- 
niſtration of the aſſets, B. R. has, 
in ſuch caſe, inforced the granting 
of the probate by a perempto: y 
mand aius. 337 (N) 


other bond creditors out of the real | : 
aſſets. 400 Sequeſtration. See lit. Pzoccls. 


A decree of the court of chancety is 
equal o a judgment in a court of 
law; and where an executrix of . 
who was greatly indebted to ſeveral | 


Sheriff. 


One that had been a priſoner in New. 
gate for debt, but ſince removed to the 
Fleet, is excommunicated; the court 
of chancery will not direct the writ of 
excommui:icato capiends to the warden 
of the het; but the writ may be di- 
rected to the ſheriff, who may return 
a mn e inventus, and on this return, 
B. R. may grant an habeas, corpus. 
and thereon charge him with an ex- 
communicato capiendo. Page 53 
The ſheriff is the proper officer to exe- 
cute proceſs; only where he is party, 
or otherwiſe incapacitated, it mult be 
directed to the coroner. 55 


Sdip. 


Money was lent on the mortgage of a 
ſhip without any covenant for pay- 
ment of the money. The ſhip was 
takerrat ſea, and the mortgagor died; 
the executors of the mortgagor de- 
creed to pay the mortgage wa” - 
| 3 


HSolicitoz. See Ittoznep. 


South Sea Company and Stock. 


la the caſe of the Seutb- Sv company in 
whom the eſtates of the late directors 
are veſted by act of parliament; 
where the ſtatute of limitations might 
have been pleaded againſt the late di- 
reQors, it is pleadable againſt the 
company, who ſtand but in ſuch di- 
reclors“ place. 143 
A trader in London having money of 
J. S. (who reſided in Hallau) in his 
hands, bought Seurh-Sea Rock with 
it in his own name, but entered it in 
his account book as bought for J. S. 
after which the trader became bank- 
rupt; the truſt Rock not liable to the 
bankruptcy. 127 (N) 
All the South-Sea loans were advanced 
on the credit of the ſtock, without 


13 
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431 
The preamble of an act of parliament 


Statutes of Bankruptcy. 


inquiring after the ability of the bor- 
rower. : Page 361 


Dpecifick Deviſe o: Legacy. See 


Legacy. 
Specific Lien. See Lien. 


Dpecifick Perfozmance. See Ares 


ment when to be performed in Specie, and 
©hen not, title Agreement. 


Spiritual Court. See Courts. 


Statutes oz Acts of Parliament, and 


Rules concerning them. 


No new thing, but uſual that an in- 


terelt raiſed by a ſubſequent ſtatute, 
ſhould be under the ſame remedy and 
advantage, as an intereſt exiſting be- 


fore. Thus the flatute of 32 H. 8. 


enabling a man to deviſe his lands, 
has been in ſome reſpects held to be 
within the equity of 27 H. 8. *Sothe 
act of 12 Car. 2. erecting the exciſe, 
may, with regard to the Cale of offices 
within that branch of the revenue, 


be within the reaſon of the 5 & 6 of 


Ed. 6. 393» 394 (N) 


Inſtances where penal laws have not been 


extended by an equitable conſtruc- 
tion, 


ſaid to be the key for opening the 
meaning and intent of the act. 434 


In what caſes and under what circum- 


ſtances an affirmative law, without 
negative words, may repeal or take 
away the force of a former Jaw. 

491 


See Bank. 
rupts. 


S anne of Diſtribution. See Diftribuz 


tion. Will, 


Statute of Frands and Perjuries. See 


Purchaſe, Securities, (ill, &c. 
Hh4 


* 

2 

{ 
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Statute of Limitations. See Limita- 
tions. | 


Statute of Toleration. See Difſenters. 
Supplicabit. See Ulrits. 
© Durety. See Bail. 
Survivoz. See Jointenants. 


Taxes, 


O bill will lie for a tenant to be 

: relieved out of the arrears of rent 
for taxes which the tenant has actually 
paid on account of rent reſerved to a 
charity, which appears to be exempt- 
ed from taxes. Paze 128 (N) 
Where land was mortgaged for ſecuring 
an annual payment of 20/7. to a wi- 
dow in ſatisfaction of her dower; this 
annual payment being ſecured out of 
land, ought to anſwer taxes as the 


land does; but if the tenant, in his | 


payment of the annuity to the widow, 
omits to deduct for taxes, he ſhall not 
make her refund in equity. ibid. 


Tenants in Common. 
tenants. 


Term foz Pears, and Term attendant 
on the Jnheritance. Sce Hate fer 
Tears. 


Term and Vacation. 


As to all but purchaſers ( not creditors) 


judgments entered in the vacation re- 


late to the firſt day of the preceding 
term. | 399 


— — — 


| 


See Join | 


" Tiinber., 


tenant for life, remainder to B. jn 
tail, as to one moiety, remainder to 
C. an infant in tail, as to the other 
moiety, remainder over. There is 
timber on the premiſſes greatly de- 
caying; B. theremainder-man brings 
a bill, praying that the decaying 
timber may be cut down, fold, and 
the money divided between him and 
the infant; the tenant for life ordered 
to have ſufficient left for repairs, and 
an allowance for damage done to 
him on the ground; but not to be 
conſidered for the timber, which, 
when ſevered by any means whatſo- 
ever, belongs to the firſt owner of the 
inheritance. Decaying timber not 
to be cut down, if for ornament or 
ſafety. Alſo where an infant is con- 
cerned in the inheritance, no timber 
to be cut down without the appro- 
bation of the maſter, and the infant's 
money to be put out for his benefit, 
Page 267 


4. 


Tithes. 


One has no land in A. but has tithes 
there, and deviſes all his land in 4. 
The tithes, as they are iſſuing out of 
the land, and part of the profits 
thereof, ſhall paſs. 386 


Trade. See more title Bankrupts, 
Partners. 
* 


A tradeſman in Lenden, by order of a 
tradeſman in the country, ſends 
goods to the latter, who does not ap- 
point or name the carrier; afterwards 


the carrier imbezils the goods; the 


trader in the country mult fland to 
the loſs. 1985 


A trader in London having money of 
J. S. (who reſided in Holland) in 
his hands, bought Sozh-Sca ſtock in 
his own name, but entered it in his 
account book as bought for J. S. 
after which the trader became bank- 

rapts 


- 
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rupt ; determined that this ſtock was 
not liable to the bankruptcy. Page 
187 ( 


Tranſpoztation. See Felonp, 
Trees. See Timber. 


Trial. 


Trial of the cuſtom of Lenden by the 
certificate of the recorder, and what, 
and againſt whom the remedy is to be 
had in caſe of a falſe certificate, ſee 
title London. 

As for the manner of trial of clerks 
convict before the ordinary, ſee title 


Clergy. 


Truſt and Truſtee, 


Where a judgment is given to a papiſt, 
he cannot extend the land, for that 
would give him an intereſt in the land, 
contrary to the expreſs words of 11 
& 12 of W. 3. cap. 4. and it is the 
ſame thing where the judgment is 
given in truſt for a papiſt. 46 [N) 

Truſtee cannot change the nature of the 
ceſtuy que truff*s eſtate, by turning 
money into land, & converſo. 100 

A breach of truſt evidence of the great- 
eſt fraud. 131 

A bare truſtee is a good witneſs for his 
ceſtuy que truſt, but not an executor 
in wk as he is liable to be ſued 
by creditors, and to anſwer colts. 
ö 181 

A trader in London having money of 7. 
S. (who reſided in Holland) in his 
hands, bought South-Sea ſtock in his 
own name, but entered it in his ac- 
count book as bought for J. S. after- 
wards the trader became bankrupt ; 
determined that this truſt ſtock was 
not liable to the bankruptcy. 137(N) 

One makes his wife his ſole heireſs and 
executrix of all his real and perſonal 
eſtate, to ſell and diſpoſe thereof at her 
pleaſure, to pay debts and legacies, 
and gives his brother (who was h15 next 


of kin and heir) 51. The wife has 


the reſidue to her own uſe, and not as 
Page 193 


a truſtee. 
If a judgment be given in truſt for a 
feme ſole, who marries, and by con- 
ſent of her truſtees is in poſſeſſion of 
the land extended, the huſband may 
aſſign over the extended intereſt. 


f 200 
Every executor is a truſtee ſor the per- 
formance of the will. 20 
Money agreed to be laid out in land 

ſhall be taken as land; and no differ- 


ence whether it is depoſited in the 


hands of truſtees, or remains in the 
hands of the covenantor. 211 
A truſtee forbearing to do what it was 
his office to do, ſhall not prejudice 
his ceftuy que truft. 215 
Every ceftuy que tryft, whether à volun- 
teer or not, is intitled to the benefit 
of the truſt; and no reaſon that ths 
truſtee ſhould keep the eſtate. 222 
The wife of ce/uy qne truft not intitled 


to dower. 22 
Huſband may be tenant by the. canes 
of a trait. 234 


The court never allow an executor or 
truſtee for his time and trouble 
eſpecially where there is an expreſs 
legacy for his pains, Oc. 249 

Nay, an executor in truſt, who had no 
legacy, and where the execution of 
the truſt was likely to be attended 
with trouble, at firſt refuſed, but 
afterwards bargained with the reſi- 
duary legatees, in conſideration of 
100 guineas, to act in the executor- 


ſhip ; and he dying before the exe- - 


cution of the truſt was compleated, 
his executors brought a bill to be al- 
lowed theſe 100 guineas out of the 
truſt money in their hands ; but the 
demand was diſallowed. ,251, 252(N) 
Truſtee compounds debts or incum- 
brances; who to have the benefit of 

it, ſee Compolition, Debts, &c. 
The deviſe of a truſt to be conſtrued in 
the ſame manner as that of a legal 
eſtate, 259 
An executor or truſtee for an infant 
neglects to ſue within fix years; the 
ſtatute 


— * — 


— 23 


of 
, 
| 
+ 
: 


Ratute of limitations ſhall bind the 
infant. Page zog 
A fine and five years non-claim ſhall, 
in favour of a purchaſer, bar a truſt 
term, though the ce/fuy que truſ be 
an infan:. 310 (N) 
Where a bond is given to B. in truſt for 


J. the money due on the bond ſhall. 


be paid in a courſe of adminiſtration ; 
o if there be a term for. years in B. 
in truſt for 4. | 342 
A truſtee miſbehaving himſelf ordered 
to pay colts out of his own pocket, 
and not out of the truſt eſtate. 347 
Though, generally ſpeaking, an exe- 
cutor or truſtee compounding or re- 
leaſing a debt, muſt anſwer for the 
fame; yet if this appears to have been 
for the benefit of the truſt eſtate, it is 
an excuſe. . 381 
The ſtatute of 7 Anne, cap. 19. ena- 
bling infant truſtees to convey, purſu- 
ant to the directions of the court of 
cbancery, extends only to plain and 
expreſs truſts, not to ſuch as are im- 
plied or conſtructive only. 387 
Leaſe of a coal-mine to 4. reſerving a 
rent; 4. the leſlee declares . himſelf 
truſtee for five perſons, to each a 
fifth. The five partners enter upon, 
work and take the profits of the mine, 
which afterwards becomes unprofita- 
ble, and the * lefiee infolvent; the 
ceſluy gue trufts not liable, but for 
the time during which they took the 
profits. | 402 


tn hat Cafes an Executor ſball be only a 
truſtce, ſee Executoz. 


Rejultizg Truſt. 


One deviſes a rent-charge to be ſold to 
ay legacies amounting to 80c/. and 

if the rent-charge ſhall ſell for 1000/7. 
then the teſtator gives a further lega- 
cy of 2007. The rent-charge ſells 
for above 800/. and leſs than 1000/7. 
what exceeds the 800/. ſhall belong 
to the heir as a reſulting trult. 252 
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Truſt for raiſmg Daughters Portions and 
Payment of Debts, fee alſo Poztions 
o Pzoviſtons foz Children. 


The truſt of a term is to raiſe daugh- 
t-rs* portions by rents, iflues and 
profits; or by making leates for three 
lives at the ancient rent; or by grant- 
ing copyholds on fines ; the money 
to be paid to the daughters at their 
age of eighteen, or marriage, or as 
ſoon after as the ſame can be raifed 
out of the premiſles aforelaid ; the 
portions, as it ſeems, cannot be raiſed 
by the ſale or mortgage. Page 1 


'In a deviſe of lands to pay debts, if 


the creditors brivg a bill to compel 

a ſale, the heir is, generally, to be 
made a party; /ecus ot a truſt created 
by deed to pay debts. 92 
In the caſe of a deed of truſt to pay 
debts, the ſanity of the teſtator is not 
proved; ſecus where a bill is brought 
to prove a will of land. 93 
One by will charges all his worldly 
eſtate with his debts, and dies ſeiſed 
of freehold and copyhold eftates, 
which he particularly diſpoſes of by 
will; the copyhold, though not ſur- 
rendered to the uſe of the will, ſhall 
yet be applied to the payment of the 
debts pari paſſu with the freehold. 
95 

If I charge all my lands with payment 
of my debts, and deviſe part to 4. 
and other part to B. c. the credi- 
tors cannot be paid out of the lands 
till the maſter has certified what the 
proportion is, which each deviſee is 
to contribute; but if the maiter 
certifies that the debts will exhauſt 
the whole real eſtate, then the credi- 
tors may proceed againſt any one de- 
viſce for the whole. 93 
Term of one thouſand years to ſecure 
daughters* portions, payable at ſix- 
teen; provided, if no daughter at 
the time of failure of iſſue male, the 
portion to hnk. There is a davgh- 
ter who attains to ſixteen, and mar- 
ries without conſent, and no ſon by 
the marriage; but the daughter dies 
in 
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in the liſe-time of the father and mo- 
ther, and conſequently while there 
might be a ſon; the portion finks. 
Page 134 

In a ſettlement a term was railed tor 
daughters“ portions, <iz. 10,0001. 
with a proviſo, that if the father by 
deed or will ſhould give or leave the 
ſum of 10, ooo. to his ſaid Caugh- 
ters, it ſhould be a ſatisfaction ; the 
father leaves land to the daughters 
of the value of 10,0c0/. this no fa- 
tis faction. 245 
A truſt eſtate was decreed to be ſold for 
the payment of debts and legacies, 
and to be ſold to the beſt purchaſer. 
A. articles to buy the eſtate of the 
truſtees, and brings a bill to compel 
them to perform the contract; the 
court will make no new decree, but 
leave the former decree to be purſued. 
282 


Truflees for preſerving Centingent Re-], 


mainders. 


Sir P. J. tenant for life, remainder to 
his ſon R. T. for life, remainder to 
his firſt, c. ſon in tail. Sir P. F. 
by indenture tripartite, between him 
ſelf of the firſt part, R. T. of the 
ſecond part, and 7. S. of the third 
part, covenanted to levy a fine of the 

remiſſes. But R. 7. did not join 
in any covenant in the deed, nor in 
the fine, but ſealed the deed ; deter- 
mined, that this was no ſurrender, in 
regard the remainder-man cannot 
ſurrender, but only releaſe to the 
tenant for life. And the bare ſeal- 
ing the deed by R. T. the fon, would 
neither ſurrender nor releaſe his eſtate, 
conſequently the contingent remain- 
der to the firſt, &c. ſon was preſerv- 
ed, there being a right of freehold 
ſubſiſting in R. T. the ſon, for the 
ſupporting of this right, 210(N) 


ö 


Uerdift general and ſpecial. See alſo 
Jury. | 


I all inditments againſt one for 
being acceſſary after the fact, by re- 
ceiving, harbuuring, Sc. a felon, 
it is neceflary to charge, that the 
defendant knew the principal was 
guilty or convicted of felony ; and the 
omiſſion of this neceſſary ingredient 
is not to be helped by the finding of 
the verdict; eſpecially if the verdict 
does not find the fact of notice, but 
only what is evidence thereof. P. 493 
Where a ſpecial verdict has not certain- 
ly found any felony upon the facts 
therein ſtated, and conſequently it is 


uncertain whether the priſoner be 


guilty of any felony at all, or only 
of a miſdemeanor ; or where the jury 
has found a general verdict that the 


iſoner is guilty, and afterwards . 


judgment is arreſted for defects in the 
indictment; in theſe caſes the judg- 
ment given muſt be judgment of 
acquittal; but this will be no bar to 
another indictment conſtituting a dif- 
ferent offence. 499 


Voluntary. See alſo Fraud. 


Every cefluy gue tru/t, whether a volun- 
teer, or not, is intitled to the benefit 
of the truſt. 222 

Any voluntary bond is good againſt the 
executor, though to be poſtponed to a 
ſimple contract debt. ibid. 

An huſband voluntarily, and after mar- 
riage, allows the wife for her ſeparate 
uſe, to make profit of all butter, 
eggs, Oc. beyond what is uſed in the 
family ; out of which the wife ſaves 
1004. and lends it to the huſband, 
After the huſband's death, the court 
will, in order to encourage the wife's 
frugality, allow of this agreement, 
and let her come in as a creditor for 
this 1007. eſpecially there being no 
defect of aſſets to pay debts. 337 

A. having a wife who lived ſeparate 
from him, courted, and afterwards 

married 


| 
, 
1 
1 


- 
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married another woman, who knew | 


nothing of the former wife's * 
alive. But this being afterwards diſ- 
covered, in order to induce the ſecond 
wife to continue to live with him, 
A. gave a bond in truſt to leave her 
10001, and died, not leaving aſſets to 
ay his ſimple contract debts; this 
bond held to be worſe than voluntary, 
being given on an illicit conſidera- 
tion, and poſtponed to all the ſimple 
contract debts. Page 339 


Ward. See Guardian. 
' Waſte, Sce Timber. 


Wife. See Baron and Feme. 
Will. See alſo Expoſition of 7U02ds. 


(Whether Parol Evidence be to be ad. 
mitted in the Caſe of a Deviſe of a 
Guardianſbip, or in @ Will of Perſonal 
Eftate, ſee Parol Evidence.) 

N ſome ſenſe the ſtatute of diſtribu- 

I tion makes a will for the inteſtate, 
wiz. by ſo far veſting the diſtributary 


Mare in the perſon intitled, as that 
though he ſhould die — — 


after the inteſtate, it will be tranſ- 


miſſible to his repreſentatives; juſt as 
if one intitled to a legacy, payable at 
a future time, ſhould die before the 
time of payment, the legacy would 
notwithſtanding be an intereſt veſted 
reſently. 49, 50 (N) 
Where a bill is brought to prove a will 
of land, the ſanity of the teſtator 
muſt be proved; ſecus, in the caſe 
of a deed of truſt to ſell for payment 
of debts. 3 
The court never orders a will to de 
proved viva wece at the hearing, as 
they do a deed. ibid. 


Deviſe of all my houſhold goods, plate, 
c. to 4. the reſidue of my perſonal 
eſtate to B. The ready money and 
bonds do not pals by the word goods, 


| Though it be proper to prove a will in 


for then the bequeſt of the reſidue 
would be void, Page 112 
A will coming into miner Hall 
ought to be conſtrued according to 
the rules of the common law, 11; 
One articles to buy land, and the tcl 
is under a will not proved in equity 
. againſt the heir; yet in ſome caſcs 


equity will compel the purchaler to 
accept the title. 199 


equity, yet the ſame is not abſolutely 
neceſſary, any more than it is to prove 

a deed in equity, 192 
Where the teſtator owns his hand before 
the witneſles who ſubſcribe the will 
in the teſtator's preſence; the will is 
good, though all the witneſſes did 
not ſee the teſtator ſign. (See title 
itneſs to a Will.) 254 
Where a title depends on the words of 
a will, this is as properly determin- 
able in equity, as by a judge and 
Jury at nf pris. 295 
An equity of redemption of a copy hold 
may be deviſed without being ſur— 
rendered to the uſe of a will. 338 


Probate. 


4. dies indebted by one bond to Y. 
and by another bond to C. and leaves 
B. and F. S. executors: B. inter- 
meddles with the goods, and dies be- 
fore probate, and before any election 
made to retain; Q. Whether as B. 
might have retained the goods in his 
hands, his executors have not the 
ſame power ? 183 

Where an executor, before probate, 
files a bill, and afterwards proves the 
will; ſuch ſubſequent probate makes 
the bill a good one. 351 

A denatio cauſa mortis, though in nature 
of a legacy, need not be proved with 
the will. | 357 
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| 


Heviſe and Deviſce, See alſo Expoli- 
| tion of Wozds. 


One has two ſons A. and B. and three 
daughters, and deviſes his lands to 
be ſold to pay his debts; and as to 
the money ariſing by ſale after debts 
paid; he gives 2007. thereout to his 
eldeſt ſon 4. at twenty-one, the reſi- 
due to his younger children equally. 
A. the eldeft dies before twenty-one; 
this 200 J. ſhall go to the heir of the 
teſtator. Page 20 

One being ſeiſed of lands in fee in A. 
and poſſeſſed of an extended intereſt 
upon a ftatute in B. deviſes all his 
lands, tenements and real eſtate in 4. 
and B. to J. S. and his heirs; this 
will not paſs the extended or chattel 
intereſt in B. eſpecially if chere be 
another clauſe in the will, which, 
inter al”, diſpoſes of all the teſtator's 
debts or credits. 26 

One poſſeſſed of a term for years, de- 
viſes it to A. for life, remainder to 
the heirs of 4. This ſhall, it ſeems, 


on 4.'s death, go to his executor, 


and not to his heir. 29 


A. has two ſons B. and C. and on the 
marriage of B. A. ſettles part of his 
lands on B. in tail; and A. being 
alſo ſeiſed in fee of the reverſion of 
theſe lands, and of other lands in 
poſſeſſion, deviſes all his lands and 
bereditaments not otherwiſe by bim ſet- 
tled or diſpoſed of ; the reverſion in fee 
will paſs. 56 

One deviſes all his lands in A. B. and 
C. and el/ewhere. The teſtator has 
lands in A. B. and C. and lands of 
much greater value in another coun- 
ty; the lands in the other county 
ſhall paſs by the word elſewhere, Gr 

A will begins, „As to all my wordly 
« eſtate, my debts being firſt paid, I 
„ give, Sc.“ The real eſtate is li- 
able to the debts, nothing being de- | 
viſed till the debts are paid. gf 

In a deviſe of lands to pay debts, if the 
creditors bring a bill to compel a ſale, 


the heir is generally, to be made a 
12 Page 92 
If I charge all my lands with payment of 
my debts, and deviſe part to 4. and 
the other part to B. S. The credi- 
tors cannot be paid out of the lands, 
till the maſter has certified what the 
proportion is, which each deviſee is to 
contribute; but if the maſter certi- 
fies, that the debts will exhauſt the 
whole real eſtate, then the creditors 
may proceed againſt any one deviſee 
for the whole. 95 
One deviſes the ſurplus of his perſonal 
eſtate to his four executors ; this is a 
joint bequeſt, and on the death of 
one ſhall go to the ſurvivors, as well 
in the caſe of a legacy, as of a 
grant. 115 
Deviſe of lands to truſtees in fee, in 
truſt within ſix years aſter the teſta- 
tor's death, to raiſe and pay 1500. 
to his daughter 4, A. dies within 
the fix years; the 1500/7. ſhall go to 
her adminiſtrator, here being no cer- 
tain time limited when, but only the 
ultimate time within which, it ſhall 
be raiſed. 119 
See alſo 172 
I deviſe 100/. per ann. to my ſon A. and 
his wife for their reſpective lives ; 
60 /. whereof to be paid to the wife 
ſor the ſupport of herſelf and daugh- 
ter, the remaining 40 J. to my ſon ; 
the ſon dies; his wife ſhall have the 
whole 100 J. per ann. 124 


Deviſe to ſuch of the children of A. as 


ſhall be living at his death. A. has 
iſſue B. who, becoming a bankrupt, 
gets his certificate allowed, after 
reſt is liable to the bankruptcy, 132 
Deviſe to my daughters until my ſoa 
ſhall atrain his age of forty years, 
hoping by that time my ſon will have 
ſeen his folly. The ſon dies before 
forty ; the deviſe to the daughters 
ceaſes. So a deviſe to A. until B. 
ſhall attain forty years ; if B. dies be- 
fore forty, A's eltate ſhall ceaſe ; 
ſecus, if the deviſe to A. be made a 
fund to pay debts or portions, which 
cannot 


which 4. dies; this contingent inte- 


| 
| 
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cannot be raiſed until B. ſhould have 
attained his age of forty, in which 
caſe the word hall is taken for Shi. 

1 Page 176 
Deviſe to my ſon 4. for life, remain- 
der to his firſt ſon in tail male, re- 
mainder to his ſecond, third, fourth, 
and fifth ſons ſucceſſively, withour 
faying for what eſtate, or any words 
tantamount. A. has two ſons, the 
former of whom dies in his life-time ; 
the ſecond ſon ſhall have an eſtate- 
tail, being the firit ſon at his father's 
death. Qu. 178 
One deviſes a rent- charge to be ſold to 
pay legacies — to 800 /. and 
if the rent- charge ſhould ſell for 
x000/. the teſtator gives a further le- 
gacy of 2co/. The rent-charge ſells 
for above 800 J. and leſs than 1000/7. 
what exceeds the 800/. ſhall belong 
to the heir as a reſulting truſt. 252 
Deviſe of a term to A. for life, remain- 
der to ſuch children as the teſtator 
ſhall leave at his death, and if all 
the children die without leaving iſſue 
then to B. The children die without 
leaving iſſue at their death ; this is a 
good deviſe over. 258 
The deviſe of a truſt to be conſtrued, in 
the ſame manner as that of a legal 
eſtate. 259 
The words, I deviſe all my temporal 
& eſtate, the ſame as, I deviſe all 

% my wordly eſtate,” and pals a fee. 
And this is the plainer, where it is 
afterwards ſaid, all the reſt of my 
real eſtate, the word , being a term 
of relation. 295 
The teſtator deviſed a term for years 
and all his perſonal eſtate to A. an 
infant, and if A. died during his in- 
fancy, and his mother ſhould die 
without any other child, then to g. 
A. died during his infancy; though 
the mother was living, and might 
have a child, yet the court aided B. 
the deviſee over, by directing an ac- 
count and diſcovery of the eſtate, in 
order to {ſecure it, in caſe the contin- 


gency ſhould happen. 300 
A. deviſes all his real and perſonal eſtate 


to truſtees, their heirs and executors, | 
| 


| 


in truſt to pay 15 J. per annum to the 
plaintiffs his two ſiſters for their lives, 
and after ſeveral legacies, the ſurplus 
in truſt for diſſenting miniſters, and 
gives 300 J. legacies to his truſtees, 
Afterwards the teltator, by two deeds 
of a ſubſequent date, conveys all his 
real eſtate in truſt, and makes a gift 
of his perſonal eſtate to the uſe of 
the ſame truſtees and their heirs, Oc. 
Proviſo both deeds to be void, on 
his tender of 1059. to them, There 
was alſo a proviſo, that if the ſiſters 
diſputed the will, they ſhould forfeit 
their annuities. The teſtator, after 
he had executed the deeds, ſtill kept 
them by him. The truſtees refuſe 
paying the ſiſters their annuities, who 
thereupon bring their bill, inſiſting 
that the deeds had revoked the will; 
and that there was a reſulting truſt 
for them as heirs at law; or, at leaſt, 
that they (the ſiſters) were intitled 
to their 15 /. per amum annuities, 
The defendant inſiſted on the plain- 
tiffs having forfeited their annuities ; 
decreed, that the annuities ſhould be 
paid to the two ſiſters the plaintiffs, 
but the ſurplus to go to the diſſenting 
miniſters, and the truſtee, for his 
miſbehaviour, to pay coſts out of his 


own pocket, Page 344» 347 
Rewocation of a Will, 


Tenant in tail male, remainder to him- 
ſelf in fee, deviſes his lands to J. S. 
and then ſuffers a recovery to the uſe 
of himſelf in fee, and dies without 
iſſue male; this is a revocation of the 
will. 163 

Where the ſpiritual court ſet aſide a 
will as revoked by the teſtator, this 
ſentence could extend only to the per- 
ſonal eſtate diſpoſed of by ſuch will. 

ibid. 

One ſeiſed of a leaſe for lives deviſes it, 
and afterwards renews; the renewal 
is a revocation of the will. 166 

Secus, as it ſeems, in the caſe of a leaſe 
for years. 168 

A. and B. tenants in common of lands 
in fee. A. by will dated 25 Fanny. 

17190 


A Table of the Principal Matters, 


1719, deviſed his moiety in fee. | 
Afterwards A. and B. made partition 
by deed dated 16 May, 1722, and 
fine, declaring the uſe as to one moie- 
ty in ſeveraky to . ia foe, and as to 
the other moiety in ſeveralty to B. in 
fee; this deed of partition and fine 
no revocation of the will of 4. 
Page 169, 170 (N) 
Where a ſubſequent conveyance does 
not revoke a will. 346 


Witneſs to a Will. 


here the teſtator owns his hand before 
the witneſſes who ſubſcribe the will 
in the teſtator's preſence, the will is 
good, though all the witneſſes did 
not ſee the teſtator fign. 254 
Di ference obſerved with regard to the 
ſtatute of frauds, which does not ſay, 
that the teſtator ſhall ſign his will in 
the preſence of three witneſſes, but 
requires theſe three things; rſt, That 
the will ſhould be in writing; 2dly, 
"That it ſhould be ſigned by the teſta- 
tor; and 3dly, That it ſhould be ſub- 
ſcribed by three witneſſes in the pre- 


ſence of the teſtator. 254 | 


| 
Witneſs. See alſo Evidence, Exa- 


mination and Depolitions. | 


A witneſs ordered to be examined d. 
lere oe, where the thing examined | 
to, lay only in the knowledge of the 
witneſs, and was a matter of preat 
importance, though the witneſs was 
not proved to be old or infirm. 77 

A bare truitee is a good witneſs for his 
c://uy que truſt; but not an executor 
in trult, as he is liable to be ſued by 
creditors, and to pay colts, 181 

A commiſſion being granted to examine 
witneſſ2s at Aleiers, the plaintiff died, 
by which te ſuit abated; but the 
witneſſes were examined betore no- 
tice of the plaintiff's death; the 
examination held regular, though on. 


of the witnelles was living. 195 


* 


Witneſſes examined in a commiſſion af. 
ter the demiſe of the crown, but be- 
fore notice thereof, liable to be indic- 
ted for perjury, if they ſwear falſe. 

Page 196 

See 1 Annæ, ſtat. 1. cap. 8. ſect. 5. 

A rule both at law and in equity, that 
where to a ſuit there are never ſo ma- 
ny defendants, if the plaintiff cannot 
give evidence againſt a defendant, he 
may be called as a witneſs for a co- 
defendant. 238 

After the defendant has been examined 
on interrogatories, and publication 
paſſed, the plaintiff ought not to have 
a commiſſion to examine witneſſes in 
order to falſify the defendant's exami- 
nation. 413 


Women. 


Women not to be endowed of a trult. 
See Dower. 


Moꝛds. Sec alſo Expolition of (Tozds. 


'Where a title depends on the words of a 
will, this is as properly determinable 
in equity, as by a judge and jury ac 
m/e prius. 


— 


taritings. See Deeds. 
Writs, See alſo Pzoceſas 


Certiorari. 


Aﬀer in nullo eft erratum pleaded, the 
plaintiff in error cannot have a certio- 
rari ex debito juſtitiæ; and as it 28 
diſcretionary, the court will award it 
to affirm, but never to reverie a judg- 
ment, or make error. 315 (N) 


Ejedione Cuſtodie * 
Au. If not a proper writ whereby to try 


the very right of guardianſhip. 
F 154(N) 
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Elegit. 


An advowſon deſcending to an heir is 
real aſſets, and, as it ſeems, extend- 
ible in an clægit. Page 401 


Error. | 


Writ of error not amendable, and why: 
315 (N) 


Excommunicato Capirnds. 


One who had been a priſoner in Næw- 
gate for debt, but ſince removed to 
the Fleet, is excommunicated ; the 
court of chancery will not direct the 
curfitor to make out a writ of ex- 
communicaio capiendo to the warden of 
the Fleet ; but the writ may be direc- 
ted to the ſheriff, who may returu a 
mon e inventus, and on this return, 
B. R. may grant a habeas corpus, and 
thereon charge him with an excom- 
municato capienclo. $3 

The writ of excommunicato capiendo is a 
wi/corntie] writ : but where the ſheriff 
is party, or otherwiſe incapacitated, 
it muſt be directed to the coroner. 55 

All writs of excommunicato capiendo mult 

de returnable in B. E. ibid. 


Ne Exeat Regnum. 


This originally a ſtate writ, yet now 
made uſe of in aid of the ſubjects, 
to help them to their jaſt debts; but 
ought not to be granted without a 


bill firft filed, 313 
Yet ſee a Precedent to the contrary, ib. N) 
How far the Lord Bacon thought proper 


to extend this writ, ' ibid. (N) 
Habeas Corpus £ Homine Replegiando. 


Au. If theſe writs be not calculated only 
for the liberty of the ſubject, and 
therefore not ſo proper to try the 
right of guardianſhip, as that de cjec- 
tione cuſtodiæ. 154 (N) 


/ 


Original. 


The court will not order the filing an 
original to make good a judgment 
after error brought, without ſome ex- 
cuſe for not filing one before. P. 314 


| Rawiſhment of Ward. 


22. If this writ be proper, unleſs where 
the defendant in the action takes 
154 (N) 


away the ward, 
Scire Facias. 


The plaintiff gets judgment in the petty 
bag, after which he is ſtopped by an 
injunction. - The year and day paſs; 
the plaintiff though hindered by the 
injunction, yet cannot ſue out execu- 
tion without a ſcire facias. 36 

2», If in this caſe the plaintiF might 
not have taken out execution, and 
continued it by wicecomes non miſit 
breve. ibid. (N) 

A ſire facias is not in nature of a new 
action, but a continuation only of the 
old one. | 148 


Su pplicavit. 


One taken on a ſupplicavit, and conti- 
nued in priſon a year without any 
freſh threatning, ought to be diſ- 
charged. 103 


Waſte. 


A. tenant for years, remainder to B. 
for life, remainder to C. in fee. 4. 
is doing waſte ; B. though he cannot 
have an action of waſte, as not hav- 
ing the inheritance, yet may have an 
inj unction. 268 (N) 


Pear. 


NE taken on a ſupplicavit, and 
continued in priſon a year with- 
out 
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out any freſh threatning, ought to be 
diſcharged. Page 103 

By the 18 Eliz. cap. 7. (intitled an order 
"for the delivery — clerks without 
pu urgation) the juſtices, before whom 
the allowance of clergy ſhall be had, 
may detain in priſon the perſons to 
whom. they allow clergy, for any time 
not exceeding a year, 446 

Vor. III. | 


Pear and Dax. 


The plaintiff gets judgment in the 
bag, after which he is wry et by ir 
junction. The year and 
the plaintiff, — hindered Logo — 
injunction, yet cannot ſue out exe- 
cution without ſeire facian, F. 36 
i 


86. note (1) = 


458. note (1) — 


P. 149. note (2) — 
279. note (1) — 
421. note (1) 


478. End of note (1) 
533. note (1) 2 


P. 79. note (1) - 


P. 60. note (1) col. 2. line 22. for“ 170 


| 142. note (2) - 


i "229. 
14. after younger children add 
Bradley v. Bradley, 2 Vern. 163." 
Refer to Maybank v. Brooks, 
1 Bro. Cha. Rep. 84.“ 
After “ Jones v. Morgan” add 
% Dodſon v. Hay, 3 Bro. Cha. 
Rep. 404.” 
Add Pryor v. Hill, 4 Bro. Cha. 
Rep. 139.” 


VOL. I. 


Refer to“ Farr v. Newman, 4 
Term. Rep. 621. Andrew v. 
Wrigley, 4 Bro. Cha. Rep. 125.” 
Add & Inwood v. Twyne, Amb. 
417. 

Refer to Shawe v. Cunliffe, 
4 Bro. Cha. Rep. 144.” 

Add “ Dodſon v. Hay, 3 Bro. 
Cha. Rep. 404.” 

Add © Campbell v. Campbell, 4 


Bro. Cha. Rep. 15.” 

VOL. Ill. 
Add “ Hankin v. Middleditch, 
2 Bro, Cha. Rep. 641. Lord 


Cholmondeley v. Earl of Oxford, 
4 Bro. Cha, Rep. 157.” 
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